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This  Regulation  is  issued  under  the  authority  of  DoD  Directive  5500^^,  "Standards 
of  Conduct,"  August  30,  1993.  It  provides  a  single  source  of  standards  of  ethical 
conduct  and  ethics  guidance,  including  direction  in  the  areas  of  financial  and 
employment  disclosure  systems,  enforcement,  and  training. 


DoD  Directive  5500.7,  "Standards  of  Conduct,"  May  6,  1987;  DoD  Directive  5500.2, 
"Policies  Governing  Participation  of  Department  of  Defense  Components  and 
Personnel  in  Activities  of  Private  Associations,"  August  4,  1972;  and  DoD  Directive 
5120.47,  "DoD  Ethics  Council,"  September  5,  1989,  have  been  cancelled.  However, 
subsection  A.3.b.  of  Enclosure  3  of  DoD  Directive  5500.7  of  May  6,  1987 
(32  C.F.R.  40.1)  and  corresponding  implementing  regulation  sections  will  remain  in 
effect.  All  DoD  Component  regulations  implementing  these  cancelled  DoD 
Directives,  and  all  provisions  of  other  E)oD  Component  regulations,  directives, 
instructions,  or  other  policy  documents  that  are  not  consistent  with  this  Regulation, 
will  be  cancelled.  DD  Form  1357,  "Statement  of  Employment-Regular  Retired 
Officers,"  March  19d7,  and  DD  Form  1555,  "Confidential  Statement  of  Affiliations 
and  Financial  Interacts,"  March  1987,  have  also  been  cancelled.  The  supersessions 
of  this  paragraph  take  effect  immediately  and  will  be  announced  by  each  DoD 
Component. 


lliis  Regulation  applies  to  the  Office  of  the  Seaetary  of  Defense;  the  Military 
Departments;  the  Chairman  of  the  Joint  Chiefs  of  Staff  and  the  Joint  Staff;  the 
Unified  and  Specified  Commands;  the  Office  of  the  Inspector  General  of  the 
Department  of  Defense;  the  Uniformed  Services  University  of  the  Health  Sciences; 
the  Defense  Agencies;  the  DoD  Field  Activities;  the  Combined  Commands  and 
Agencies;  and  the  Special  Activities,  including  non-appropriated  fund 
instrumentalities  (hereafter  referred  to  collectively  as  the  "DoD  Components").  Its 
provisions  are  applicable  to  all  DoD  employees,  regardless  of  civilian  or  military 
grade.  The  Chapters  entitled  "Financial  and  Employment  Disclosure,"  "Post- 
Government  Service  Employment,"  and  "Seeking  Other  Employment"  alsp  apply  as 
specified  to  certain  former  employees  of  DoD  Components  in  accordance'  with 
specified  statutes.  The  criminal  statutes  referenced  in  this  Regulation,  18  U.S.C> 
203,  205,  207,  208,  209,  and  218,  do  not  apply  to  enlisted  members;  however,  ' 
provisions  similar  to  those  of  18  U.S.C.  208  and  209  apply  administratively  to 
enlisted  members  as  noted  in  appropriate  subsections  of  this  Regulation. 


This  Regulation  requires  the  collection  and  maintenance  of  information  protected 
by  the  i^ivacy  Act  of  1974  (5  U.S.C.  552a).  The  authorities  to  collect  and  maintain 
the  records  prescribed  in  this  Regulation  are  1()  U.S.C.  2397;  10  U.S.C.  2397b; 

5  U.S.C.  5532;  Reorganization  Plans,  reprinted  in  5  U.S.C.A.  app.;  Executive  Order 
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12731;  and  Executive  Order  9397.  Each  form  required  by  this  Regulation  includes 
a  Privacy  Act  statement  in  the  body  of  the  document  or  in  a  separate  attachment 
to  the  form. 

References  cited  within  each  Chapter  are  listed  at  the  end  of  that  Chapter  in  the 
order  they  appear. 

This  Regulation  is  effective  immediately  and  is  mandatory  for  use  by  all  DoD 
Components.  The  Heads  of  DoD  Components  may  issue  supplementary 
instructions  only  with  the  approval  of  the  General  Counsel  of  the  Department  of 
Defense,  when  necessary,  to  provide  for  unique  requirements. 

Send  recommended  changes  to  the  Regulation  to: 

Standards  of  Conduct  Office 
Office  of  General  Counsel 
1600  Defense  Pentagon 
Washington,  D.C.  20301-1600 

The  DoD  Components  may  obtain  copies  of  this  Regulation  through  their  own 
publications  channels.  Other  Federal  agencies  and  the  public  may  obtain  copies 
from  the  U.S.  Department  of  Commerce,  National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  Virginia  22161. 
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SECTION  1.  PURPOSE 


1-100.  Single  Source  of  Guidance.  This  Regulation  provides  a 
single  source  of  standards  of  ethical  conduct  and  ethics  guidance,  including 
direction  in  the  areas  of  financial  and  employment  disclosure  systems,  post¬ 
employment  rules,  enforcement,  and  training. 

1-101.  Disclaimer.  A  violation  of  this  Regulation  does  not 
CTeate  any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law  by  any 
person  against  the  U.S.,  its  agencies,  its  officers  or  employees,  or  any  other  person. 

SECTION  2.  DEFINITIONS 

1-200.  Administrative  Officer.  The  individual  responsible  for 
the  administrative  control  of  personnel  within  a  unit  or  office,  including  assistance 
with  training,  travel,  or  personnel  actions  for  individuals  of  the  unit  or  office. 

1-201.  Agency.  A  DoD  Component  as  follows:  Department  of 
the  Army;  Department  of  the  Navy;  Department  of  the  Air  Force;  Defense 
Commissary  Agency;  Defense  Contract  Audit  Agency;  Defense  Finance  and 
Accounting  Service;  Defense  Intelligence  Agency;  Defense  Investigative  Service; 
Defense  Logistics  Agency;  Defense  Mapping  Agency;  Defense  Nuclear  Agency; 
Defense  Information  Systems  Agency;  National  Security  Agency;  Office  of  the 
Inspector  General  of  the  Department  of  Defense  (IG,  DoD);  and  the  Uniformed 
Services  University  of  the  Health  Sciences.  Employees  of  DoD  Components  not 
designated  as  separate  Agencies,  including  employees  of  the  Office  of  the  Secretary 
of  Defense  (OSD),  shall  be  treated  as  employees  of  DoD,  which  shall  be  treated  as 
a  separate  Agency. 


1-202.  Agency  Desiree.  The  first  supervisor  who  is  a 
commissioned  military  officer  or  a  civilian  above  GS/GM-11  in  the  chain  of 
command  or  supervision  of  the  DoD  employee  concerned.  Except  in  remote 
locations,  the  Agency  Designee  may  act  only  after  consultation  with  his  local 
Ethics  Counselor.  For  any  military  officer  in  grade  0-7  or  above  who  is  in 
command  and  any  civilian  Presidential  appointee  confirmed  by  the  Senate,  the 
Agency  Designee  is  his  Ethics  Counselor. 

1-203.  Alternate  Designated  Agency  Ethics  Official  (Alternate 
DAEO).  An  employee  of  a  DoD  Agency  who  has  been  appointed  by  the  DoD 
Component  Head  to  serve  in  the  absence  of  the  DoD  Component  Designated 
Agency  Ethics  Ofhcial  (DAEO). 


1 


1-204.  Competing  Defense  Contiactor.  See  Federal  Acquisition 
Regulation  (FAR)  3.104-4(b)  (reference  (a))  in  Appendix  B  of  this  Regulation  c? 

41  U.S.C.  423(p)(2)  (reference  (b)). 

1-205.  Conduct  of  a  Procurement.  See  FAR  3.104-4(c) 
(reference  (a))  in  Appendix  B  of  this  Regulation  or  41  U.S.C.  423(p)(l) 

(reference  (b)). 


1-206.  DAEO  or  Designee.  This  phrase  refers  to  the  Designated 
Agency  Ethics  Official,  or  to  the  Alternate  Designated  Agency  Ethics  Official, 
Deputy  Designated  Agency  Ethics  Official,  or  Ethics  Counselor  who  has  been 
delegated  specific  written  authority  by  the  DoD  Component  DAEO  to  perform 
specific  functions  on  behalf  of  the  DoD  Component  DAEO. 

1-207.  Defense  Contractor.  For  purposes  of  10  U.S.C.  2397, 
2397a,  and  2397b  (reference  (c)),  any  individual,  firm,  corporation,  partnership, 
association,  or  other  legal  non-Federal  entity  that  enters  into  a  contract  directly 
with  DoD  or  a  DoD  Component  to  furnish  services,  supplies,  or  both,  including 
construction.  Subcontractors  are  excluded  unless  they  are  separate  legal 
non-Federal  entities  that  contract  directly  with  DoD  or  a  DoD  Component  in  their 
own  names.  Foreign  governments  or  representatives  of  foreign  governments  that 
are  engaged  in  selling  to  DoD  or  a  DoD  Component  are  defense  contractors  when 
acting  in  that  context. 


1-208.  Deputy  Designated  Agency  Ethics  Official  (Deputy 
DAEO).  An  employee  of  a  DoD  Agency  who  has  been  appointed,  in  writing,  by 
the  DoD  Component  DAEO  and  who  has  been  delegated  written  authority  by  that 
DoD  Component  DAEO  to  act  on  his  behalf. 

1-209.  Designated  Agency  Ethics  Official  (DAEO).  A  DoD 
employee  appointed,  in  writing,  by  the  Head  of  the  DoD  Agency  to  administer  the 
provisions  of  Pub.  L.  95-521  (reference  (d))  and  this  Regulation. 

1-210.  DoD  Component.  OSD;  the  Military  Departments;  the 

Chairman  of  the  Joint  Chiefs  of  Staff  and  the  Joint  Staff;  the  Unified  and  Specified 
Commands;  IG,  DoD;  the  Uniformed  Services  University  of  the  Health  Sciences; 
the  Defense  Agencies;  the  DoD  Field  Activities;  the  Combined  Commands  and 
Agencies;  and  the  Special  Activities,  including  non-appropriated  fund 
instrumentalities.  S^  subsection  1-201  of  this  Regulation,  above,  for  those  DoD 
Components  that  are  Agencies. 

1-211.  PgP  Employgfi 

a.  Any  DoD  civilian  officer  or  employee  (including 
special  Government  employees)  of  any  DoD  Component  (including  any 
non-appropriated  fund  activity). 
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b.  Any  active  duty  Regular  or  Reserve  military 
officer,  including  warrant  officers. 

c.  Any  active  duty  enlisted  member  of  the  Army, 
Navy,  Air  Force,  or  Marine  Corps. 

d.  Any  Reserve  or  National  Guard  member  on  active 
duty  under  orders  issued  pursuant  to  title  10,  United  States  Code. 

e.  Any  Reserve  or  National  Guard  member 
performing  official  duties,  including  while  on  inactive  duty  for  training  or  while 
earning  retirement  points,  pursuant  to  title  10,  United  States  Code,  or  while 
engaged  in  any  activity  related  to  the  performance  of  a  Federal  duty  or  function. 

f.  Any  faculty  member  in  a  civil  service  position  or 
hired  pursuant  to  title  10,  United  States  Code,  and  any  student  (including  a  cadet 
or  midshipman)  of  an  academy,  college,  university,  or  school  of  DoD. 

g.  Consistent  with  labor  agreements  and  international 
treaties  and  agreements,  and  host  country  laws,  any  foreign  national  working  for  a 
DoD  Component  except  those  hired  pursuant  to  a  defense  contract. 

1-212.  DoD  Supplement.  Subsections  2-200  through  2-207  of 
this  Regulation  contain  the  DoD  Supplement  of  5  C.F.R.  2635  (reference  (e)),  which 
is  reproduced  in  subsection  2-100  of  this  Regulation. 

1-213.  Employment.  See  5  C.F.R.  2635.603(a)  (reference  (e))  in 
subsection  2-100  of  this  Regulation. 

1-214,  Ethics  Counselor.  The  DoD  Component  DAEO,  Alternate 
DAEO,  Deputy  DAEO,  or  a  DoD  employee  appointed  in  writing  by  the  DoD 
Component  DAEO  or  designee  to  generally  assist  in  implementing  and 
administering  the  DoD  Component  command's  or  organization's  ethics  program 
and  to  provide  ethics  advice  to  DoD  employees  of  the  DoD  Component  command 
or  organization  in  accordance  with  this  Regulation.  Except  for  a  DoD  Component 
DAEO,  Alternate  DAEO,  or  Deputy  DAEO,  a  DoD  employee  appointed  as  an 
Ethics  Counselor  shall  only  serve  as  a  "DAEO  or  desi^ee"  when  he  has  been 
delegated  specific  written  authority  by  the  DoD  Component  DAEO  to  p>erform 
^dfic  functions  on  behalf  of  the  DoD  Component  DAEO.  Except  for  a  DoD 
Component  DAEO,  Alternate  DAEO,  or  Deputy  DAEO,  a  DoD  employee 
appointed  as  an  Ethics  Counselor  shall  be  an  attorney.  Legal  assistance  officers 
(or  equivalent)  who  also  serve  as  Ethics  Counselors  must  clearly  separate  these 
roles.  Communications  received  in  an  Ethics  Counselor  capacity  are  not  protected 
by  the  attorney-client  privilege  while  communications  received  in  a  legal  assistance 
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capacity  may  be.  Attorneys  who  serve  as  Ethics  Counselors  must  advise 
individuals  being  counseled  a.*!  to  the  status  of  that  privilege  prior  to  any 
communications.  The  term  "Ethics  Counselor"  includes  "agency  ethics  official"  as 
used  by  the  Office  of  Government  Ethics  (OGE).  See  5  C.F.R.  2635.1 02.(c) 
(reference  (e))  in  subsection  2-100  of  this  Regulation. 

1-215.  Ethics  Oversight  Committee  (EOC).  A  working  group 
composed  of  the  DoD  Component  DAEOs,  or  their  representatives,  and 
representatives  of  the  CJCS,  and  the  Judge  Advocates  General  of  the  Military 
Departments. 


1-216.  Former  DoD  Employee.  Any  individual  defined  in 
subsection  1-211  of  this  Regulation,  above,  after  termination  of  active  duty  or 
termination  of  on  DoD  service,  including  Reserve  military  officers  who  served  on 
active  duty  for  more  than  130  days  and  who  are  no  longer  on  active  duty,  or  who 
are  in  an  inactive  or  retired  status. 

1-217.  Gratuity.  Gifts  as  defined  in  5  C.F.R.  2635.203(b) 
(reference  (e))  in  subsection  2-100  of  this  Regulation. 

1-218.  He.  His.  Him.  Himself.  These  pronouns  include  .she, 
hers,  her  and  herself. 

1-219.  Head  of  DoD  Component  Command  or  Organization.  A 
commander,  commanding  officer,  or  other  military  or  civilian  DoD  employee  who 
exercises  command  authority  within  a  EtoD  Component. 

1-220.  Major  Defense  Contractor.  Any  non-Federal  entity 
which,  during  the  preceding  fiscal  year,  received  defense  contracts  in  a  total 
amount  equal  to  or  greater  than  $10  million. 

1-221.  Major  Defense  System.  For  purposes  of  10  U.S.C.  2397b 
(reference  (c)),  a  combination  of  elements  that  will  function  together  to  produce 
the  capability  required  to  fulfill  a  mission  need.  Elements  may  include  hardware, 
equipment,  software,  or  any  combination  thereof,  but  excludes  construction  or 
other  improvements  to  real  property.  A  list  is  published  in  the  Federal  Register. 
See  10  U.S.C.  2302  (reference  (c)).  A  system  shall  be  considered  a  major  defense 
system  if: 


a.  DoD  is  responsible  for  the  system  and  the  total 
expenditures,  for  research,  development,  test,  and  evaluation  for  the  system,  are 
estimated  to  exceed  $75  million  (based  on  fiscal  year  1980  constant  dollars)  or  the 
eventual  total  expenditure  for  procurement  exceeds  $300  million  (based  on  fiscal 
year  1980  constant  dollars);  or 

b.  The  system  is  designated  a  "major  system"  by  the 
Head  of  the  DoD  Agency  responsible  for  the  system. 
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1-222.  Majority  of  Working  Days.  More  than  50%  of  days 
actually  worked,  excluding  holidays,  weekends,  sick  days,  and  leave  days  of  the 
two-year  period  in  question. 

1-223.  Negotiation.  For  purposes  of  10  U.S.C.  2397b 
(reference  (c))  only,  the  exchange  of  views  l^tween  Federal  Government  and 
defense  contractor  representatives  regarding  respective  entitlements,  liabilities  and 
responsibilities  on  a  particular  defense  contract,  moditication,  or  claim  over  $10 
million,  including  deliberations  regarding  contract  specifications,  terms  of  delivery, 
allowability  of  costs,  and  pricing  of  change  orders.  Other  statutes  using  this  term 
may  define  it  differently. 

1-224.  Non-Federal  Entity.  A  non-Federal  entity  is  generally  a 
self-sustaining,  non-Federal  person  or  organization,  established,  operated  and 
controlled  by  any  individual(s)  acting  outside  the  scope  of  any  official  capacity  as 
officers,  employees  or  agents  of  the  Federal  Government.  A  non-Federal  entity 
may  operate  on  DoD  installations  if  approved  by  the  installation  commander  or 
higher  authority  under  applicable  regulations,  ^e  DoD  Directive  1000.15 
(reference  (f)). 


1-225.  Non-Public  Information.  Information  generally  not 
available  to  the  public,  obtained  in  the  course  of  one's  official  DoD  duties  or 
position  which  would  normally  not  be  releasable  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (reference  (g)).  The  term  "non-public  information" 
includes  "inside  information,"  "proprietary  information,"  and  "source  selection 
information."  See  5  C.F.R.  2635.703  (reference  (c))  in  subsection  2-100  of  this 
Regulation,  DoD  Directive  5400.7  (reference  (h)),  and  FAR  3.104-4(j)  and  (k)  and 
3.104-5  (reference  (a))  in  Appendix  B  of  this  Regulation. 

1-226.  Office  of  Government  Ethics.  The  Federal  Government 
agency  responsible  for  overall  direction  and  leadership  concerning  Executive 
Branch  policies  related  to  ethics  in  the  Federal  Government.  See  5  C.F.R.  2638 
(reference  (i))  in  subsection  11-100  of  this  Regulation. 

1-227.  Personal  and  Substantial.  See  5  C.F.R.  2635.402(b)(4) 
(reference  (e))  in  subsection  2-100  of  this  Regulation. 

1-228.  Personal  Commercial  Solicitarion.  Any  effort  to  contact 
an  individual  to  conduct  or  transact  matters  involving  unofficial  business,  finance, 
or  commerce.  This  does  not  include  off-duty  employment  of  DoD  employees 
employed  in  retail  establishments.  See  DoD  Directive  1344.7  (reference  (j)). 

1-229.  Primary  Government  Representative.  For  purposes  of 
10  U.S.C.  2397b  (reference  (c)),  acting  as  a  "representative"  requires  ^rsonal  and 
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substantial  participation  in  the  matter  by  personal  presence,  telephone  conversation, 
or  similar  involvement  with  representatives  of  a  defense  contractor.  At  any  time, 
more  than  one  individual  may  act  as  a  primary  representative  for  a  single  matter. 

1-230.  Procurement  Official.  See  FAR  3.104-4(h)  (reference  (a)) 
in  Appendix  B  of  this  Regulation. 

1-231.  Procurement  Function.  For  purposes  of  10  U.S.C.  2397b 
(reference  (c)),  any  function  relating  to: 

a.  The  negotiation,  award,  administration,  or  approval 
of  a  contract; 

b.  The  selection  of  a  defense  contractor; 

c.  The  approval  of  a  change  in  a  contract; 

d.  The  performance  of  quality  assurance,  operational 
and  developmental  testing,  the  approval  of 
payment,  or  auditing  under  a  contract;  or 

e.  The  management  of  a  procurement  program. 

1-232.  Prohibited  Source.  See  5  C.F.R.  2635.203(d) 

(reference  (e))  in  subsection  2-100  of  this  Regulation. 

1-233.  Qualified  Individual.  See  5  C.F.R.  2638.702(a)(2) 

(reference  (i))  in  subsection  11-100  of  this  Regulation. 

1-234.  Reserve  Military  Officer.  An  individual  who  currently 
holds  an  appointment  in  the  Reserve  of  a  Military  Department,  or  is  a  military 
officer  of  the  National  Guard  with  Federal  Government  recognition. 

1-235.  Retired  Military  Officer.  Any  military  officer  entitled  to 
receive  military  retired  pay,  even  though  such  pay  may  be  waived  or  pending. 

1-236.  Senior  PoP  Official.  For  purposes  of  18  U.S.C.  207 
(reference  (k)),  a  DoD  employee; 

(i)  [E]mployed  at  a  rate  of  pay  specified  in  or 
fixed  according  to  subchapter  11  of  chapter  53  of 
(United  States  Code,]  title  5  [(reference  (g))]; 

(ii)  [Ejmployed  in  a  position  which  is  not  referred 
to  in  clause  a.  and  for  which  the  basic  rate  of  pay, 
exclusive  of  any  locality-based  pay  adjustment 
under  section  5305  of  (United  States  Code,]  title  5 
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[(reference  (g))]  (or  any  comparable  adjustment 
pursuant  to  interim  authority  of  the  President),  is 
equal  to  or  greater  than  the  rate  of  basic  pay 
payable  for  level  V  of  the  Executive  Schedule; 

(iii)  [AJppointed  by  the  President  to  a  position 
under  section  105(a)(2)(B)  of  [United  States  Code,] 
title  3  [(reference  (1))]  or  by  the  Vice  President  to  a 
position  under  section  106(a)(1)(B)  of  [United  States 
Code,]  title  3  [(reference  (1))];  or 

(iv)  [E]mployed  in  a  petition  which  is  held  by  an 
active  duty  commissioned  officer  of  the  uniformed 
services  who  is  serving  in  a  grade  or  rank  for 
which  the  pay  grade  (as  specified  in  section  201  of 
[United  States  Code,]  title  37  [(reference  (m))]  is 
pay  grade  0-7  or  above. 

See  18  U.S.C.  207(c)(2)  (reference  (k)). 

1-237.  Special  Government  Employee.  An  individual  who  is 
retained,  designated,  appointed,  or  employed  to  perform,  with  or  without 
compensation,  for  a  period  not  to  exceed  130  days  during  any  period  of  365 
consecutive  days,  temporary  duties  either  on  a  full-time  or  intermittent  basis.  The 
term  also  includes  a  Reserve  military  officer  who  is  serving  on  active  duty 
involuntarily  or  for  training  for  any  length  of  time,  and  one  who  is  serving 
voluntarily  on  active  duty  for  training  for  130  days  or  less.  It  does  not  include 
enlisted  members;  however,  for  the  purposes  of  this  Regulation,  enlisted  members 
shall  be  considered  special  Government  employees  to  the  same  extent  that  military 
officers  are  included  in  the  meaning  of  the  term. 

1-238.  Travel  Benefits.  Travel  related  gifts,  including  in  kind 
subsistence  and  accommodations  and  payments  or  reimbursements  of  expenses, 
from  non-Federal  sources. 

SECTION  3.  GENERAL  POLICY 

1-300.  DoD  Policy.  It  is  DoD  policy  that: 

a.  A  single,  uniform  source  of  standards  of  ethical 
conduct  and  ethics  guidance  shall  be  maintained  within  DoD,  and  each  DoD 
Agency  shall  implement  and  administer  a  comprehensive  ethics  program  to  ensure 
compliance  with  such  standards  and  guidance; 
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b.  Although  OGE  regulations,  reprinted  in  this 
Regulation,  do  not  apply  to  enlisted  members  of  DoD,  the  provisions  of  5  C.F.R. 
2634  (reference  (n))  in  subsection  7-100  of  this  Regulation,  5  C.F.R.  2635 
(reference  (e))  in  subsection  2-100  of  this  Regulation,  5  C.F.R.  2638  (reference  (i))  in 
subsection  11-100  of  this  Regulation,  5  C.F.R.  2639  (reference  (o))  in  subsection 
5-100  of  this  Regulation,  5  C.F.R.  2640  (reference  (p))  in  subsection  5-200  of  this 
Regulation,  5  C.F.R.  2641  (reference  (q))  in  subsection  9-200  of  this  Regulation,  are 
determined  to  be  appropriate  for  enlisted  members  and  are  hereby  made 
applicable  to  enlisted  members  as  if  the  terms  "employee,"  and  "special 
Government  employee,"  as  used  in  those  OGE  regulations,  include  enlisted 
members  to  the  same  extent  that  military  officers  are  included  within  the  meaning 
of  those  terms.  The  following  exception  applies: 

(1)  Certain  criminal  statutes,  18  U.S.C.  203,  205, 
207,  208,  209,  and  218  (reference  (k)),  and  related  provisions  of  OGE  regulations, 
do  not  apply  to  enlisted  members.  Provisions  similar  to  those  of  18  U.S.C.  208 
and  209  (reference  (k))  apply  to  enlisted  members  as  follows: 

(a)  Except  as  approved  by  the  DoD 

Component  DAEO  or  designee,  an  enlisted  member,  including  an  enlisted  special 
Government  employee,  shall  not  participate  personally  and  substantially  as  part  of 
his  offtcial  DoD  duties,  in  any  particular  matter  in  which  he,  his  spouse,  minor 
child,  partner,  entity  in  which  he  is  serving  as  officer,  director,  trustee,  partner,  or 
employee,  or  any  entity  with  which  he  is  negotiating  or  has  an  arrangement 
concerning  pros]^ctive  employment,  has  a  financial  interest; 

(b)  An  enlisted  member,  except  an 
enlisted  special  Government  employee,  shall  not  receive  any  salary  or 
supplementation  of  his  Federal  Government  salary,  from  any  entity  other  than  the 
Federal  Government  or  as  may  be  contributed  out  of  the  treasury  of  any  State, 
county,  or  municipality,  for  his  services  to  the  Federal  Government. 

c.  DoD  employees  shall  become  familiar  with  ail 
ethics  provisions,  including  the  standards  set  out  in  E.O.  12674  (reference  (r))  in 
subsection  12-1(X)  of  this  Regulation,  and  comply  with  them; 

d.  DoD  employees  shall  become  familiar  with  the 
scope  of  and  authority  for  the  official  activities  for  which  they  are  responsible. 
Sound  judgment  must  be  exercised.  All  DoD  employees  must  be  prepared  to 
account  fully  for  the  manner  in  which  that  judgment  has  been  exercised; 

e.  If  the  propriety  of  a  proposed  action  or  decision  is 
in  question  for  any  reason,  DoD  employees  shall  seek  guidance  from  a  DoD 
Component  legal  counsel,  the  DoD  Component  DAEO  or  designee,  or  Ethics 
Counselor,  as  appropriate; 
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f.  Individual  conduct,  official  programs  and  daily 
activities  within  DoD  shall  be  accomplished  lawfully  and  ethically; 

g.  DoD  employees  shall  adhere  strictly  to  DoD  policy 
of  equal  opportunity,  regardless  of  race,  color,  religion,  gender,  age,  national 
origin,  or  handicap,  in  accordance  with  applicable  laws  and  regulations. 

SECTION  4.  GENERAL  RESPONSIBILITIES 

1-400.  The  Head  of  each  DoD  Component  shall: 

a.  Exercise  personal  leadership  and  take  personal 
responsibility  through  the  DoD  Component  DAEO  for  establishing  and  maintaining 
the  DoD  Component's  ethics  program  and  be  personally  accountable  for  the  DoD 
Component's  compliance  with  every  requirement  of  this  Regulation,  including  the 
ethics  and  procurement  integrity  training  requirements; 

b.  When  authorized,  appoint  a  DoD  Component 
DAEO,  through  a  formal  written  del^ation  of  authority,  who  is  qualified  to 
oversee  and  supervise  the  DoD  Component's  ethics  programs  for  DoD  employees, 
both  civilian  and  military.  (The  GC,  DoD,  may  serve  as  the  DAEO  for  several 
DoD  Components); 


c.  When  authorized,  appoint  a  DoD  Component 
Alternate  DAEO  who  shall  serve  in  the  absence  of  the  DoD  Component  DAEO; 

d.  Provide  sufHcient  resources  (including  funding  and 
investigative,  audit,  legal,  training  and  administrative  staff)  to  enable  the  DoD 
Component  DAEO  to  implement  and  administer  the  DoD  Component's  ethics 
programs  in  a  positive  and  effective  manner. 

1-401.  Each  DoD  Component  Designated  Agency  Ethics  Official 

(DAEO)  shall: 


a.  Be  responsible  for  the  implementation  and 
administration  of  all  aspects  of  the  DoD  Component  ethics  program  and  manage 
and  oversee  local  implementation  and  administration  of  all  matters  relating  to 
ethics  covered  by  this  Regulation. 

b.  Appoint  DoD  Component  Deputy  DAEOs  and 
Ethics  Counselors  and  delegate  to  them  written  authority  to  act  on  behalf  of  the 
DoD  Component  DAEO; 


c.  Ensure  that  ethics  advice  (and  facts  relied  upon  for 
such  advice)  is  in  writing,  when  practicable; 
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d.  Ensure  that  written  opinions  regarding  the 
applicability  of  10  U.S.C.  2397b  (reference  (c))  and  41  U.S.C.  423  (reference  (b))  are 
provided  within  30  days  of  request  by  any  DoD  employee  provided  that  the 
request  is  accompanied  by  complete  and  full  information  necessary  to  render  an 
opinion; 


e.  Ensure  the  proper  collection,  reviev-,  and  handling 
of  the  DoD  Component's  financial  and  employment  disclosure  reports,  including 
those  submitted  by  Presidential  appointees  for  confirmation  purposes; 


f.  Be  responsible  for  the  implementation  and 
administration  of  ethics  and  procurement  integrity  training  and  ensure  that 
necessary  resources  are  available  to  accomplish  such  training; 

g.  Provide  periodic  ethics  and  procurement  integrity 
training  for  Ethics  Counselors; 


training; 


h.  Certify  Qualified  Individuals  to  conduct  ethics 


i.  Assist  Agency  Designees,  through  the  chain  of 
command  or  supervision,  in  initiating  prompt,  effective  action  to  evaluate  and 
process  violations,  potential  violations,  and  appearances  of  violations  of  ethics  laws 
or  regulations,  in  accordance  with  applicable  proceduret  as  discussed  in  Chapter 
10  of  this  Regulation; 


j.  Provide  advice  and  assistance  to  DoD  employees 
of  the  DoD  Component  not  otherwise  served  by  a  local  Ethics  Counselor; 

k.  Oversee  and  coordinate;  local  ethics  programs 
through  a  system  for  periodic  evaluation  and  ensure  that  the  DoD  (Component 
provides  and  maintains  sufficient  funding,  staff,  space  and  resources  to  administer 
the  DoD  Component's  ethics  programs; 

l.  Maintain  liaison  with  the  DoD  EOC,  OGE,  and  the 
DoD  Standards  of  Conduct  Office  (SOCO),  and  provide  to  SCXIO  and  OGE  all 
information  required  by  law  or  regulation; 

m.  Represent  the  DoD  Component  to  OGE,  Congress, 
the  Executive  Branch  and  the  public  on  matters  relating  to  ethics  and  standards  of 
conduct. 


1-402.  Each  DoD  Component  Alternate  Designated  Agency 
Ethics  Official  (Alternate  DAEO)  shall  serve  in  the  absence  of  the  DoD  Component 
DAEO  and,  when  so  serving,  is  authorized  to  take  any  action  this  Regulation 
indicates  may  be  taken  only  by  the  DoD  Component  DAEO. 
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1-403.  Each  DoD  Component  Deputy  Designated  Agency  Ethics 
Offidal  (Deputy  DAEO)  shall  serve  on  behalf  of  the  DoD  Component  DAEO 
consistent  with  written  delegation  of  authority  from  the  DoD  Component  DAEO. 

1-404.  The  head  of  each  DoD  Component  command  or 
organization  shall: 


a.  Exercise  personal  leadership  and  take  personal 
responsibility  for  establishing  and  maintaining  the  command's  or  organization's 
ethics  program  in  coordination  with  the  command's  or  organization's  Ethics 
Counselors; 


b.  Be  personally  accountable  for  the  command's  or 
organization's  ethics  program,  including  its  ethics  and  procurement  integrity 
training  program,  and  the  command's  or  organization's  compliance  with  every 
requirement  of  this  Regulation; 


c.  Provide  sufficient  resources  to  enable  the 
command's  or  organization's  Ethics  Counselors  to  implement  and  administer  the 
local  aspects  of  the  command's  or  organization's  ethics  program  in  a  positive  and 
effective  manner; 


d.  Ensure  the  prompt  resolution  of  any  actual  or 
apparent  conflict  of  interest  involving  a  DoD  employee  of  the  command  or 
organization; 


e.  Direct  Administrative  Officers  (or  equivalent;  of 
the  command  or  organization  to  ensure  that  the  position  descriptions  of  the  DoD 
Component  command  or  organization  indicate  if  financial  disclosure  report  filing, 
annual  ethics  training  or  procurement  integrity  training  is  required  and  ensure  the 
accuracy  of  personnel  data  provided  by  the  Director  of  the  C)oD  Component 
personnel  office  on  DoD  employees  of  the  command  or  organization; 

f.  Direct  Administrative  Officers  (or  equivalent)  of 
the  command  or  organization  to  coordinate  with  the  DoD  Component  DAEO  or 
designee  to  develop  lists  of  all  DoD  employees  of  the  command  or  organization 
who  are  required  to  receive  ethics  and  procurement  integrity  training,  schedule 
such  training,  annotate  such  lists  to  indicate  when  required  training  was 
accomplished  and  retain  annotated  lists  for  three  years; 

g.  Ensure  that  DoD  employees  of  the  command  or 
organization  who  are  in  positions  requiring  the  filing  of  SF  450,  "Confidential 
Financial  Disclosure  Reports,"  July  1992,  Appendix  C  of  this  Regulation,  do  so  in  a 
timely  manner; 
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h.  Ensure  that  DoD  employees  of  the  command  or 
organization  attend  req-ured  ethics  and  procurement  integrity  training. 

1-405.  The  General  Counsel  of  each  DoD  Component  shall: 

a.  Serve  as  the  DAEO  for  the  DoD  Component 
unless  otherwise  delegated; 

b.  Support  all  aspects  of  the  ethics  program  of  the 

DoD  Component; 

c.  Provide  legal  guidance  and  assistance  to  the  DoD 
Component  DAEO  or  designee. 

1-406.  The  fudge  Advocate  General  of  each  Military  Department 

shall: 


a.  Provide  legal  guidance  and  assistance  to  Ethics 
Counselors  under  his  supervision; 

b.  Support  all  aspects  of  the  ethics  program  of  the 

Military  Department. 

1-407.  The  General  Counsel.  DoD  (GC,  DoD)  shall: 

a.  Maintain  the  DoD  SOCO  and  provide  sufficient 
resources  to  enable  SOCO  to  oversee  and  coordinate  DoD  Component  ethics 
programs,  to  produce  reports  required  by  Congress  and  maintain  report  data,  and 
to  manage  the  DoD  EOC; 


b.  Represent  DoD  as  a  whole  to  OGE,  Congress,  the 
Executive  Branch,  and  the  public  when  called  upon  to  do  so  on  matters  relating  to 
ethics  policy; 


c.  Have  the  authority  to  incorporate  changes  to 
Government-wide  regulations  that  are  reprinted  in  this  Regulation  without  formal 
coordination. 


1-408.  Each  Agency  Designee  shall: 

a.  In  accordance  with  subsection  3-306  of  this 
Regulation,  provide  prior  approval  or  disapproval  of  outside  activities  by  DoD 
employees  under  his  responsibility; 
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b.  Receive  and  appropriately  process  reports  of 
suspected  violations  of  ethics  statutes  or  regulations  arid  possible  conflicts  of 
interest; 


c.  Receive  and  appropriately  process  reports  of 
non-compliance  with  the  filing  requirements  of  Chapter  7  of  this  Regulation; 

d.  Perform  all  the  other  duties  of  an  Agency 
Designee  established  in  this  Regulation  and  in  5  C.F.R.  2635  (reference  (e))  in 
subsection  2-100  of  this  Regulation; 

e.  Annually  deterrnine  those  positions  under  his 
responsibility  that  require  the  filing  of  SF  450s,  Appendix  C  of  this  Regulation, 
and  annual  ethics  and  procurement  integrity  training. 

1-409.  The  DoD  Standards  of  Conduct  Office  (SOCO)  shall: 

a.  Manage  the  DoD  HOC  and  call  periodic  meetings 
to  consider  current  issues  in  ethics  and  standards  of  conduct; 

b.  Coordinate  DoD  Component  ethics  programs, 
including  providing  uniform  guidance  and  training  material; 

c.  Collect  and  publish  important  written  opinions 
from  DoD  Components,  when  practicable,  to  promote  uniformity  of  ethics  opinions 
throughout  DoD; 


d.  Monitor  and  assist  DoD  Component  DAEOs  in 
ensuring  effective  corrective  action  is  taken  to  rem.edy  violations,  potential 
violations  and  the  appearance  of  violations  of  ethics  laws  or  this  Regulation; 

e.  Certify  Qualified  Individuals  to  conduct  ethics 
training  who  may  be  used  by  DoD  Components; 

f.  Make  ethics  and  procurement  integrity  training  for 
ethics  trainers  available  on  an  ongoing  basis  to  ensure  that  Qualified  Individuals 
are  uniformly  prepared  to  provide  such  training; 

g.  Distribute  ethics  and  procurement  integrity  training 
material  to  all  DoD  Component  DAEOs  for  use  in  all  types  of  ethics  and 
procurement  integrity  training; 

h.  In  the  interest  of  Federal  Government  efficiency 
and  economy,  establish  and  maintain  a  resource  center  of  ethics  and  procurement 
integrity  miiterials  (including  training  materials)  developed  by  DoD  Components. 
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1-410.  The  DoD  Ethics  Oversight  Committee  (EOC)  shall: 


a.  Meet  periodically,  as  necessary; 

b.  Consider  general  ethics  issues  or  current  issues 
and  make  recommendations  to  promote  uniformity  of  ethics  opinions  throughout 
DoD; 


c.  Provide  recommendations  to  DoD  Component 
DAEOs  on  particular  ethics  matters  in  accordance  with  this  Regulation; 

d.  Provide  recommendations  for  DoD  input  on 
proposed  ethics  legislation  and  regulations. 

1-411.  The  Director.  Washington  Headquarters  Services  shall: 

a.  Prepare  an  annual  report  listing  all  the  defense 
contractors  that  have  been  awarded  $10  million  or  more  in  defense  contracts 
during  the  fiscal  year  and  publish  the  report  in  the  Federal  Register  not  later  than 
December  15  following  the  end  of  the  fiscal  year; 

b.  Prepare  an  annual  report  listing  all  the  defense 
contractors  that  have  been  awarded  $25,000  or  more  in  defense  contracts  during 
the  fiscal  year  and  distribute  to  the  DoD  Component  DAEOs  not  later  than 
December  31  following  the  end  of  the  fiscal  year. 

1-412.  The  Under  Secretary  of  Defense  for  Acquisition  shall 
prepare  an  annual  report  listing  all  the  major  defense  systems  as  defined  by 
10  U.S.C.  2302(5)  (reference  (c)),  and  the  prime  defense  contractors  responsible  for 
each,  that  were  in  progress  during  the  fiscal  year  and  provide  the  report  to  the 
DoD  SOCO  for  publication  in  the  Federal  Register  not  later  than  December  31 
following  the  end  of  the  fiscal  year; 

1-413.  Each  Ethics  Counselor  shall: 

a.  Provide  written  and  oral  advice,  counseling,  and 
assistance  to  his  DoD  Component  command  or  organization  and  to  the  DoD 
employees  of  his  DoD  Component  command  or  organization,  on  all  ethics  matters, 
particularly  areas  covered  by  this  Regulation  and  related  statutes  and  regulations; 

b.  Request  assistance,  through  appropriate  channels, 
from  the  DoD  Component  DAEO  or  designee  on  any  matter  that  cannot  be 
resolved  locally; 


c.  Maintain  a  current  copy  of  this  Regulation,  and  all 
changes,  for  review  by  any  DoD  employee; 
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d.  Maintain  a  thorough  understanding  of  current 
DoD  ethics  policy  through  contact  with  the  DoD  Component  DAEO,  attendance  at 
periodic  ethics  training  courses,  and  other  appropriate  methods; 

e.  Promptly  provide  a  copy  to  the  DoD  Component 
DAEO  of  precedental  written  decisions  to  assist  uniformity  throughout  the  DoD 
Components; 


f.  Perform  other  duties  as  assigned  by  written 
delegation  from  the  DoD  Component  DAEO; 

g.  Review  financial  disclosure  reports  in  accordance 
with  Chapter  7  of  this  Regulation. 

1-414.  The  Inspector  General  of  each  DoD  Component  shall: 

a.  Investigate  ethics  matters  arising  in  the  DoD 
Component,  and  refer  any  such  matters  that  involve  suspected  criminal  violations 
to  the  appropriate  criminal  investigative  office  of  the  DoD  Component; 

b.  Report  to  the  DoD  Component  DAEO  or  designee 
on  investigations  that  result  in  referrals  to  the  Department  of  Justice  (DoJ)  and  on 
disciplinary  actions  that  must  be  reported  in  response  to  the  OGC  annual  ethics 
survey; 


c.  Ensure  inspectors  and  agents  are  educated  in 
ethics  matters  to  ensure  appropriate  handling  of  ethics  related  cases  and  calls; 

1-415.  The  Director  of  each  DoD  Component  Personnel  Office 
(or  equivalent)  shall: 


a.  Provide  the  DoD  Component  DAEO  or  designee 
such  personnel  data  on  DoD  employees,  both  civilian  and  military,  as  may  be 
required  by  the  DoD  Component  DAEO  or  designee; 

b.  Assign  personnel  action  officers  the  responsibility 
of  providing  the  required  information  at  local  levels; 

c.  In  coordination  with  the  DoD  Component  D.AEO 
or  designee,  establish  procedures  to  inform  new  DoD  employees  of  their  obligation 
to  receive  ethics  and  procurement  integrity  training  as  required; 

d.  In  coordination  with  the  DoD  Component  DAEO 
or  designee,  establish  out-processing  procedures  and  records  to  advise  DoD 
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employees  of  available  counseling  regarding  post-employment  and  procurement 
integrity  restrictions  prior  to  departure  from  DoD; 

e.  In  coordination  with  the  DoD  Component  DAEO 
or  designee,  establish  procedures  to  advise  incoming  and  outgoing  DoD  employees 
of  their  financial  and  employment  disclosure  reporting  obligations. 

1-416.  The  Administrative  Officer  (or  equivalent)  of  each  DoD 
Component  command  and  organization  shall: 

a.  Ensure  that  each  position  description  of  the  DoD 
Component  command  or  organization  indicates  if  an  SF  278,  "Public  Financial 
Disclosure  Report,"  January  1991,  or  SF  450,  Appendix  C  of  this  Regulation,  and 
annual  ethics  and  procurement  integrity  training  are  required  so  prospective  or 
new  DoD  employees  are  on  notice  of  such  requirements  prior  to  employment; 

b.  Upon  the  request  of  the  DAEO  or  designee,  ensure 
the  accuracy  of  personnel  data  provided  by  the  Director  of  the  DoD  Component 
personnel  office  on  DoD  employees  of  the  DoD  Component  command  or 
organization; 


c.  In  coordination  with  the  DoD  Component  DAEO 
or  designee,  develop  a  list  of  all  DoD  employees  within  the  DoD  Component 
command  or  organization  who  are  required  to  receive  ethics  and  procurement 
integrity  training; 


d.  In  coordination  with  the  DoD  Component  DAEO 
or  designee,  ensure  that  DoD  employees  of  the  DoD  Component  command  or 
organization  are  scheduled  to  receive  required  ethics  and  procurement  integrity 
training; 


e.  Annotate  such  list  to  indicate  when  required 
training  was  accomplished  and  retain  annotated  list  for  three  years. 

1-417.  Each  DoD  Employee  shall: 

a.  Abide  by  the  ethical  principles  established  by  E.O. 
12674  (reference  (r)),  in  subsection  12-100  of  this  Regulation,  ethics  statutes,  and 
the  ethics  regulations  promulgated  by  OGE  and  DoD  thereunder; 

b.  Set  a  personal  example  for  fellow  DoD  employees 
in  performing  official  duties  within  the  highest  ethical  standards; 

c.  Report  suspected  violations  of  ethics  regulations  in 
accordance  with  subsection  10-200  of  this  Regulation; 
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d.  Perform  all  official  duties  so  as  to  facilitate  Federal 

Government  efficiency  and  economy; 

e.  Attend  ethics  and  procurement  integrity  training  as 

required; 

f.  File  financial  and  employment  disclosure  reports  as 

required. 

SECTION  5.  REFERENCES 

1-500.  References 
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SUBPART  A:  GENERAL  PROVISIONS 
Sac.  2635.101  Basic  obligation  of  public  sarvica 

(a)  Public  service  is  a  pubiic  trust.  Each  employee  has  a  responsibility  to  the  United  States  Government  and  its 
citizens  to  piace  ioyalty  to  the  Constitution,  laws  and  ethical  principles  above  private  gain.  To  ensure  that  every 
citizen  can  have  complete  confidence  in  the  integrity  of  the  Federal  Government,  each  employee  shall  respect  and 
adhere  to  the  principles  of  ethical  conduct  set  forth  in  this  section,  as  well  as  the  implementing  standards  contained 
in  this  part  and  in  supplemental  agency  regulations. 

(b)  General  principles.  The  following  general  principles  apply  to  every  employee  and  may  form  the  basis  for  the 
standa.'ds  contained  in  this  part.  Where  a  situation  is  not  covered  by  the  standards  set  forth  in  this  part, 
employees  shall  apply  the  principles  set  forth  in  this  section  in  determining  whether  their  conduct  is  proper. 

(1 )  Public  service  is  a  public  trust,  requiring  employees  to  place  loyalty  to  the  Constitution,  the  laws  and 
ethical  principles  above  private  gain. 

(2)  Employees  shall  not  hold  financial  interests  that  conflict  with  the  conscientious  performance  of  duty. 

(3)  Employees  shall  not  engage  in  financial  transactions  using  nonpublic  Government  information  or  allow 
the  improper  use  of  such  information  to  further  any  private  interest. 

(4)  An  employee  shall  not,  except  as  permitted  by  subpart  B  of  this  part,  solicit  or  accept  any  gift  or  other 
item  of  monetary  value  from  any  person  or  entity  seeking  official  action  from,  doing  business  with,  or  conducting 
activities  regulated  by  the  employee's  agency,  or  whose  interests  may  be  substantially  affected  the  performance 
or  nonperformance  of  the  employee’s  duties. 

(5)  Employees  shall  put  forth  honest  effort  in  the  performance  of  their  duties. 

(6)  Employees  shall  not  knowingly  make  unauthorized  commitments  or  promises  of  any  kind  purporting 
to  bind  the  Government. 

(7)  Employees  shall  not  use  public  offico  for  private  gain. 

(0)  Employees  shall  act  impartially  and  not  give  preferential  treatment  to  any  private  organization  or 
individual. 

(9)  Employees  shall  protect  and  conserve  Federal  property  and  shall  not  use  it  for  other  than  authorized 

activities. 

(10)  En^ployees  shall  not  engage  in  outside  employment  or  activities,  including  seeking  or  negotiating  for 
employment,  that  conflict  with  official  Government  duties  and  responsibilities. 

(1 1 )  Employees  shall  disclose  waste,  fraud,  abuse,  and  corruption  to  appropriate  authorities. 

(12)  Employees  shall  satisfy  in  good  faith  their  obligations  as  citizens,  including  all  just  financial  obligations, 
especially  those  --  such  as  Federal,  State,  or  local  taxes  -•  that  are  imposed  by  law. 

(13)  Employees  shall  adhere  to  all  laws  and  regulations  that  provide  equal  opportunity  for  all  Americans 
regardless  of  race,  color,  religion,  sex,  national  origin,  age,  or  handicap. 

(14)  Employees  shall  endeavor  to  avoid  any  actions  creating  the  appearance  that  they  are  violating  the  law 
or  the  ethical  standards  set  forth  in  this  part.  Whether  particular  circumstances  aeate  an  ap^arance  that  the  law 
or  these  standards  have  been  violated  shall  be  determined  from  the  perspective  of  a  reasonable  person  with 
knowledge  of  the  relevant  facts. 

(c)  Related  statutes.  In  addition  to  the  standards  of  ethical  conduct  set  forth  in  this  part,  there  are  conflict  of 
interest  statutes  that  prohibit  certain  conduct.  Criminal  conflict  of  interest  statutes  of  general  applicability  to  all 
employees,  18  U.S.C  201,  203,  205,  208,  and  209,  are  summarized  in  the  appropriate  subparts  of  this  part  and 
must  be  taken  into  consideration  in  determining  whether  conduct  is  proper.  Citations  to  other  generally  amicable 
statutes  relating  to  employee  conduct  are  set  forth  in  subpart  I  and  employees  are  further  cautioned  that  there  may 
be  additional  statutory  and  regulatory  restrictions  applicable  to  them  generally  or  as  employees  of  their  specific 
agencies.  Because  an  employee  is  considered  to  be  on  notice  of  the  requirements  of  any  statute,  an  employae 
should  not  rely  upon  any  description  or  synopsis  a  statutory  restriction,  but  should  refer  to  the  statute  itself  and 
obtain  the  advice  of  an  agency  ethics  official  as  needed. 
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S«c.  2635.102  Oafinitlons 

The  definitions  listed  below  are  used  throughout  this  part.  Additional  definitions  appear  in  the  subparts  or  sections 
of  subparts  to  which  they  apply.  For  purposes  of  this  part: 

(a)  Agency  means  an  executive  agency  as  defined  in  5  U.S.C.  105  and  the  Postal  Sen/ice  and  the  Postal  Rate 
Commission.  It  does  not  include  the  General  Accounting  Office  or  the  Government  of  the  District  of  Columbia. 

(b)  Agency  designee  refers  to  any  employee  who,  by  agency  regulation,  instruction,  or  other  issuance,  has  been 
celegated  authority  to  make  any  determination,  give  any  approval,  or  take  any  other  action  required  or  permitted 
by  this  part  with  resisect  to  another  employee.  An  agency  may  delegate  these  authorities  to  arty  number  of  agency 
designees  necessar/  to  ensure  that  determinations  are  made,  approvals  are  given,  and  other  actions  are  taken  in 
a  timely  and  responsible  manner.  Any  provision  that  requires  a  determinatbn,  approval,  or  other  action  by  the 
agency  designee  shall,  where  the  conduct  in  issue  is  that  of  the  agency  head,  be  deemed  to  require  that  such 
determination,  approval  or  action  be  made  or  taken  by  the  agency  head  in  consultation  with  the  designated  agency 
ethics  official. 

(c)  Agency  ethics  official  refers  to  the  designated  agency  ethics  official  or  to  the  alternate  designated  agency  ethics 
official,  referred  to  in  Sec.  2638.202(b)  of  this  chapter,  and  to  any  deputy  ethics  official,  described  in  Sec.  2638.204 
of  this  chapter,  who  has  been  delegated  authority  to  assist  in  carrying  out  the  resppnsibilities  of  thq  designated 
agency  ethics  official. 

(d)  Agency  programs  or  operations  refers  to  any  program  or  function  carried  out  or  performed  by  an  agency, 
whether  pursuant  to  statute,  Executive  order,  or  regulation. 

(e)  Corrective  action  includes  any  action  necessary  to  remedy  a  past  violation  or  prevent  a  continuing  violation  of 
this  part,  including  but  not  limited  to  restitution,  change  of  assignment,  disqualification,  divestiture,  termination  of  an 
activity,  waiver,  the  creation  of  a  qualified  diversified  or  blind  trust,  or  counseling. 

(f)  Designated  agency  official  refers  to  the  official  designated  under  Sec.  2638.201  of  this  chapter. 

(g)  Disciplinary  action  includes  those  disciplinary  actions  referred  to  in  Office  of  Personnel  Management  regulations 
and  instructions  implementing  provisions  of  title  5  of  the  United  States  Code  or  provided  for  in  comparable 
provisions  applicable  to  employees  not  subject  to  title  5,  including  but  not  limited  to  reprimand,  suspension, 
demotion,  and  removal.  In  the  case  of  a  military  officer,  comparable  provisions  may  include  those  in  the  Uniform 
Code  of  Military  Justice. 

(h)  Employee  means  any  officer  or  employee  of  an  agen^,  includino  a  special  Government  employee.  It  includes 
officers  but  not  enlisted  members  of  the  uniformed  services'!  ^or  purposes  other  than  subparts  B  and  C  of  this 
part,  it  does  not  include  the  President  or  Vice  President.  Status  as  an  employee  is  unaffected  by  pay  or  leave 
status  or,  in  tTie  case  of  a  special  Government  employee,  by  the  fact  that  the  individual  does  not  perform  official 
duties  on  a  given  day. 

(i)  Head  of  an  agency  means,  in  the  case  of  an  agency  headed  by  more  than  one  person,  the  chair  or  comparable 
member  of  such  agency. 

(j)  He,  his,  and  him  include  she,  hers  and  her. 

(k)  Person  means  an  individual,  corporation  and  subsidiaries  it  controls,  company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  any  other  organization  or  institution,  including  any  officer,  employee,  or  agent  of 
such  person  or  entity.  For  purposes  of  this  part,  a  corporation  will  be  deemed  to  control  a  subsidiary  H  it  owns  50 
percent  or  more  of  the  subsidiary's  voting  securities.  The  term  is  all-inclusive  and  applies  to  commercial  ventures 
and  nonprofit  organizations  as  well  as  to  foreign.  State,  and  local  governments,  including  the  Government  of  the 
District  of  Columbia.  It  does  not  include  any  agency  or  other  entity  of  the  Federal  Government  or  any  officer  or 
employee  thereof  when  actinglrT  his  nffidal  capacity  on  behalf  of  that  agency  or  entity. 

(l)  Special  Government  employee  means  those  executive  branch  officers  or  employees  specified  in  t8  U.S.C. 
202(a).  A  special  Government  employee  is  retained,  designated,  appointed,  or  employed  to  perform  temporary 
duties  either  on  a  fuil-time  or  intermittent  basis,  with  or  without  compensation,  for  a  period  not  to  exceed  130  days 
during  any  consecutive  365-day  period. 

(m)  Supplemental  agency  regulation  means  a  regulation  issued  pursuant  to  Sec.  2635.105. 

Sec.  2635.103  Applicability  to  mentbera  of  the  uniformed  aarvioaa 

The  provisions  ol  this  part,  except  this  section,  are  not  applicabla  to  enlisted  members  of  the  uniformed  sen/ices. 
Each  agency  with  jurisdiction  over  enlisted  members  of  the  uniformed  services  shall  issue  regulations  defining  the 
ethical  conduct  obligations  of  enlisted  members  under  its  jurisdiction.  Those  regulations  shall  be  consistent  with 
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Executive  Order  12674,  April  12,  1989,  as  modified,  and  may  prescribe  the  full  range  of  statutory  and  regulatory 
sanctions,  including  those  available  under  the  Uniform  Code  of  Military  Justice,  for  failure  to  comply  with  such 
regulations. 

Sec.  2635.104  Applicability  to  omployMs  on  dotaii 

(a)  Details  to  other  agencies.  Except  as  provided  in  paragraph  (d)  of  this  section,  an  employee  on  detail,  including 
a  uniformed  officer  on  assignment,  from  his  employing  agency  to  another  agency  for  a  period  in  excess  of  30 
calendar  days  shall  be  subject  to  any  supplemental  agency  regulations  of  the  ager^cy  to  which  he  is  detailed  rather 
than  to  any  supplemental  agency  regulations  of  his  employing  agency. 

(b)  Details  to  the  legislative  or  judicial  branch.  An  employee  on  detail,  including  a  uniformed  officer  on  assignment, 
from  his  employing  agency  to  the  legislative  or  judicial  branch  for  a  period  in  excess  of  30  calendar  days  shall  be 
subject  to  the  ethical  standards  of  the  branch  or  entity  to  which  deta"ad.  For  the  duration  of  any  such  detail  or 
assignment,  the  employee  shall  not  be  subject  to  the  provisions  of  this  part,  except  this  section,  or,  except  as 
provided  in  paragraph  (d)  of  this  section,  to  any  supplerr  sntal  agency  regulations  of  his  employing  agency,  but  shall 
remain  subject  to  the  conflict  of  interest  prohibitions  in  title  18  of  the  United  States  Code. 

(c)  Details  to  non-Federal  entities.  Except  to  the  extent  exempted  in  writing  pursuant  to  this  paragraph,  an 
employee  detailed  to  a  non-Federal  entity  remains  subject  to  this  part  and  to  any  supplemental  .genc^  regulation 
of  his  employing  agency.  When  an  employee  is  detailed  pursuant  to  statutory  authority  to  an  international 
organization  or  to  a  State  or  local  government  for  a  period  in  excess  of  six  months,  the  designated  agency  ethics 
official  may  grant  a  written  exemption  from  subpart  B  of  this  part  based  on  his  determination  that  the  entity  has 
adopted  written  ethical  standards  covering  solicitation  and  acceptance  of  gifts  which  will  apply  to  the  employee 
during  the  detail  and  which  will  be  appropriate  given  the  purpose  of  the  detail. 

(d)  Applicability  of  special  agency  statutes.  Notwithstanding  paragraphs  (a)  and  (b)  of  this  section,  an  employee 
who  is  subject  to  an  agency  statute  which  restricts  his  activities  or  financial  holdings  specifically  because  of  his 
status  as  an  employee  of  that  agency  shall  continue  to  be  subject  to  any  provisions  in  the  supplemental  agency 
regulations  of  his  employing  agency  that  implement  that  statute. 

See.  2635.105  Supplemental  agency  regulations 

In  addition  to  the  regulations  set  forth  in  this  part,  an  employee  shall  comply  with  any  supplemental  agency 
i'egulations  issued  by  his  employing  agency  under  this  section. 

I  a)  An  agency  that  wishes  to  supplement  this  part  shall  prepare  and  submit  to  the  Office  of  Government  Ethics, 
for  its  concurrence  and  joint  issuance,  any  agency  regulations  that  supplement  the  regulations  contained  in  this 
part.  Supplemental  agency  regulations  which  the  ^ency  determines  are  necessary  and  appropriate,  in  view  of  its 
programs  and  operations,  to  fulfill  the  purposes  of  this  part  shali  be; 

(1)  In  the  form  of  a  supplement  to  the  regulattons  in  this  part;  and 

(2)  In  addition  to  the  substantive  provisions  of  this  part. 

(b)  After  concurrence  and  co-signature  by  the  Office  of  Government  Ethics,  the  agency  shall  submit  its  supplemental 
agency  regulations  to  the  Federal  Register  for  publication  and  codification  at  the  expense  of  the  agency  in  title  5 
of  the  Code  of  Federal  Regulations.  Supplemental  agency  regulations  issued  under  this  section  are  effective  only 
after  concurrence  and  co-signature  by  the  Office  of  Government  Ethics  and  publication  in  the  Federal  Register. 

(c)  This  section  applies  to  any  supplemental  agency  regulations  or  amendments  thereof  issued  under  this  part. 
It  does  ngt  apply  to: 

(1)  A  handbook  or  other  issuance  intended  merely  as  an  explanation  of  the  standards  contained  in  this 
par:  or  in  supplemental  agency  regulations; 

(2)  An  instruction  or  other  issuance  the  pu^se  of  whicft  is  to; 

(i)  Delegate  to  an  agency  designee  authority  to  make  any  determination,  give  any  approval  or  take 
any  other  action  required  or  permitted  by  this  part  or  by  supplemental  agency  regulations;  or 

(ii)  Establish  internal  agency  procedures  for  documenting  or  processing  any  determination,  approval 
or  other  action  required  or  permitted  by  this  part  or  by  supplemental  agency  regulations,  or  for  retaining  any  such 
documentation;  or 

(3)  Regulations  or  instructions  that  an  agency  has  authority,  independent  of  this  part,  to  issue,  such  as 
regulations  implementing  an  agency's  gift  acceptance  statute,  protecting  categories  of  nonpublic  Information  or 
est  iblishing  standards  for  use  of  Government  vehicles.  Where  the  content  of  any  such  regulations  or  instructions 
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was  included  in  the  agency’s  standards  of  conduct  regulations  issued  pursuant  to  Executive  Order  11222  and  the 
Office  of  Government  Ethics  concurs  that  they  need  not  be  issued  as  part  of  an  agency's  supplemental  agency 
regulations,  those  regulations  or  instructions  may  be  promulgated  separately  from  the  agency's  supplemental  agency 
regulations. 

See.  2635.106  Disciplinary  and  corrective  action 

(a)  Except  as  provided  in  Sec.  2635.107,  a  violation  of  this  part  or  of  supplemental  agency  regulations  may  be 
cause  for  appropriate  corrective  or  disciplinary  action  to  be  taken  under  applicable  Government-wide  regulations 
or  agency  procedures.  Such  action  may  be  in  addition  to  any  action  or  penalty  prescribed  by  law. 

(b)  It  is  the  responsibility  of  the  employing  agency  to  initiate  appropriate  disciplinary  or  corrective  action  in  individual 
cases.  However,  corrosive  action  may  to  ordered  or  disciplinary  action  recommended  by  the  Director  of  the  Office 
of  Government  Ethics  under  the  procedures  at  part  2638  of  this  chapter. 

(c)  A  violation  of  this  part  or  of  supplemental  agency  regulations,  as  such,  does  not  create  any  right  or  benefit, 
sutotantive  or  procedural,  enforceable  at  law  by  any  person  against  the  United  States,  its  agencies,  its  officers  or 
employees,  or  any  other  person.  Thus,  for  example,  an  individual  who  alleges  that  an  empbyee  has  failed  to 
adhere  to  laws  and  regulations  that  provide  equal  opportunity  regardless  of  race,  color,  religion,  sex,  national  origin, 
age,  or  handicap  is  required  to  follow  applicable  statutory  and  regulatory  procedures,  including  those  of  the  Equal 
Employment  Opportunity  Commission. 

Sec.  2635.107  Ethics  advice 

(a)  As  required  by  Sec.  2638.201  and  2638.202(b)  of  this  chapter,  each  agency  has  a  designated  agency  ethics 
official  who,  on  the  agency’s  behalf,  is  responsible  for  coordinating  and  managing  the  agency’s  ethics  program,  as 
well  as  an  alternate.  The  designated  agency  ethics  official  has  authority  under  Sec.  2638.204  of  this  chapter  to 
delegate  certain  responsibilities,  including  that  of  providing  ethics  counseling  regarding  the  application  of  this  part, 
to  one  or  more  deputy  ethics  officials. 

(b)  Employees  who  have  questions  about  the  application  of  this  part  or  any  supplemental  agency  regulations  to 
particular  situations  should  seek  advice  from  an  agency  ethics  official.  Disciplinary  action  for  violating  this  part  or 
any  supplemental  agency  regulations  will  not  be  taken  against  an  employee  who  has  engaged  in  conduct  in  good 
faith  reliance  upon  the  advice  of  an  agency'  ethics  official,  provided  ^hat  the  employee,  in  seeking  such  advice,  has 
made  full  disclosure  of  all  relevant  circumstances.  Where  the  employee’s  conduct  violates  a  criminal  statute, 
reliance  on  the  advice  of  an  agency  ethics  official  cannot  ensure  that  the  employee  will  not  be  prosecuted  under 
that  statute.  However,  good  faith  reliance  on  the  advice  of  an  agency  ethics  official  if  a  factor  that  may  be  taken 
into  account  by  the  Department  of  Justice  in  the  selection  of  cases  for  prosecution.  Disclosures  made  by  an 
employee  to  an  agency  ethics  official  are  not  protected  by  an  attorney-client  privilege.  An  agency  ethics  official  is 
required  by  28  U.S.C.  535  to  report  any  information  he  receives  relating  to  a  violation  of  the  criminal  code,  title  18 
of  the  United  States  Code. 


SUBPART  B:  GIFTS  FROM  OUTSIDE  SOURCES 

Sec.  2635.201  Overview 

This  subpart  contains  standards  that  prohibit  an  employee  from  soliciting  or  accepting  any  gift  from  a  prohibit^ 
source  or  given  because  of  the  employee's  official  position  unless  the  item  is  excluded  from  the  definition  of  i  gift 
or  falls  within  one  of  the  exceptions  set  forth  in  this  subpail. 

See.  2635.202  General  standards 

(a)  OananI  prohibitlona.  Exeapt  aa  provldad  In  thia  aubpart,  an  amployaa  ahall  not,  diraetly  or  Indlraetly, 
aollelt  or  accapt  a  gift: 

(1)  From  a  prohibitod  aourea;  or 

(2)  Olvan  baeauaa  of  tha  amployaa’a  official  position. 

(b)  Relationship  to  illegal  gratuities  statute.  Unless  accepted  in  violation  of  paragraph  (c)(1)  of  this  section,  a  gift 
accepted  under  the  standards  set  forth  in  this  subpad  shall  not  constitute  an  illegal  gratuity  otherwise  prohibited 
by  18  U.S.C.  201(c)(1)(B). 

(e)  Umitatlona  on  uaa  of  axeapthna.  Notwithstanding  any  axeaptlon  provldad  In  thIa  aubpart,  othar  than 
Sao.  2635.2940),  an  amployaa  ahall  not: 

(1)  Aeeapt  a  gift  In  ratum  lor  bakng  Influanead  In  tha  p^formanea  of  an  official  act; 
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(2)  Solicit  or  eooteo  tho  offoring  of  a  gift; 

(3)  Accapt  gifta  from  tha  aama  or  dlffarant  aoureaa  on  a  baala  ao  fraquant  that  a  raaaonabla 
paraon  would  ba  lad  to  ballava  tha  amployaa  la  uaing  hla  public  office  for  private  gain; 

Example  1;  A  purchasing  agent  for  a  Veterans  Administration  hospital  routinely  deals  with  representatives  of 
pharmaceutical  manufacturers  who  provide  information  about  new  company  products.  Because  of  his  crowded 
calendar,  the  purchasing  agent  has  offered  to  meet  with  manufacturer  representatives  during  his  lunch  hours 
Tuesdays  through  Thursdays  and  the  representatives  routinely  arrive  at  the  employee's  office  bringing  a  sandwich 
and  a  soft  drink  for  the  employee.  Even  though  the  market  value  of  each  of  the  lunches  is  less  than  $6  and  the 
aggregate  value  from  any  one  manufacturer  does  not  exceed  the  $50  aggregate  limitation  in  Sec.  263S.204(a)  on 
de  minimis  gifts  of  $20  or  less,  tha  practice  of  accepting  even  these  modest  gifts  on  a  recurring  basis  is  improper. 

(4)  Accapt  a  gift  In  violation  of  any  atatuta.  Relevant  statutes  applicable  to  all  employees  include: 

(i)  18  U.S.C.  201(b),  which  prohibits  a  public  official  from  seeking,  accepting,  or  agreeing  to 
receive  or  accept  anything  of  value  in  return  for  being  influenced  in  the  performance  of  an  official  act  or  for  being 
induced  to  take  or  omit  to  take  any  action  in  violatbn  of  his  official  duty.  As  used  in  18  U.S.C.  201(b),  the  term 
'public  official’  is  broadly  construed  and  includes  regular  and  special  Government  employees  as  well  as  all  other 
Government  officials; 

(ii)  16  U.S.C.  209,  which  prohibits  an  employee,  other  than  a  special  Government  employee, 
from  receiving  any  salary  or  any  contribution  to  or  supplementation  of  salary  from  any  source  other  than  the  United 
States  as  compensation  for  services  as  a  Government  employee.  The  statute  contains  several  specific  exceptions 
to  this  general  prohibition,  including  an  exception  for  contributions  made  from  the  treasury  of  a  State,  county,  or 
municipality;  and 


(iii)  41  U.S.C.  423(b)(2),  which  prohibits  a  procurement  official  from  seeking,  accepting,  or  agreeing 
to  receive  any  money,  gratuity,  or  other  thing  of  value  from  any  of'icer,  employee,  representative,  agent,  or 
consultant  of  a  competing  contractor  during  the  conduct  of  a  Federal  agency  procurement.  Implementing 
regulations,  including  exceptions  to  tne  gift  prohibitiorr,  are  contained  in  the  Federal  Acquisition  Regulation,  48  CFR 
3.104; 


(5)  Accept  vendor  promotional  training  contrary  to  applicable  ragulatlona,  pollclaa  or  guidance 
relating  to  tha  procurement  of  auppllaa  and  aarvicaa  for  tha  Government,  except  pursuant  to  Sac. 
2635.204(1). 

Sec.  2635.203  Definitions 

For  purposes  of  this  subpart,  the  following  definitions  shall  apply; 

(a)  Agency  has  the  meaning  set  forth  in  Sec.  2635.102(a).  However,  for  purposes  of  this  subpart,  an  executive 
department,  as  defined  in  5  U.S.C.  101,  may,  by  supplemental  agency  reguintion,  designate  as  a  separate  agency 
any  component  of  that  department  which  the  department  determines  exercises  distinct  and  separate  functions. 

(b)  Gift  includes  any  gratuity,  favor,  discount,  entertainment,  hospitality,  loan,  forbearance,  or  other  item  having 
monetary  value.  It  includes  services  as  well  as  gifts  of  training,  transportation,  local  travel,  lodgings  and  meals, 
whether  provided  in-kind,  by  purchase  of  a  ticket,  payment  in  advance,  or  reimbursement  after  the  expense  has 
been  incurred.  It  does  not  include: 

(1)  Modest  items  of  food  and  refreshments,  such  as  soft  drinks,  coffee  and  donuts,  offered  other  than  as 
part  of  a  meal; 

(2)  Greeting  cards  and  items  with  little  intrinsic  value,  such  as  plaques,  certificates,  and  trophies,  which 
are  intended  solely  for  presentation; 

(3)  Loans  from  banks  and  other  financial  institutions  on  terms  generally  available  to  the  public; 

(4)  Opportunities  and  benefits,  including  favorable  rates  and  commercial  discounts,  available  to  the  public 
or  to  a  class  consisting  of  all  Government  employees  or  all  uniformed  military  personnel,  whether  or  not  restricted 
on  the  basis  of  geographic  considerations; 

(5)  Rewards  and  prizes  given  to  competitors  in  contests  or  events,  including  random  drawings,  open  to  the 
public  unless  the  employee's  entry  into  the  contest  or  event  is  required  as  part  of  his  official  duties; 

(6)  Pension  and  other  benefits  resulting  from  continued  participation  in  an  employee  welfare  and  benefits 
plan  maintained  by  a  former  employer; 
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(7)  Anything  which  is  paid  for  by  the  Government  or  secured  by  the  Government  under  Government 

contract; 

Note:  Some  airlines  encourage  those  purchasing  tickets  to  join  programs  that  award  free  flights  and  other  benefits 
to  frequent  fliers.  Any  such  benefit  earned  on  the  basis  of  Government-financed  travel  belongs  to  the  agency  rather 
than  to  the  employee  and  may  be  accepted  only  insofar  as  provided  under  41  CFR  301 -1.6(b). 

(8)  Any  gift  accepted  by  the  Government  under  specific  statutory  authority,  including: 

(i)  Travel,  subsistence,  and  related  expenses  accepted  by  an  agency  under  the  authority  of  31 
U.S,C.  1353  in  connection  with  an  employee’s  attendance  at  a  meeting  or  similar  function  relating  to  his  official 
duties  which  takes  place  away  from  his  duty  station.  The  agency's  acceptance  must  be  in  accordance  with  the 
implementing  regulations  at  41  CFR  part  304-1;  and 

(ii)  Other  gifts  provided  in-kind  which  have  been  accepted  by  an  agency  under  its  agency  gift 
acceptance  statute;  or 

(9)  Anything  for  which  market  value  is  paid  by  the  employee. 

(c)  i\^arket  value  means  the  retail  cost  the  employee  would  incur  to  purchase  the  gift.  An  employee  who  cannot 
ascertain  the  market  value  of  a  gift  may  estimate  its  market  value  by  reference  to  the  retail  cost  of  similar  items 
of  like  quality.  The  market  value  of  a  gift  of  a  ticket  entitling  the  holder  to  food,  refreshments,  entertainment,  or 
any  other  benefit  shall  be  the  face  value  of  the  ticket. 

Example  1:  An  employee  who  has  been  given  an  acrylic  paperweight  embedded  witfr  the  corporate  logo  of  a 
prohibited  source  may  determine  its  market  value  based  on  her  observation  that  a  comparable  acrylic  paperweight, 
not  embedded  with  a  logo,  generally  sells  for  about  $20. 

Example  2;  A  prohibited  source  has  offered  an  employee  a  ticket  to  a  charitable  event  consisting  of  a  cocktail 
reception  to  be  followed  by  an  evening  of  chamber  music.  Even  though  the  food,  refreshments,  and  entertainment 
provided  at  the  event  may  be  worth  only  $20.  the  market  value  of  the  ticket  is  its  $250  face  value. 

(d)  Prohibited  source  means  any  person  who: 

(1 )  Is  seeking  official  action  by  the  employee's  agency; 

(2)  Does  business  or  seeks  to  do  business  with  the  employee's  agency; 

(3)  Conducts  activities  regulated  by  the  employee's  agency; 

(4)  Has  interests  that  may  be  substantially  affected  by  performance  or  nonperformance  ot  the  employee’s 
official  duties;  or 

(5)  Is  an  organization  a  majority  of  whose  members  are  described  in  paragraphs  (d)(1)  through  (4)  of  this 

section. 

(e)  A  gift  is  Solicited  or  accepted  because  of  the  employee’s  official  position  if  it  is  from  a  person  other  than  an 
employee  and  would  not  have  been  sclicited,  offered,  or  given  had  the  employee  not  held  his  position  as  a  Federal 
employee. 

Note;  Gifts  between  employees  are  subject  to  the  limitations  set  forth  in  subpart  C  of  this  part. 

Example  1 ;  Where  free  season  tickets  are  offered  by  an  opera  guild  to  all  members  of  the  Cabinet,  the  gift  is 
offered  because  of  their  official  positions. 

(f)  A  gift  which  is  solicited  or  accepted  indirectly  includes  a  gift: 

(1)  Given  with  the  employee’s  knowledge  and  acquiescence  to  his  parent,  sibling,  spouse,  child,  or 
dependent  relative  because  of  that  person’s  relationship  to  the  employee,  or 

(2)  Given  to  any  other  person,  including  any  charitable  organization,  on  the  basis  of  designation, 
recommendation,  or  other  specification  by  the  employee,  except  as  permitted  for  the  disposition  of  oerishable  items 
by  Sec.  2635.205(a)(2)  or  for  payments  made  to  charitable  organizations  in  lieu  of  honoraria  under  Sec.  2636.204 
of  this  chapter. 

Example  1;  An  employee  who  must  decline  a  gift  ot  a  personal  computer  pursuant  to  this  subpart  may  not 
suggest  that  the  gift  be  given  instead  to  one  of  five  charitable  organizations  whose  names  are  provided  the 
employee. 
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(g)  V«ndor  promotional  training  means  training  provided  by  any  person  for  the  purpose  of  promoting  its  products 
or  services.  It  does  not  include  training  provided  under  a  Government  contract  or  by  a  contractor  to  facilitate  use 
of  products  or  services  it  furnishes  under  a  Government  contract. 

Sec.  2635.204  Exceptions 

The  prohibitions  set  forth  in  Sec.  263S.202(a)  do  not  apply  to  a  gift  accepted  under  the  circumstances  described 
in  paragraphs  (a)  through  (I)  of  this  section  and  a  gift  accepted  in  accordance  with  one  of  those  paragraphs  will 
not  be  deemed  to  violate  the  principles  set  forth  in  Sec.  2635.101(b).  Even  though  acceptance  of  a  gift  may  be 
permitted  by  one  of  the  exceptions  contained  in  paragraphs  (a)  through  (I)  of  this  section,  it  is  never  inappropriate 
and  frequently  prudent  for  an  employee  to  decline  a  gift  offered  by  a  prohibited  source  or  because  ot  his  official 
position. 

(a)  Gifts  of  $20  or  less.  An  employee  may  accept  unsolicited  gifts  having  an  aggregate  market  value  of  $20  or 
less  per  occasbn,  provided  that  the  aggregate  market  value  of  individual  gifts  received  from  any  one  person  under 
the  authority  of  this  paragraph  shall  not  exceed  $50  in  a  calendar  year.  This  exception  does  not  apply  to  gifts  of 
cash  or  of  investment  interests  such  as  stock,  bonds,  or  certificates  of  deposit.  Where  the  miBLet  value  of  a  gift 
or  the  aggregate  market  value  of  gifts  offered  on  any  single  occasion  exceeds  $20,  the  employee  may  not  pay  the 
excess  value  over  $20  in  order  to  accept  that  portion  of  the  gift  or  those  gifts  worth  $20.  Where  the  aggregate 
value  of  tangible  Hems  offered  on  a  single  occasion  exceeds  $20,  the  employee  may  decline  any  distinct  and 
separate  item  in  order  to  accept  those  items  aggregating  $20  or  less. 

Example  1;  An  employee  of  the  Securities  and  Exchange  Commission  and  his  spouse  have  been  invited  by  a 
representative  of  a  regulated  entity  to  a  Broadway  play,  tickets  to  which  have  a  face  value  of  $30  each.  The 
aggregate  market  value  of  the  gifts  offered  on  this  single  occasion  is  $60,  $40  more  than  the  $20  amount  that 
may  be  accepted  for  a  single  event  or  presentatbn.  The  employee  may  not  accept  the  gift  of  the  evening  of 
entertainment.  He  and  his  spouse  may  attend  the  play  only  if  he  pays  the  full  $60  value  of  the  two  tbkets. 

Example  2:  An  employee  of  the  Defense  Mapping  Agency  has  been  invited  by  an  association  of  cartographers 
to  speak  about  his  agency's  role  in  the  evolution  of  missile  technology.  At  the  conclusion  of  his  speech,  the 
association  presents  the  employee  a  framed  map  with  a  market  value  of  $18  and  a  book  about  the  history  of 
cartography  with  a  market  value  of  $15.  The  empbyee  may  accept  the  map  or  the  book,  but  not  both,  since  the 
aggregate  value  of  these  two  tangible  items  exceeds  $20. 

Example  3:  On  four  occasions  during  the  calendar  year,  an  empbyee  of  the  Defense  Logistics  Agency  was 
given  gifts  worth  $10  each  by  four  employees  of  a  corporation  that  is  a  DLA  contractor.  For  purposes  of  applying 
the  yearly  $50  limitation  on  gifts  of  $20  or  less  from  any  cne  person,  the  four  gifts  must  be  aggregated  because 
a  person  is  defined  at  Sec.  2635.102(k)  to  mean  not  only  the  corporate  entity,  but  its  officers  and  employees  as 
well.  However,  for  purposes  of  applying  the  $50  aggregate  limitation,  the  empbyee  would  not  have  to  include  the 
value  of  a  birthday  present  received  from  his  cousin,  who  is  employed  by  the  same  corporatbn,  if  he  can  accept 
the  birthday  present  under  the  exception  at  Sec.  2635.204(b)  for  gifts  based  on  a  personal  relationship. 

Example  4;  Under  the  authority  of  31  U.S.C.  1353  for  agencies  to  accept  payments  from  non-Federal  sources 
in  connection  with  attendance  at  certain  meetings  or  similar  functions,  the  Environmental  Protectbn  Agency  has 
accepted  an  associatbn’s  gift  of  travel  expenses  and  conference  fees  for  an  empbyee  of  its  Offbe  of  Radiatbn 
Programs  to  attend  an  internatbnal  conference  on  The  Chernobyl  Experience."  While  at  the  conference,  the 
empbyee  may  accept  a  gift  of  $20  or  less  from  the  association  or  from  another  person  attending  the  conference 
even  though  it  was  not  approved  in  advance  by  the  EPA.  Although  31  U.S.C.  1353  is  the  only  authority  under 
whbh  an  agency  may  accept  gifts  from  certain  non-Federal  sources  in  connection  with  its  employees'  attendance 
at  such  functions,  a  gift  of  $20  or  less  accepted  under  Sec.  2635.204(a)  is  a  gift  to  the  empbyee  rather  than  to 
his  empbying  agency. 

Example  5;  A  Navy  contracting  offber  is  paitbipating  in  a  procurement  for  environmental  cleanup  servbes  at  a 
Navy  installatbn  that  has  recently  been  cbsed.  She  is  presently  involved  in  n^otiatbns  with  three  competing 
contractors,  one  of  whom  has  offered  her  a  fancy  ballpoint  pen  embossed  with  its  corporate  bgo.  Even  though 
the  pen  has  a  market  value  of  $18  and  could  be  accepted  under  the  $20  de  minimis  exceptbn  at  Sec.  2635.204(a), 
the  contracting  offber  cannot  accept  the  competing  contractor's  gift.  Under  the  procurement  integrity  provisbns  at 
41  U.S.C.  423,  she  is  a  "procurement  offbial"  tor  that  contract  and,  except  as  specifically  permitted  by  the 
regulations  implementing  that  statute,  she  is  prohbited  prbr  to  award  from  accepting  a  gift  from  a  competing 
contractor  for  that  contract.  The  Federal  Acquisition  Regulatbn  at  48  CFR  3.104  contains  an  exceptbn  for  gifts 
with  a  market  value  of  $10  or  less. 

(b)  Gifts  based  on  a  personal  relatbnship.  An  employee  may  accept  a  gift  given  under  circumstances  whbh  make 
it  clear  that  the  gift  is  motivated  by  a  family  relatbnship  or  personal  friendship  rather  than  the  positbn  of  the 
empbyee.  Relevant  factors  in  making  such  a  determlnatbn  include  the  history  of  the  relatbnship  and  whether  the 
family  member  or  friend  personally  pays  for  the  gift. 
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Example  1 :  An  employee  of  the  Federal  Deposit  Insurance  Corporation  has  been  dating  a  secretary  employed 
by  a  member  bank.  For  Secretary's  Week,  the  bank  has  given  each  secretary  2  tickets  to  an  off-Broadway  musical 
review  and  has  urged  each  to  invite  a  family  member  or  friend  to  share  the  evening  of  entertainment.  Under  the 
circumstances,  the  FDIC  employee  may  accept  his  girlfriend’s  invitation  to  the  theater.  Even  though  the  tickets  were 
initially  purchased  by  the  member  bank,  they  were  given  without  reservation  to  the  secretary  to  use  as  she  wished, 
and  her  invitation  to  the  emptoyee  was  motivated  by  their  personal  friendship. 

Example  2:  Three  partners  in  a  law  firm  that  handles  corporate  mergers  have  invited  an  employee  of  the  Federal 
Trade  Commission  to  join  them  in  a  golf  tournament  at  a  private  club  at  the  firm's  expense.  The  entry  fee  is  $500 
per  foursome.  The  employee  cannot  accept  the  gift  of  one-quarter  of  the  entry  fee  even  though  he  and  the  three 
partners  have  developed  an  amicable  relationship  as  a  result  of  the  firm’s  dealings  with  the  ^C.  As  evidenced 
in  part  by  the  fact  that  the  fees  are  to  be  paid  by  the  firm,  it  is  not  a  personal  friendship  but  a  business  relationship 
that  is  the  motivation  behind  the  partners'  gift. 

(c)  Discounts  and  similar  benefits.  In  addition  to  those  opportunities  and  benefits  excluded  from  the  definition  of 
a  gift  by  Sec.  2635.203(b)(4),  an  employee  may  accept: 

(1)  Reduced  membership  or  other  fees  for  participation  in  organization  activities  offered  to  all  Government 
employees  or  all  uniformed  military  personnel  by  professional  organizations  if  the  only  restrictions  on  membership 
relate  to  professional  qualifications;  and 

(2)  Opportunities  and  benefits,  including  favorable  rates  and  commercial  discounts  not  precluded  by 
paragraph  (c)(3)  of  this  section; 

(i)  Offered  to  members  of  a  group  or  class  in  which  membership  is  unrelated  to  Government 

employment; 

(ii)  Offered  to  members  of  an  organization,  such  as  an  employees’  association  or  agency  credit 
union,  in  which  membership  is  related  to  Government  employment  if  the  same  offer  is  broadly  available  to  large 
segments  of  the  public  through  organizations  of  similar  size;  or 

(iii)  Offered  by  a  parson  who  is  not  a  prohibited  source  to  any  group  or  class  that  is  not  defined 
in  a  manner  that  specifically  discriminates  among  Government  employees  on  the  basis  of  type  of  official 
responsibility  or  on  a  basis  that  favors  those  of  higher  rank  or  rate  of  pay;  provided,  however,  that 

(3)  An  employee  may  not  accept  for  personal  use  any  benefit  to  which  the  Government  is  entitled  as  the 
result  of  an  expenditure  of  Government  funds. 

Example  1:  An  employee  of  the  Consumer  Product  Safety  Commission  may  accept  a  discount  of  $50  on  a 
microwave  oven  offered  by  the  manufacturer  to  all  members  of  the  CPSC  employees’  association.  Even  though 
the  CPSC  is  currently  conducting  studies  on  the  safety  of  microwave  ovens,  the  $50  discount  is  a  standard  offer 
that  the  manufacturer  has  made  broadly  available  through  a  number  of  similar  organizations  to  large  segments  of 
the  public. 

Example  2:  An  Assistant  Secretary  may  not  accept  a  local  country  club’s  offer  of  membership  to  all  members  of 
Department  Secretariats  which  includes  a  waiver  of  its  $5,000  membership  initiation  fee.  Even  though  the  country 
club  is  not  a  prohibited  source,  the  offer  discriminates  in  favor  of  higher  ranking  officials. 

Example  3:  The  administrative  officer  for  a  district  office  of  the  Immigration  and  Naturalization  Service  has  signed 
an  INS  order  to  purchase  50  boxes  of  photocopy  paper  from  a  supplier  whose  literature  advertises  that  it  will  give 
a  free  briefcase  to  anyone  who  purchases  50  or  more  boxes.  Because  the  paper  was  purchased  with  INS  funds, 
the  administrative  officer  cannot  keep  the  briefcase  which,  if  claimed  and  received,  is  Government  property. 

(d)  Awards  and  honorary  degrees 

(1)  An  employee  may  accept  gifts,  other  than  cash  or  an  investment  interest,  with  an  aggregate  market 
value  of  $200  or  less  if  such  gifts  are  a  bona  fide  award  or  inckfent  to  a  bona  fide  award  that  is  given  for 
meritorious  public  sen/ice  or  achievement  by  a  person  who  does  not  have  interests  that  may  be  suMtantially 
affected  by  the  performance  or  nonperformance  of  the  employee’s  official  duties  or  by  an  association  or  other 
organization  the  majority  of  whose  members  do  not  have  such  interests.  Gifts  with  an  aggregate  market  value  In 
excess  of  $200  and  awards  of  cash  or  investment  interests  offered  by  such  persons  as  awards  or  incidents  of 
awards  that  are  given  for  these  purposes  may  be  accepted  upon  a  written  determination  by  an  agency  ethics  official 
that  the  award  is  made  as  part  of  an  established  program  of  recognition; 

(i)  Under  which  awards  have  been  made  on  a  regular  basis  or  which  is  funded,  wholly  or  in  part, 
to  ensure  its  continuation  on  a  regular  basis;  and 

(ii)  Under  which  selection  of  award  recipients  is  made  pursuant  to  written  standards. 
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(2)  An  employee  may  accept  an  honorary  degree  from  an  institution  of  higher  education  as  defined  at  20 
U.S.C.  1141(a)  based  on  a  written  determination  by  an  agency  ethics  official  that  the  timing  of  the  award  of  the 
degree  would  not  cause  a  reasonable  person  to  question  the  employee’s  impartiality  in  a  matter  affecting  the 
institution. 

(3)  An  employee  who  may  accept  an  award  or  honorary  degree  pursuant  to  paragraph  (d)(1)  or  (2)  cf  this 
section  may  also  accept  meals  and  entertainment  given  to  him  and  to  members  of  his  family  at  the  event  at  which 
the  presentation  takes  place. 

Example  1 :  Based  on  a  determination  by  an  agency  ethics  official  that  the  prize  meets  the  criteria  set  forth  in  Sec. 
2635.204(d)(1 ),  an  employee  of  the  National  Institutes  of  Health  may  accept  the  Nobel  Prize  for  Medicine,  including 
the  cash  award  which  accompanies  the  prize,  even  though  the  prize  was  conferred  on  the  basis  of  laboratory  work 
performed  at  NIH. 

Example  2:  Prestigious  University  wishes  to  give  an  honorary  degree  to  the  Secretary  of  Labor.  The  Secretary 
may  accept  the  honorary  degree  only  if  an  agency  ethics  official  determines  in  writing  that  the  timing  of  the  award 
of  the  degree  would  not  cause  a  reasonable  person  to  question  the  Secretary’s  impartiality  in  a  matter  affecting  the 
university. 

Example  3:  An  ambassador  selected  by  a  nonprofit  organization  as  recipient  of  its  annual  award  for  distinguished 
service  in  the  interest  of  world  peace  may,  together  with  his  wife,  and  children,  attend  the  awards  ceremony  dinner 
and  accept  a  crystal  bowl  worth  $200  presented  during  the  ceremony.  However,  where  the  organization  has  also 
offered  airline  tickets  for  the  ambassador  and  his  family  to  travel  to  the  city  where  the  awards  ceremony  is  to  be 
held,  the  aggregate  value  of  the  tickets  and  the  crystal  bowl  exceeds  $200  and  he  may  accept  only  upon  a  written 
determination  by  the  agency  ethics  official  that  the  award  is  made  as  part  of  an  established  program  of  recognition. 

(e)  Gifts  based  on  outside  business  or  employment  relationships.  An  employee  may  accept  meals,  lodgings, 
transportation  and  other  benefits: 

(1)  Resulting  from  the  business  or  employment  activities  of  an  employee’s  spouse  when  it  is  clear  that 
such  benefits  have  not  been  offered  or  enhanced  because  of  the  employee’s  official  position; 

Example  1 ;  A  Department  of  Agriculture  employee  whose  husband  is  a  computer  programmer  employed  by  an 
Agriculture  Department  contractor  may  attend  the  company’s  annual  retreat  for  all  of  its  employees  and  their 
families  held  at  a  resort  facility.  However,  under  Sec.  2635.502,  the  employee  may  be  disqualified  from  performing 
official  duties  affecting  her  husband's  employer. 

Example  2:  Where  the  spouses  of  other  clerical  personnel  have  not  been  invited,  an  employee  of  the  Defense 
Contract  Audit  Agency  whose  wife  is  a  clerical  worker  at  a  defense  contractor  may  not  attend  the  contractor’s 
annual  retreat  in  Hawaii  for  corporate  officers  and  members  of  the  board  of  directors,  even  though  his  wife  received 
a  special  invitation  for  herself  and  her  spouse. 

(2)  Resulting  from  his  outside  business  or  employment  activities  when  it  is  clear  that  such  benefits  have 
not  been  offered  or  enhanced  be  ause  of  his  official  status;  or 

Example  1;  The  members  of  an  Army  Corps  of  Engineers  environmental  advisory  committee  that  meets  6  times 
per  year  are  speciai  Government  employees.  A  member  who  has  a  consulting  business  may  accept  an  invitation 
to  a  $50  dinner  from  her  corporate  ^.lient,  an  Army  construction  contractor,  unless,  for  example,  the  invitation  was 
extended  in  order  to  discuss  the  activities  of  the  committee. 

(3)  Customarily  provided  by  a  prospective  employer  in  connection  with  bona  fide  employment  discussions. 
If  the  prospective  employer  has  Interests  that  could  be  affected  by  performance  or  nonperformance  of  the 
employee’s  duties,  acceptance  is  permitted  only  If  the  employee  first  has  complied  with  the  disqualification 
requirements  of  subpart  F  of  this  part  appiicable  when  seeking  employment. 

Example  1 :  An  employee  of  the  Federal  Communications  Commission  with  responsibility  tor  drafting  regulations 
affecting  all  cable  television  companies  wishes  to  apply  for  a  job  opening  with  a  cable  television  holding  company. 
Once  she  has  properly  disqualified  herself  from  further  work  on  the  regulations  as  required  by  subpart  F  of  this 
part,  she  may  enter  into  employment  discussions  with  the  company  and  may  accept  the  company’s  offer  to  pay  for 
her  airfare,  hotel  and  meals  in  connection  with  an  interview  trip. 

(4)  For  purposes  of  paragraphs  (e)(1)  through  (3)  of  this  section,  employment  shall  have  the  meaning  set 
forth  in  Sec.  2635.603(a). 

(f)  Gifts  from  a  political  organizatbn.  An  employee  who  is  exempt  under  5  U.S.C.  7324(d)  from  the  Hatch  Act 
prohibitions  against  active  participation  in  political  management  or  political  campaigns  may  accept  meals,  lodgings, 
transportation  and  other  benefits,  including  free  attendance  at  events,  when  provid^,  in  connection  with  such  active 
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participation,  by  a  political  organization  described  in  26  U.S.C.  527(e).  Any  other  employee,  such  as  a  security 
officer,  whose  officiai  duties  require  him  to  accompany  an  exempt  empbyee  to  a  political  event  may  accept  meals, 
free  attendance  and  entertainment  provided  at  the  event  by  such  a  ^litical  organization. 

Example  1 :  The  Secretary  of  the  Department  of  Health  and  Human  Services  is  exempt  from  the  noted  Hatch  Act 
restrictions.  He  may  accept  an  airline  ticket  and  hotel  accommodations  furnished  by  the  campaign  committee  of 
a  candidate  for  the  United  States  Senate  in  order  to  give  a  speech  in  support  of  the  candidate. 

(g)  Widely  attended  gatherings  and  other  events 

(1)  Speaking  and  similar  engagements.  When  an  employee  is  assigned  to  participate  as  a  speaker  or 
panel  participant  or  othenvise  to  present  information  on  behalf  of  the  agency  at  a  conference  or  other  event,  his 
acceptance  of  an  offer  of  free  attendance  at  the  event  on  the  day  of  his  presentation  is  permissible  when  provided 
by  the  sponsor  of  the  event.  The  employee’s  participation  in  the  event  on  that  day  is  viewed  as  a  customary  and 
necessary  part  of  his  performance  of  the  assignment  and  does  not  involve  a  gift  to  him  or  to  the  agency. 

(2)  Widely  attended  gatherings.  When  there  has  been  a  determinatbn  that  his  attendance  is  in  the  interest 
of  the  agency  because  it  will  further  agency  programs  or  operatbns,  an  empbyee  may  accept  a  sponsor's 
unsolicited  gift  of  free  attendance  at  all  or  appropriate  parts  of  a  widely  attended  gathering  of  mutual  interest  to  a 
number  of  parties.  A  gathering  is  widely  attended  if,  for  example.  It  is  open  to  members  from  throughout  a  given 
industry  or  profession  or  if  those  in  attendance  represent  a  range  of  persons  interested  in  a  given  matter.  For 
empbyees  subject  to  a  leave  system,  attendance  at  the  event  shall  be  on  the  empbyee’s  own  time  or,  if  authorized 
by  the  empbyee's  agency,  on  excused  absence  pursuant  to  applicable  guidelines  for  granting  such  absence,  or 
otherwise  without  charge  to  the  employee's  leave  account. 

(3)  Determination  of  agency  interest.  The  determination  of  agency  interest  required  by  paragraph  (g)(2) 
of  this  section  shall  be  made  orally  or  in  writing  by  the  agency  designee. 

(i)  If  the  sponsor  is  a  person  who  has  interests  that  may  bo  substantialiy  affected  by  the 
performance  or  nonperformance  of  an  employee’s  official  duties  or  an  association  or  organization  the  majority  of 
whose  members  have  such  interests,  the  employee's  partbipatbn  may  be  determined  to  be  in  the  interest  of  the 
agency  only  where  there  is  a  written  finding  by  the  agency  designee  that  the  agency’s  interest  in  the  empbyee’s 
participatbn  in  the  event  outweighs  concern  that  acceptance  of  the  gift  of  free  attendance  may  or  may  appear  to 
improperly  influence  the  empbyee  in  the  performance  of  his  official  duties.  Relevant  factors  that  should  be 
considered  by  the  agency  designee  include  the  importance  of  the  event  to  the  ^ency,  the  nature  and  sensitivity 
of  any  pending  matter  affecting  the  interests  of  the  sponsor  of  the  event,  the  significance  of  the  employee’s  role 
in  any  such  matter,  the  purpose  of  the  event,  the  identity  of  other  expected  participants  and  the  monetary  value 
of  the  gift  of  free  attendance. 

(ii)  A  blanket  determination  of  agency  interest  may  be  issued  to  cover  ail  or  any  category  of 
invitees  other  than  those  as  to  whom  a  finding  is  required  by  paragraph  (g)(3)(i)  of  this  sectbn.  Where  a  finding 
under  paragraph  (g)(3)(i)  of  this  section  is  required,  a  written  determination  of  agency  interest,  including  the 
necessary  finding,  may  be  issued  to  cover  two  or  more  employees  whose  duties  similarly  affect  the  interests  of  the 
sponsor  or  its  members. 

(4)  Free  attendance.  For  purposes  of  paragraphs  (g)(1)  and  (2)  of  this  section,  free  attendance  may 
include  waiver  of  all  or  part  of  a  conference  or  other  fee  or  the  provision  of  food,  refreshments,  entertainment, 
instruction  and  materials  furnished  to  all  attendees  as  an  integral  part  of  the  event.  It  does  not  include  travel 
expenses,  lodgings,  entertainment  collateral  to  the  event,  or  meals  taken  other  than  in  a  group  setting  with  all 
other  attendees. 

Note:  There  are  statutory  authorities  implemented  other  than  by  part  2635  under  whbh  an  agency  or  an  employee 
may  be  able  to  accept  free  attendance  or  other  items  not  included  in  the  definition  of  free  attendance,  such  as 
travel  expenses. 

(5)  Cost  provided  by  sponsor  of  event.  The  cost  of  the  employee’s  attendance  will  not  be  considered  to 
be  provided  by  the  sponsor  where  a  person  other  than  the  sponsor  designates  the  empbyee  to  be  invited  and 
bears  the  cost  of  the  employee’s  attendance  through  a  contribution  or  other  payment  Intended  to  facilitate  that 
employee’s  attendance.  Payment  of  dues  or  a  similar  assessment  to  a  sponsoring  organization  doss  not  constitute 
a  payment  intended  to  facilitate  a  partbuiar  empbyee’s  attendance. 

(6)  Accompanying  spouse.  When  others  in  attendance  will  generally  be  accompanied  by  spouses,  the 
agency  designee  may  authorize  an  employes  to  accept  a  sponsor’s  invitation  to  an  accompanying  spouse  to 
participate  in  all  or  a  portbn  of  the  event  at  which  the  employee’s  free  attendance  is  permitted  under  paragraph 
(g)(1)  or  (2)  of  this  section.  The  authorizatbn  required  by  this  paragraph  may  be  provided  orally  or  in  writing. 

Example  1 :  An  aerospace  industry  associntbn  that  is  a  prohibited  source  sponsors  a  seminar  for  which  It  charges 
a  fee  of  $100.  An  Air  Force  contractor  loays  $500  to  the  associatbn  so  that  the  associatbn  can  extend  free 
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invitations  to  five  Air  Force  officials  designated  by  the  contractor.  The  Air  Force  officials  may  not  accept  the  gifts 
of  free  attendance.  Because  the  contractor  specified  the  invitees  and  bore  the  cost  of  their  attendance,  the  gift  of 
free  attendance  is  considered  to  be  provided  by  the  company  and  not  by  the  sponsoring  association.  Had  the 
contractor  paid  $500  to  the  association  in  order  that  it  might  invite  any  five  Federal  employees,  an  Air  Force  official 
to  whom  the  sponsoring  association  extended  one  of  the  five  invitations  could  attend  if  his  participation  were 
determined  to  be  in  the  interest  of  the  agency. 


Example  2:  An  employee  of  the  Department  of  the  Treasury  authorized  to  participate  in  a  panel  discussion  of 
economic  issues  as  part  of  a  one-day  conference  may  accept  the  sponsor’s  waiver  of  the  conference  fee.  Under 
the  separate  authority  of  Sec.  2635.204(a),  he  may  accept  a  token  of  appreciation  for  his  speech  having  a  market 
value  of  $20  or  less. 

Example  3:  An  Assistant  U.S.  Attorney  is  invited  to  attend  a  luncheon  mealing  of  a  local  bar  association  to  hear 
a  distinguished  judge  lecture  on  cross-examining  expen  witnesses.  Although  members  of  the  bar  association  are 
assessed  a  $15  fee  for  the  meeting,  the  Assistant  U.S.  Attorney  may  accept  the  bar  association's  offer  to  attend 
for  free,  even  without  a  determi.nation  of  agency  interest.  The  gift  can  be  accepted  under  the  $20  de  minimis 
exception  at  Sec.  2635.204(a). 

Example  4:  An  employee  of  the  Department  of  the  Interior  authorize?  >0  speak  on  the  first  day  of  a  four-day 
conference  on  endangered  species  may  accept  th«  sponsor's  waiver  of  o^erenoe  fee  for  the  first  day  of  the 
conference.  If  the  conference  is  widely  attended,  he  may  be  authorized,  based  on  a  determination  that  his 
attendance  is  in  the  agency's  interest,  to  accept  the  sponsoi’s  offer  to  waive  the  attendance  fee  for  the  remainder 
of  the  conference. 

(h)  Social  invitations  from  persons  other  than  prohibited  sources.  An  employee  may  accept  food,  refreshments  and 
entertainment,  not  including  travel  or  lodgings,  at  a  social  event  attended  ^  several  persons  where: 

(1)  The  invitation  is  from  a  perston  who  is  not  a  prohibited  source;  and 

(2)  No  fee  is  charged  to  any  parson  in  attendance. 

Example  1:  Along  with  several  other  Government  officials  and  a  number  of  individuals  from  the  private  sector, 
the  Administrator  of  the  Environmental  Protection  Agency  has  been  invited  to  the  premier  showing  of  a  new 
adventure  movie  about  industrial  espionage.  The  producer  is  paying  all  costs  of  the  showing.  The  Administrator 
may  accept  the  invitation  since  the  producer  is  not  a  prohibited  source  and  no  attendance  fee  is  being  charged  to 
anyone  who  has  been  invited. 

Example  2;  An  employee  of  the  White  House  Press  Office  has  been  invited  to  a  cocktail  party  given  by  a  noted 
Washington  hostess  who  is  not  a  prohibited  source.  The  employee  may  attend  even  though  he  has  only  recently 
been  introduced  to  the  hostess  and  suspects  that  he  may  have  been  invited  because  of  his  official  position. 

(i)  Meals,  refreshments  and  entertainment  in  foreign  areas.  An  employee  assigned  to  duty  in,  or  on  official  travel 
to,  a  foreign  area  as  defined  in  41  CFR  301 -7.3(c)  may  accept  food,  refreshments  or  entertainment  in  the  course 
of  a  breakfast,  luncheon,  dinner  or  o*her  meeting  or  event  provided; 

(1)  The  market  value  in  the  foreign  area  of  the  food,  refreshments  or  entertainment  provided  at  the  meeting 
or  event,  as  converted  to  U.S.  dollars,  does  not  exceed  the  per  diem  rate  for  the  foreign  area  specified  in  the  U.S. 
Department  of  State's  Maximum  Per  Diem  Allowances  for  Foreign  Areas,  Per  Diem  Supplement  Section  925  to  the 
Standardized  Regulations  (GC,FA)  available  from  the  Superintendent  of  Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402; 

(2)  There  is  participation  in  the  meeting  or  event  by  non-U.S.  citizens  or  by  representatives  of  foreign 
governments  or  other  foreign  entities; 

(3)  Attendance  at  the  meeting  or  event  is  part  of  the  employee’s  official  duties  to  obtain  information, 
disseminate  information,  promote  the  export  of  U.S.  goods  and  services,  represent  the  United  States  or  otherwise 
further  programs  or  operations  of  the  agency  or  the  U.S.  mission  in  the  foreign  area;  and 

(4)  The  gift  of  meals,  refreshments  or  entertainment  is  from  a  person  other  than  a  foreign  government 
as  defined  in  5  U.S.C.  7342(a)(2). 

Example  1 ;  A  number  of  local  businessmen  in  a  developing  country  are  anxious  for  a  U.S.  company  to  locate  a 
manufacturing  facility  in  their  province.  An  official  of  the  Overseas  Private  Investment  Corporation  may  accompany 
the  visiting  vice  president  of  the  U.S.  company  to  a  dinner  meeting  hosted  by  the  businessmen  at  a  province 
restaurant  where  the  market  value  of  the  food  and  refreshments  does  not  exceed  the  per  diem  rate  for  that  country. 

(1)  Gifts  to  the  President  or  Vice  President.  Because  of  considerations  relating  to  the  conduct  of  their  offices. 
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including  those  of  protocol  and  etiquette,  the  President  or  the  Vice  President  may  accept  any  gift  on  his  own  behalf 
or  on  behalf  of  any  family  member,  provided  that  such  acceptance  does  not  violate  Sec.  2635.202(c)(1)  or  (2),  18 
U.S.C.  201  (b)  or  201  (c)(3),  or  the  Constitution  of  the  United  States. 

(k)  Gifts  authorized  suppiemental  agency  regulation.  An  employee  may  accept  any  gift  the  acceptance  of  which 
is  specifically  authorized  by  a  supplemental  agency  regulation. 

(l)  Gifts  accepted  under  specific  statutory  authority.  The  prohibitions  on  acceptance  of  gifts  from  outside  sources 
contained  in  this  subpart  do  not  apply  to  any  item,  receipt  of  which  is  specifically  authorized  by  statute.  Gifts  which 
may  be  received  by  an  employee  under  the  authority  of  specific  statutes  include,  but  are  not  limited  to: 

(1)  Free  attendance,  course  or  meeting  materials,  transportation,  lodgings,  food  and  refreshments  or 
reimbursements  therefor  incident  to  training  or  meetings  when  accepted  by  the  employee  under  the  authority  of  5 
U.S.C.  4111  from  an  organization  with  tax-exempt  status  under  26  U.S.C.  501(c)(3)  or  from  a  person  to  whom  the 
prohibitions  in  18  U.S.C.  209  do  not  apply.  The  employee's  acceptance  must  be  approved  by  the  agency  in 
accordance  with  Sec.  410.701  through  Sec.  410.706  of  this  title;  or 

Note:  23  U.S.C.  501(c)(3)  is  authority  for  tax-exempt  treatment  of  a  limited  ciass  of  nonprofit  organizations, 
including  those  organized  and  operated  for  charitabie,  religious  or  educational  purposes.  Many  nonprofit 
organizations  are  not  exempt  from  taxation  under  this  section. 

(2)  Gifts  from  a  foreign  government  or  international  or  multinational  organization,  or  its  representative, 
when  accepted  by  the  employee  under  the  authority  of  the  Foreign  Gifts  and  Decorations  Act,  5  U.S.C.  7342.  As 
a  condition  of  acceptance,  an  employee  must  comply  with  requirements  imposud  by  the  agency's  regulations  or 
procedures  implementing  that  Act. 

Sec.  2635.205  Proper  disposition  of  prohibited  gifts 

(a)  An  employee  who  has  received  a  gift  that  cannot  be  accepted  under  this  subpart  shall,  unless  the  gift  is 
accepted  by  an  agency  acting  under  specific  statutory  authority: 

(1)  Return  any  tangible  item  to  th  *  donor  or  pay  the  donor  its  market  vailue.  An  employee  who  cannot 
ascertain  the  actual  market  value  of  an  item  may  estimate  its  market  value  by  reference  to  the  retail  cost  of  similar 
items  of  like  quality.  See  Sec.  2635.203(c). 

Example  1 ;  To  avoid  public  embarrassment  to  the  seminar  sponsor,  an  employee  of  the  National  Park  Service 
did  not  decline  a  barometer  worth  $200  given  at  the  conclusion  of  his  speech  cm  Federal  lands  policy.  The 
employee  must  either  return  the  barometer  or  promptly  reimburse  the  soonsor  $200. 

(2)  When  it  is  not  practical  to  return  a  tangible  item  because  it  is  perishable,  the  item  may,  at  the 
discretion  of  the  employee's  supervisor  or  an  agency  ethics  official,  be  given  to  an  appropriate  charity,  shared  within 
the  recipient's  office,  or  destroyed. 

Example  1:  With  approval  by  the  recipient's  supervisor,  a  floral  arrangement  sent  by  a  disability  claimant  to  a 
helpful  employee  of  the  Social  Security  Administration  may  be  placed  in  the  office's  reception  area. 

(3)  For  any  entertainment,  favor,  service,  benefit  or  other  in  angible,  reimburse  the  donor  the  market  value. 
Subsequent  reciprocation  by  the  employee  does  not  constitute  reimbursement. 

Example  1 :  A  Department  of  Defense  employee  wishes  to  attend  a  charitable  event  to  which  he  has  been  offered 
a  ^00  ticket  by  a  prohibited  source.  Although  his  attendance  is  not  in  the  interest  of  the  agency  under  Sac. 
2635.204(gl,  he  may  attend  if  he  reimburses  the  donor  the  $300  face  value  of  the  ticket. 

(4)  Dispose  of  gifts  from  foreign  governments  or  international  organizations  in  accordance  with  41  CFR 
part  101-49,  and  dispose  of  materials  received  in  conjunction  with  official  travel  in  accordance  with  41  CFR 
101-25.103. 

(b)  An  agency  may  authorize  disposition  or  return  of  gifts  at  Government  expense.  Employees  may  use  penalty 
mail  to  forward  reimbursements  required  or  permitted  by  this  section. 

(c)  An  employee  who,  on  his  own  initiative,  promptly  complies  with  the  requirements  of  this  section  will  not  be 
deemed  to  have  improperly  accepted  an  unsolicited  gift.  An  employee  who  promf.^ly  consults  his  agency  ethics 
official  to  determine  whether  acceptance  of  an  unsolidted  gift  is  proper  and  who,  upon  the  advice  of  the  ethics 
official,  returns  the  gift  or  otherwise  disposes  of  the  gift  in  accordance  with  this  section,  will  be  considered  to  have 
complied  with  the  requirements  of  this  section  on  his  own  initiativs. 
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SUBPART  C:  GIFTS  BETWEEN  EMPLOYEES 

Sec.  2635.301  Overview 

This  subpart  contains  standards  that  prohibit  an  employee  from  giving,  donating  to,  or  soliciting  contributions  for, 
a  gift  to  an  official  superior  and  from  accepting  a  gift  from  an  employee  receiving  less  pay  than  himself,  unless  the 
item  is  excluded  from  the  definition  of  a  gift  or  falls  within  one  of  the  exceptions  set  forth  in  this  subpart. 

Sec.  2635.302  General  standards 

(a)  Gifts  to  suparlors.  Except  as  provkfad  In  this  subpart,  an  amployaa  may  not: 

(1)  Directly  or  Indirectly,  give  a  gift  to  or  make  a  donation  toward  a  gift  for  an  official  superior;  or 


(2)  Solicit  a  contribution  from  another  employee  tor  a  gift  to  either  his  own  or  the  other 
*  employee’s  official  superior. 

(b)  Gifts  from  employees  receiving  less  pay.  Except  as  provided  In  this  subpart,  an  employee  may  not, 
directly  or  Indirectly,  accept  a  gift  from  an  employee  receiving  less  pay  than  himself  unless: 

(1)  The  two  employees  are  not  In  a  subordinate-official  auparlor  relatlonahip;  and 

(2)  There  la  a  personal  relatlonahip  between  the  two  emptoyeea  that  would  Justify  the  gift. 

(c)  Limitation  on  use  of  exceptions.  Notwithatandbig  any  exception  provided  In  this  subpart,  an  official 
superior  shall  not  coerce  the  offering  of  a  gift  from  a  subordinate. 

Sec.  2635.303  Definitions 

For  purposes  of  this  subpart,  the  following  definitions  shall  apply; 

(a)  Gift  has  the  meaning  set  forth  in  Sec.  2635.203(b).  For  purposes  of  that  definition  an  employee  will  be  deemed 
to  have  paid  market  value  for  any  benefit  received  as  a  result  of  his  participation  in  any  carpool  or  other  such 
mutual  arrangement  involving  another  employee  or  other  employees  if  he  bears  his  fair  proportion  of  the  expense 
or  effort  involved. 

(b)  Indirectly,  for  purposes  of  Sec.  2635.302(b),  has  the  meaning  set  forth  in  Sec.  2635.203(f).  For  purposes  of 
Sec.  2635.302(a),  it  includes  a  gift: 

(1)  Given  with  the  employee's  knowledge  and  acquiescence  by  his  parent,  sibling,  spouse,  child,  or 
dependent  relative;  or 

(2)  Given  by  a  person  other  than  the  employee  under  circumstances  where  the  employee  has  promised 
or  agreed  to  reimburse  that  person  or  to  give  that  person  something  of  value  in  exchange  for  giving  the  gift. 

(c)  Subject  to  paragraph  (a)  of  this  section,  market  value  has  the  meaning  sat  forth  in  Sec.  2635.203(c). 

(d)  Official  superior  means  any  other  employee,  other  than  the  President  and  the  Vice  President,  including  but  not 
limited  to  an  immediate  supervisor,  whose  official  rMponsibilities  include  directing  or  evaluating  the  performance  of 
the  employee's  official  duties  or  those  of  any  other  official  superior  of  the  employee.  For  purposes  of  this  subpart, 
an  employee  is  considered  to  be  the  subordinate  of  any  of  his  official  superiors. 

(e)  Solicit  means  to  request  contributions  by  personal  communication  or  by  general  announcement. 

(f)  Voluntary  contribution  means  a  contribution  given  freely,  without  pressure  or  coercion.  A  contribution  is  not 
voluntary  unless  it  is  made  in  an  amount  determined  by  the  contributing  employee,  except  that  where  an  amount 
for  a  gift  is  included  in  the  cost  for  a  luncheon,  reception  or  similar  event,  an  employea  who  freely  dKMses  to  pay 
a  proportionate  share  of  the  total  cost  in  order  to  attend  will  be  deemed  to  have  made  a  voluntary  contribution. 
Except  in  the  case  of  contributions  for  a  gift  included  in  the  cost  of  a  luncheon,  reception  or  similar  event,  a 
statement  that  an  employee  may  choose  to  contribute  less  or  not  at  all  shall  accompany  any  recommendation  of 
an  amount  to  be  contributed  for  a  gift  to  an  official  superior. 

Example  1:  A  supervisory  employee  of  the  Agency  for  International  Oevelopment  has  just  been  reassigned  from 
Washington,  DC  to  Kabul,  Afghanistan.  As  a  farewell  patty,  12  of  her  subordinates  have  decided  to  take  her  out 
to  lunch  at  the  Khyber  Repast.  It  is  understood  that  each  will  pay  fcr  his  own  meal  and  that  the  cost  of  the 
supervisor's  lunch  will  be  divided  equally  among  the  twelve.  Even  tho*jgh  the  amount  they  will  contribute  is  not 
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determined  until  the  supen/isor  orders  lunch,  the  contribution  made  by  those  who  choose  to  participate  in  the 
farewell  lunch  is  voluntary. 

See.  2635.304  Exceptions 

The  prohibitions  set  forth  in  Sec.  2635.302(a)  and  (b)  do  not  apply  to  a  gift  given  or  accepted  under  the 
circumstances  described  in  paragraph  (a)  or  (b)  of  this  section.  A  contribution  or  the  solicitation  of  a  contribution 
that  would  otherwise  violate  the  prohibitions  set  forth  in  Sec.  2635.302(a)  and  (b)  may  only  be  made  in  accordance 
with  paragraph  (c)  of  this  section. 

(a)  General  exceptions.  On  an  occasional  basis,  including  any  occasion  on  which  gifts  are  traditionally  given  or 
exchanged,  the  following  may  be  given  to  an  official  superior  or  accepted  from  a  subordinate  or  other  empbyee 
receiving  less  pay: 

(1)  Items,  other  than  cash,  with  an  aggregate  market  value  of  $10  or  less  per  occasion; 

(2)  hems  such  as  food  and  refreshments  to  be  shared  in  the  office  among  several  employees; 

(3)  Personal  hospitalhy  provided  at  a  residence  which  is  of  a  type  and  value  customarily  provided  by  the 
employee  to  personal  friends; 

(4)  hems  given  in  connection  whh  the  receipt  of  personal  hospitalhy  if  of  a  type  and  value  customarily 
given  on  such  occasions;  and 

(5)  Leave  transferred  under  subpart  I  of  part  630  of  this  thie  to  an  emptoyee  who  is  not  an  immediate 
supervisor,  unless  obtained  in  violation  of  Sec.  630.912  of  this  thle. 

Example  1;  Upon  returning  to  work  following  a  vacation  at  the  beach,  a  claims  examiner  with  the  Department  of 
Veterans  Affairs  may  give  his  supervisor,  and  his  supenrisor  may  accept,  a  bag  of  sahwater  taffy  purchased  on  the 
boardwalk  for  $8. 

Example  2:  An  employee  of  the  Federal  Deposit  Insurance  Corporation  whose  bank  examination  responsibilities 
require  frequent  travel  may  not  bring  her  supervisor,  and  her  supervisor  may  not  accept,  souvenir  coffee  mugs  from 
each  of  the  chies  she  visits  in  the  course  of  performing  her  duties,  even  though  each  of  the  mugs  costs  less  than 
$5.  Gifts  given  on  this  basis  are  not  occasional. 

Exam^e  3:  The  Secretary  of  Labor  has  invited  the  agency’s  General  Counsel  to  a  dinner  party  at  his  home. 
The  General  Counsel  may  bring  a  $15  bottle  of  wine  to  the  dinner  party  and  the  Secretary  may  accept  this 
customary  hostess  gift  from  his  subordinate,  even  though  its  cost  is  in  excess  of  $10. 

Example  4;  For  Christmas,  a  secretary  may  give  his  supervisor,  and  the  supervisor  may  accept,  a  poinsettia  plant 
purchased  for  $10  or  less.  The  secretary  may  also  invite  his  supervisor  to  a  Christmas  party  in  his  home  and  the 
s''pervisor  may  attend. 

(!})  Special,  infrequent  occasions.  A  gift  appropriate  to  the  oocasion  may  be  given  to  an  official  superior  or 
accepted  from  a  subordinate  or  other  employee  receiving  less  pay: 

(1)  in  recognition  of  infrequently  occurring  occasions  of  personal  significance  such  as  marriage,  illness, 
or  the  birth  or  adoption  of  a  child;  or 

(2)  Upon  occasions  that  terminate  a  subordinate-official  superior  relatlonihip,  such  as  retirement, 
resignation,  or  transfer. 

Example  t :  The  administrative  assistant  to  the  personnel  director  of  the  Tennessee  Valley  Authority  may  send  a 
$30  fbral  arrangement  to  the  personnel  director  s4io  is  in  the  hospital  re«  .vering  from  surgery.  The  personnel 
director  may  accept  the  gift. 

Example  2;  A  chemist  employed  by  the  Food  and  Drug  Administration  has  been  invited  to  the  wedding  of  the  lab 
director  who  is  his  official  superior.  Ho  may  give  the  lab  director  and  his  bride,  and  they  may  accept,  a  place 
setting  in  the  couple's  selected  china  pattern  purchased  for  $70. 

Exsmple  3:  Upon  the  occasion  of  the  supervisor's  retirement  from  Federal  service,  an  employee  of  the  Fish  and 
Wildlife  Service  may  give  her  supervisor  a  book  of  wildlife  photographs  which  she  purchased  for  $19.  The  retiring 
supervisor  may  accept  the  book. 

(e)  Voluntary  oontrfoutions.  An  employee  may  soHclt  voluntary  contributions  of  nominal  amounts  from  fellow 
ernpioyees  for  an  appropriate  gift  to  an  o^al  superior  and  an  employee  may  mSka  a  voluntary  contribution  of  a 
nominal  amount  to  an  appropriate  gift  to  an  officiat  superior: 
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(1)  On  a  special,  infrequent  occasion  as  described  in  paragraph  (b)  of  this  section;  or 

(2)  On  an  occasional  basis,  for  items  such  as  food  and  refreshments  to  be  shared  in  the  office  among 
several  employees. 

An  employee  may  accept  such  gifts  to  which  a  subordinate  or  other  employee  receiving  less  pay  than  himself  has 
contributed. 

Example  1 :  To  mark  the  occasion  of  his  retirement,  members  of  the  immediate  staff  of  the  Under  Secretary  of  the 
Army  would  like  to  give  him  a  party  and  provide  him  with  a  gift  certificate.  They  may  distribute  an  announcement 
of  the  party  and  include  a  nominal  amount  for  a  retirement  gift  in  the  fee  for  the  party. 

Example  2:  The  General  Counsel  of  the  National  Endowment  for  the  Arts  may  not  collect  contributions  for  a 
Christmas  gift  for  the  Chairman.  Christmas  occurs  annually  and  is  not  an  occasion  of  personal  significance. 

Example  3:  Subordinates  may  not  take  up  a  collection  for  a  gift  to  an  official  superior  on  the  occasion  of  the 
superior’s  swearing  in  or  promotion  to  a  higher  grade  position  within  the  supervisory  chain  of  that  organization. 
These  are  not  events  that  mark  the  termination  of  the  subordinate-official  superior  relationship,  nor  are  thsy  events 
of  personal  significance  within  the  meaning  of  Sec.  2635.304(b).  However,  subordinates  may  take  up  a  r;ollection 
and  employees  may  contribute  $3  each  to  buy  refreshments  to  be  consumed  by  everyone  in  the  immediate  office 
to  mark  either  such  occasion. 

Example  4;  Subordinates  may  each  contribute  a  nominal  amount  to  a  fund  to  give  a  gift  to  an  official  superior 
upon  the  occasion  of  that  superior’s  transfer  or  promotion  to  a  position  outside  the  organization. 

Example  5:  An  Assistant  Secretary  at  the  Department  of  the  Interior  is  getting  married.  His  secretary  has  decided 
that  a  microwave  oven  would  be  a  nice  gift  from  his  staff  and  has  informed  each  of  the  Assistant  Secretary’s 
subordinates  that  they  should  contribute  $5  for  the  gift.  Her  method  of  collection  is  improper.  Although  she  may 
recommend  a  $5  contribution,  the  recommendation  must  be  coupled  with  a  statement  that  the  employee  whose 
contribution  is  solicited  is  free  to  contribute  less  or  nothing  at  all. 

SUBPART  D:  CONFUCTING  FINANCIAL  INTERESTS 


Sec.  2635.401  Overview 

This  subpart  contains  two  provisions  relating  to  financial  interests.  One  is  a  disqualification  requirement  and  the 
other  is  a  prohibition  on  acquiring  or  continuing  to  hold  specific  financial  interests.  An  employee  may  acquire  or 
hold  any  financial  interest  not  prohibited  by  Sec.  2635.403.  Notwithstanding  that  his  acquisition  or  holding  of  a 
particular  interest  is  proper,  an  employee  is  prohibited  in  accordance  with  Sec.  2635.402  of  this  subpart  from 
participating  in  an  official  capacity  in  any  particular  matter  in  which,  to  his  knowledge,  he  or  any  person  whose 
interests  are  imputed  to  him  has  a  financial  interest,  if  the  particular  matter  will  have  a  direct  and  predictable  effect 
on  that  interest. 

Sec.  2635.402  Oisqualifylng  financial  Intareete 

(a)  Statutory  prohibition.  An  amployaa  la  prohMad  by  criminal  atatuta,  IS  U.S.C.  208(a),  from  participating 
paraonally  and  aubatantlally  In  an  official  capacity  In  any  particular  matter  In  which,  to  hla  knowledge,  he 
or  any  pereon  whoee  Intareete  are  kigtuted  to  him  under  thie  atatuta  hae  a  financial  Intereet,  If  the 
particular  matter  will  have  a  direct  and  predictable  effect  on  that  Intereet. 

Note:  Standards  applicable  when  seeking  non-Federal  employment  are  contained  in  subpart  F  of  this  part  and, 
if  followed,  will  ensure  that  an  employee  does  not  violate  18  U.S.C.  208(a)  or  this  section  when  he  is  negotiating 
for  or  has  an  arrangement  conoernirig  future  employment.  In  all  other  cases  where  the  employee’s  participation 
would  violate  18  U.S.C.  208(a),  an  employee  shall  disqualify  himself  from  participation  in  the  matter  in  accordance 
with  paragraph  (c)  of  this  section  or  obtain  a  waiver,  as  desertoed  in  paragraph  (d)  of  this  section. 

(b)  Definitions.  For  purposes  of  this  section,  the  following  definitions  shall  apply; 

(1)  Direct  and  predictable  effect. 

(i)  A  particular  matter  will  have  a  direct  effect  on  a  financial  interest  if  there  is  a  dose  causal 
link  between  any  decision  or  action  to  be  taken  in  the  matter  and  any  expected  effect  of  the  matter  on  the  finandal 
interest.  An  effect  may  be  direct  even  though  it  does  not  occur  immediately.  A  particular  matter  will  not  have  a 
direct  eftect  on  a  financial  interest,  however,  if  the  chain  of  causation  is  attenuated  or  is  contingent  upon  the 
cocurrenoe  of  events  that  are  speculative  or  that  are  independent  of,  and  unrelated  to,  the  matter.  A  particular 
matter  that  has  an  effect  on  a  financial  Interest  only  as  a  consequence  of  its  effects  on  the  general  economy  does 
not  have  a  direct  effect  within  the  meaning  of  tNs  subpart. 
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(ii)  A  particular  matter  will  have  a  predictable  effect  if  there  is  a  real,  as  opposed  to  a  speculative 
possibility  that  the  marter  will  affect  the  financial  interest.  It  is  not  necessary,  however,  that  the  magnitude  of  the 
gain  or  loss  be  known,  and  the  dollar  amount  of  the  gain  or  loss  Is  immaterial. 

Note;  If  a  particular  matter  Involves  a  specific  party  or  parties,  generally  the  matter  will  at  most  only  have  a  direct 
and  predictable  effect,  for  purposes  of  this  Siubpart,  on  a  financial  interest  of  the  employee  in  or  with  a  party,  such 
as  the  employee’s  Interest  by  virtue  of  owning  stock.  There  may,  however,  be  some  situations  in  which,  under  the 
above  standards,  a  particular  matter  will  have  a  direct  and  predictable  effect  on  an  employee's  financial  interests 
in  or  with  a  nonparty.  For  example,  if  a  party  is  a  corporation,  a  particular  matter  may  also  have  a  direct  and 
predictable  effect  on  an  employee’s  financial  interests  through  ownership  of  stock  in  an  affiliate,  parent,  or  subsidiary 
of  that  party.  Similariy,  the  disposition  of  a  protest  against  the  award  of  a  contract  to  a  particular  company  may 
also  have  a  direct  and  predictable  effect  on  an  employee’s  financial  interest  in  another  company  listed  as  a 
subcontractor  in  the  proposal  of  one  of  the  competing  offerors. 

Example  1:  An  employee  of  the  National  Library  of  Medicine  at  the  National  Institutes  of  Health  has  just  been 
asked  to  serve  on  the  technical  evaluation  panel  to  review  proposals  for  a  new  library  computer  search  system. 
DEF  Computer  Corporation,  a  closely  held  company  in  which  he  and  his  wife  own  a  majority  bf  the  stock,  has 
submitted  a  proposal.  Because  award  of  the  systems  contract  to  DEF  or  to  any  other  offeror  will  have  a  direct 
and  predictable  effect  on  both  his  and  his  wife’s  financial  interests,  the  employee  cannot  participate  on  the  technical 
evaluation  team  unless  his  disqualification  has  been  waived. 

Example  2:  Upon  assignment  to  the  technical  evaluation  panel,  the  employee  in  the  preceding  example  finds  that 
DEF  Computer  Corporation  has  not  submitted  a  proposal.  Rather,  LMN  Corp.,  with  which  DEF  competes  for 
private  sector  business,  is  one  of  the  six  offerors.  The  employee  is  not  disqualified  from  serving  on  the  technical 
evaluation  panel.  Any  effect  on  the  employee’s  financial  interests  as  a  resuH  of  the  agency’s  decision  to  award  or 
not  award  the  systems  contract  to  LMN  would  be  at  most  indirect  and  speculative. 

(2)  Imputed  interests.  For  purposes  of  16  U.S.C.  208(a)  and  this  subpart,  the  financial  interests  of  the 
following  persons  will  serve  to  disqualify  an  employee  to  the  same  extent  as  if  they  were  the  employee’s  own 
interests; 


(i)  The  employee’s  spouse; 

(ii)  The  employee’s  minor  child; 

(iii)  The  employee’s  general  partner; 

(iv)  An  organization  or  entity  which  the  employee  serves  as  officer,  director,  trustee,  general 
partner  or  employee;  and 

(v)  A  person  with  whom  the  employee  is  negot  ating  for  or  has  an  arrangement  concerning 
prospective  employment.  (Employees  who  are  seeking  other  employment  should  refer  to  and  comply  with  the 
standards  in  subpart  F  of  this  part). 

Example  1 ;  An  employee  of  the  Department  of  Education  serves  without  compensation  on  the  board  of  directors 
of  Kinder  World,  Inc.,  a  nonprofit  corporation  that  engages  in  good  works.  Even  though  her  personal  financial 
interests  will  not  be  affected,  the  employee  must  disqualify  herself  from  participating  in  the  review  of  a  grant 
application  submitted  by  Kinder  World.  Award  or  denial  of  the  grant  will  affect  the  financial  interests  of  Kinder 
World  and  its  financial  interests  are  imputed  to  her  as  a  member  of  its  board  of  oirectors. 

Example  2;  The  spouse  of  an  employee  of  the  Food  and  Drug  Administration  has  obtained  a  position  with  a  well 
established  biomedical  research  company.  The  company  has  developed  an  artif/cial  limb  for  which  it  is  seeking 
FDA  approval  and  the  employee  would  ordinarily  be  asked  to  participate  in  the  FDA’s  review  and  approval  process. 
The  spouse  is  a  salaried  employee  of  the  company  and  has  no  direct  ownership  interest  in  the  company.  Not  does 
she  have  an  indirect  ownership  interest,  as  would  be  the  case,  tor  example,  if  she  were  participating  in  a  pension 
plan  that  held  stock  in  the  company.  Her  position  with  the  company  is  such  that  the  granting  or  withholding  of  FDA 
approval  will  not  have  a  direct  and  predictable  effect  on  her  salary  or  on  her  continued  employment  with  the 
company.  Since  the  FDA  approval  process  will  not  affect  his  spouse’s  financial  interests,  the  empbyee  is  not 
disqualified  under  Sec.  2635.402  from  participating  in  that  process.  Nevertheless,  the  financial  interests  of  the 
spouse’s  employer  may  be  disqualifying  under  the  impartiality  principle,  as  implemented  at  Sac.  2635.502. 

(3)  Particular  matter.  The  term  particular  matter  encompasses  only  matters  that  involve  deliberation, 
decision,  or  action  that  is  focused  upon  the  interests  of  specific  persons,  or  a  discrete  and  identifiable  class  of 
persons.  Such  a  matter  is  covered  by  this  subpart  even  H  it  does  not  involve  formal  parties  and  may  include 
governmental  action  such  as  legislation  or  policy-making  that  Is  narrowly  focused  on  the  interests  of  such  a  disaete 
and  identifiable  class  of  persons.  The  term  particular  matter,  however,  does  not  extend  to  the  consideration  or 
adoption  of  broad  policy  options  that  are  directed  to  the  interests  of  a  largs  and  diverse  group  of  persons.  The 
particular  matters  covered  by  this  subpart  include  a  judicial  or  other  proceeding,  application,  request  for  a  ruling  or 
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Other  determination,  contract,  claim,  controversy,  charge,  accusation  or  arrest. 

Example  1;  The  Internal  Revenue  Service's  amendment  of  its  regulations  to  change  the  manner  in  which 
depreciation  is  calculated  is  not  a  particular  matter,  nor  is  the  Social  Security  Administration's  consideration  of 
changes  to  its  appeal  procedures  for  disability  claimants. 

Example  2:  Consideration  by  the  Interstate  Commerce  Commission  of  regulations  establishing  safety  standards 
for  tricks  on  interstate  highways  involves  a  particular  matter. 

(4)  Personal  and  substantial.  To  participate  personally  means  to  participate  directly.  It  includes  the 
direct  and  active  supervision  of  the  participation  of  a  subordinate  in  the  matter.  To  participate  substantially  means 
that  the  employee's  involvement  is  of  significance  to  the  matter.  Participation  may  be  substantial  even  though  it 
is  not  determinative  of  the  outcome  of  a  particular  matter.  However,  it  requires  more  than  official  responsibility, 
knowledge,  perfunctory  involvement,  or  involvement  on  an  administrative  or  peripheral  issue.  A  finding  of 
substantiality  should  be  based  not  only  on  the  effort  devoted  to  a  matter,  but  also  on  the  importance  of  the  effort. 
While  a  senes  of  peripheral  involvements  may  be  insubstantial,  the  single  act  of  approving  or  participating  in  a 
critical  step  rr.ay  be  substantial.  Personal  and  substantial  participation  may  occur  when,  for  example,  an  employee 
participates  through  decision,  approval,  disapproval,  recommendation,  investigation  or  the  rendering  of  advice  in  a 
particular  matter. 

(c)  Disqualification.  Unless  the  employee  is  authorized  to  participate  in  the  particular  matter  by  virtue  of  a  waiver 
described  in  paragraph  (d)  of  this  section  or  because  the  interest  has  been  divested  in  accordance  with  paragraph 
(e)  of  this  section,  an  employee  shall  disqualify  himself  from  participating  in  a  particular  matter  in  which,  to  his 
knowledge,  he  or  a  person  whose  interests  are  imputed  to  him  has  a  financial  interest,  if  the  particular  matter  will 
have  a  direct  and  predictable  effect  on  that  interest.  Disqualification  is  accomplished  by  not  participating  in  the 
particular  matter. 

(1)  Notification.  An  employee  who  becomes  aware  of  the  need  to  disqualify  himself  from  participation  in 
a  particular  matter  to  which  he  has  been  assigned  should  notify  the  person  responsible  for  his  assignment.  An 
employee  who  is  responsible  for  his  own  assignment  should  take  whatevei  steps  are  necessary  to  ensure  that  he 
does  not  pertisipate  in  the  matter  from  which  he  is  disqualified.  Appropriate  oral  or  written  notification  of  the 
employee's  disqualification  may  be  made  to  coworkers  by  the  employee  or  a  supervisor  to  ensure  that  the 
employee  is  not  involved  in  a  matter  from  which  he  is  disqualified. 

(2)  Documentation.  An  employee  need  not  file  a  written  disqualification  statement  unless  he  is  required 
by  part  2634  of  this  chapter  to  file  written  evidence  of  compliance  with  an  ethics  agreement  with  the  Office  of 
Government  Ethics  or  is  asked  by  an  agency  ethics  offidai  or  the  person  responsible  for  his  assignment  to  file  a 
written  disqualification  statement.  However,  an  employee  may  elect  to  create  a  record  of  his  actions  by  providing 
written  notice  to  a  supervisor  or  other  appropriate  official. 

Example  1 ;  An  Assistant  Secretary  of  the  Department  of  the  Interior  owns  recreational  property  that  borders  on 
land  which  is  being  considered  for  annexation  to  a  national  park.  Annexation  would  directly  and  predictably 
increase  tfie  value  of  her  vacation  property  and,  thus,  she  is  disqualified  from  participating  in  any  way  in  the 
Department's  deliberations  or  decisions  regarding  the  annexation.  Because  she  is  responsible  for  determining  which 
matters  she  will  work  on,  she  may  accomplish  her  disqualificaiion  merely  by  ensuring  that  she  does  not  participate 
in  the  matter.  Because  of  the  level  of  her  position,  however,  the  Assistant  Seaetary  might  be  wise  to  establish 
a  record  that  she  has  acted  properly  by  providing  a  written  disqualification  statement  to  an  official  superior  and  by 
providing  written  notification  of  the  disqualification  to  subordinates  to  ensure  that  they  do  not  raise  or  discuss  with 
her  any  issues  related  to  the  annexation. 

(d)  Waiver  of  disqualification.  An  employee  who  would  otherwise  be  disqualified  by  18  Li.S.C.  20S(a)  may  be 
permitted  to  participate  in  a  particular  matter  where  the  otherwise  disqualifying  financial  interest  is  the  subject  of  a 
regula'ory  or  individual  waiver  described  in  this  paragraph,  or  results  from  certain  Indian  birthrights  as  described  in 
18  U.S.C.  208(b)(4). 

(1)  Regulatory  waivers.  Under  18  U.S.C.  208(b)(2),  regulatory  waivers  of  general  applicability  may  be 
issued  by  the  Office  of  Government  Ethics  based  on  its  determination  that  particular  interests  are  too  remote  or  too 
inconsequential  to  affect  the  integrity  of  the  services  of  the  employees  to  whom  the  waivers  apply.  Pending 
issuance  of  superseding  regulatory  waivers  under  this  authority,  agen^  regulatory  waivers  issued  under  18  U.S.C. 
208(b)(2)  as  in  effect  prior  to  November  30,  1989  continue  to  apply- 

(2)  Individual  waivers.  An  individual  waiver  enabling  the  employee  to  participate  in  one  or  more  particular 
matters  may  be  Issued  under  18  U.S.C.  208(b)(1)  if,  in  advance  of  the  employee's  participation; 

(i)  The  employee; 

(A)  Advises  the  Government  official  responsible  for  the  employee's  appointment  (or  (Mher 
Government  official  to  whom  authority  to  issue  such  a  waiver  for  the  employee  has  been  delegated)  about  the 
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nature  and  circumstances  of  the  particular  matter  or  matters;  and 

(B)  Makes  full  disclosure  to  such  official  of  the  nature  and  extent  of  the  disqualifying 

financial  interest;  and 

(ii)  Such  official  determines,  in  writing,  that  the  employee’s  financial  interest  in  the  particular  matter 
or  matters  is  not  so  substantial  as  to  be  deemed  likely  to  affect  the  integrity  of  the  services  which  the  Government 
may  expect  from  such  employee. 

(3)  Federas  advisory  committee  member  waivers.  An  individual  waiver  may  be  issued  under 
18  U.S.C.  208(b)(3)  to  a  special  Government  employee  serving  on,  or  under  consideration  for  appointment  to,  an 
advisory  committee  ’vithin  the  meaning  of  the  Federal  Advisory  Committee  Act  if  the  Government  official  responsible 
for  the  emptoyee’s  appointment  (or  other  Government  official  to  whom  authority  to  issue  such  a  waiver  for  the 
employee  has  beer  delegated); 

(i)  Reviews  the  financial  disclosure  report  filed  by  the  special  Government  employee  pursuant  to 
the  Ethics  in  Government  Act  of  1978;  and 

(ii)  Certifies  in  writing  that  the  need  for  the  individual's  services  outweighs  the  potential  for  a 
conflict  of  interest  created  by  the  otherwise  disqualifying  financial  interest. 

(4)  Consultation  and  notification  regarding  waivers.  When  practicable,  an  official  is  required  to  consult 
formally  or  informally  with  the  Office  of  Government  Ethics  prior  to  granting  a  waiver  referred  to  in  paragraph  (d)(2) 
or  (3)  of  this  section.  A  copy  of  each  such  waiver  is  to  be  fonwarded  to  the  Director  of  the  Office  of  Government 
Ethics. 

(e)  Divestiture  of  a  disqualifying  financial  interest.  Upon  sale  or  other  divestiture  of  the  asset  or  other  interest  that 
causes  his  disqualification  from  participation  in  a  particular  matter,  18  U.S.C.  208(a)  and  paragraph  (c)  of  this 
section  will  no  longer  prohibit  the  employee's  participatton  in  the  matter. 

(1)  Voluntary  divestiture.  An  employee  who  would  otherwise  be  disqualified  from  participation  in  a 
particular  matter  may  voluntarily  sell  or  otherwise  divest  himself  of  the  interest  that  causes  the  disqualification. 

(2)  Directed  divestiture.  An  employee  may  be  required  to  sell  or  otherwise  divest  himself  of  the 
disqualifying  financial  interest  if  his  continued  holding  of  that  interest  is  prohibited  by  statute  or  by  agency 
supplemental  regulation  issued  in  accordance  with  Sec.  2635.403(a),  or  if  the  agency  determines  in  accordance 
with  Sec.  2635.403(b)  that  a  substantial  conflict  exists  between  the  financial  interest  and  the  employee’s  duties  or 
accomplishment  of  the  agencr/'s  mission. 

(3)  Eligibility  for  special  tax  treatment.  An  emptoyee  who  is  directed  to  divest  an  interest  may  be  eligible 
to  defer  the  tax  consequences  of  divestiture  under  subpart  J  of  part  2634  of  this  chapter.  An  employee  who 
divests  before  obtaining  a  certificate  of  divestiture  will  not  be  eligible  for  this  special  tax  treatment. 


(f)  Official  duties  that  give  rise  to  potential  conflicts.  Where  an  employee’s  official  duties  create  a  substantial 
likelihood  that  the  employee  may  be  assigned  to  a  particular  matter  from  which  he  is  disqualified,  the  emptoyee 
should  advise  his  supervisor  or  other  person  responsible  for  his  assignments  of  that  potential  so  that  conflicting 
assignments  can  be  avoided,  consistent  with  the  agency’s  needs. 

See.  2635.403  Prohibited  financial  Interests 

An  emptoyee  shall  not  acquire  or  hold  any  finandal  interest  that  he  is  prohibited  from  acquiring  or  holding  by 
statute,  by  agency  regulation  issued  in  accordance  with  paragraph  (a)  of  this  section  or  by  reason  of  an  agency 
determination  of  substantial  conflict  under  paragraph  (b)  of  this  section. 

Note:  There  is  no  statute  of  Government-wide  applicability  prohibiting  employees  from  holding  or  acquiring  any 
financial  interest.  Statutory  restrictions,  if  any,  are  contained  in  agency  statutes  which,  in  some  cases,  may  be 
implemented  by  agency  regulations  issued  independent  of  this  part. 

(a)  Agency  regulation  prohibiting  certain  financial  interests.  An  agency  may,  by  supplemental  agency  regulation, 
prohibit  or  restrict  the  acquisition  or  holding  of  a  financial  interest  or  a  class  of  financial  interests  by  agency 
employees,  or  any  category  of  agency  employees,  and  the  spouses  and  minor  children  of  those  employees,  based 
on  the  agency’s  determination  that  the  acquisition  or  holding  of  such  financial  interests  would  cause  a  reasonable 
person  to  question  the  impartiality  and  objectivity  with  which  agency  programs  are  administered.  Where  the  agency 
restricts  or  prohibits  the  holding  of  certain  financial  interests  by  its  emptoyeos’  spouses  or  minor  children,  any  such 
prohibition  or  restriction  shall  be  based  on  a  determination  that  there  is  a  direct  and  appropriate  nexus  between  the 
prohibition  or  restriction  as  applied  to  spouses  and  minor  children  and  the  efficiency  of  the  service. 
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Note:  Any  prohibition  on  acquiring  or  holding  a  specific  financial  interest  contained  in  an  agency  regulation, 
instruction  or  other  issuance  in  effect  prior  to  the  effective  date  of  this  part  shall,  for  employees  of  that  agency, 
constitute  a  prohibited  financial  interest  for  purposes  of  this  paragraph  for  one  year  after  the  effective  date  of  this 
part  or  until  issuance  of  an  agency  supplemental  regulation,  whichever  occurs  first. 

(b)  Agency  determination  of  substantial  conflict.  An  agency  may  prohibit  or  restrict  an  individual  employee  from 
acquiring  or  holding  a  financial  interest  or  a  class  of  financial  interests  based  upon  the  agency  designee’s 
determination  that  the  holding  of  such  interest  or  interests  will: 

(1)  Require  the  employee's  disqualification  from  matters  so  central  or  critical  to  the  performance  of  his 
official  duties  that  the  employee's  ability  to  perform  the  duties  of  his  position  would  be  nriaterially  impaired;  or 

(2)  Adversely  affect  the  efficient  accomplishment  of  the  agency's  mission  because  another  employee  cannot 
be  readily  assigned  to  perform  work  from  which  the  employee  would  be  disqualified  by  reason  of  the  financial 
interest. 

Example  1 :  An  Air  Force  employee  who  owns  stock  in  a  major  aircraft  engine  manufacturer  is  being  considered 
for  promotion  to  a  position  that  involves  responsibility  for  development  of  a  new  fighter  airplane.  If  the  agency 
determined  that  engineering  and  other  decisions  about  the  Air  Force’s  r^uirements  for  the  fighter  would  directly 
and  predictably  affect  his  financial  interests,  the  employee  could  not,  by  virtue  of  18  U.S.C.  208(a),  perform  these 
significant  duties  of  the  position  while  retaining  his  stock  in  the  company.  The  agency  can  require  the  employee 
to  sell  his  stock  as  a  condition  of  boing  selected  for  the  position  rather  than  allowing  him  to  disqualify  himself  in 
particulai  matters. 

(c)  Definition  of  financial  interest.  For  purposes  of  this  section: 

(1 )  Except  as  provided  in  paragraph  (c)(2)  of  this  section,  the  term  financial  interest  is  limited  to  financial 
interests  that  are  owned  by  the  employee  or  by  the  employee's  spouse  or  minor  children.  However,  the  term  is 
not  limited  to  only  those  financial  interests  that  would  be  disqualifying  under  18  U.S.C.  208(a)  and  Sac.  2635.402. 
The  term  includes  any  current  or  contingent  ownership,  equity,  or  security  interest  in  real  or  personal  property  or 
a  business  and  may  include  an  indebtedness  or  compensated  employment  relationship.  It  thus  includes,  for 
example,  interests  in  the  nature  of  stocks,  bonds,  partnership  interests,  fee  and  leasehold  interests,  mineral  and 
other  property  rights,  deeds  of  trust,  and  liens,  and  extends  to  any  right  to  purchase  or  acquire  any  such  interest, 
such  as  a  stock  option  or  commodity  future.  It  does  not  include  a  future  interest  created  by  someone  other  than 
the  employee,  his  spouse,  or  dependent  child  or  any  f^t  as  a  beneficiary  of  an  estate  that  has  not  been  settled. 


Example  1 :  A  regulatory  agency  has  concluded  that  ownership  by  its  employees  of  stock  in  entities  regulated  by 
the  agency  would  significantly  diminish  public  confidence  in  the  agency's  performance  of  its  regulatory  functions  and 
thereby  interfere  with  the  accomplishment  of  its  mission.  In  its  supplemental  agency  regulations,  the  agency  may 
prohibit  its  employees  from  acquiring  or  continuing  to  hold  stock  in  regulated  entities. 

Example  2:  An  agency  that  insures  bank  deposits  may.  by  supplemental  agency  regulation,  prohibit  its  employees 
who  are  bank  examiners  from  obtaining  loans  from  banks  they  examine.  Examination  of  a  member  bank  could 
have  no  effect  on  an  employee's  fixed  obligation  to  repay  a  loan  from  that  bank  and,  thus,  would  not  affect  an 
employee's  financial  interests  so  as  to  require  disqualification  under  Sec.  2635.402.  Nevertheless,  a  loan  from  a 
member  bank  is  a  discrate  financial  interest  within  the  meaning  of  Sec.  2635.403(c)  that  may,  when  appropriate, 
be  prohibited  by  supplemental  agency  regulation. 

(2)  The  term  financial  interest  includes  senrice,  with  or  without  compensation,  as  an  officer,  director, 
trustee,  general  partner  or  employee  of  any  person,  including  a  nonprofit  entity,  whose  financial  interests  are 
imputed  to  the  employee  under  Sec.  2635.402(b)(2)(iii)  or  (iv). 

Example  1 :  The  Foundation  for  the  Preservation  of  Wild  Horses  maintains  herds  of  horses  that  graze  on  public 
and  private  lands.  Because  its  costs  are  affected  by  Federal  policies  regarding  grazing  permits,  the  Foundation 
routinely  comments  on  all  proposed  rules  governing  use  of  Federal  grasslands  issued  by  the  Bureau  of  Land 
Management.  BLM  may  require  an  employee  to  resign  his  uncompensated  position  as  Vice  President  of  the 
Foundation  as  a  condition  of  his  promotion  to  a  policy-level  position  within  the  Bureau  rather  than  allowing  him  to 
rely  on  disqualification  in  particular  cases. 

(d)  Reasonable  period  to  divest  or  terminate.  Whenever  an  agency  directs  divestiture  of  a  financial  interest  under 
paragraph  (a)  or  (b)  of  this  section,  the  employee  shall  be  given  a  reasonable  period  of  time,  considering  the  nature 
of  his  (Articular  duties  and  the  nature  and  marketability  of  the  interest,  within  which  to  comply  with  the  agency's 
direction.  Except  in  cases  of  unusual  hardship,  as  determined  by  the  agency  ,  <s  reasonable  period  shall  not  exc^ 
90  days  from  the  date  divestiture  is  first  directed.  However,  as  long  as  the  employee  continues  to  hold  the  financial 
interest,  he  remains  subject  to  any  restrictions  imposed  by  this  subpart. 

(e)  Eligibility  for  special  tax  treatment.  An  employee  required  to  sell  or  othenwise  divest  a  financial  interest  may  be 
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eligible  to  defer  the  tax  consequences  of  divestiture  under  subpart  J  of  part  2634  of  this  chapter. 

SUBPART  E:  IMPARTiAUTY  IN  PERFORMING  OFFICIAL  DUTIES 
Sec.  2635.501  Overview 

(a)  This  subpart  contains  two  provisions  intended  to  ensure  that  an  employee  takes  appropriate  steps  to  avoid  an 
appearance  of  loss  of  impartiality  in  the  performance  of  his  official  duties.  Under  Sec.  2635.502,  unless  he  receives 
prior  authorization,  an  employee  should  not  participate  in  a  particular  matter  involving  specific  parties  which  he 
knows  is  likely  to  affect  the  financial  interests  of  a  member  of  his  household,  or  in  which  he  knows  a  person  with 
whom  he  has  a  covered  relationship  is  or  represents  a  party,  if  he  determines  that  a  reasonable  person  with 
knowledge  of  the  relevant  facts  would  question  his  impartiality  in  the  matter.  An  employee  who  is  concerned  that 
other  circumstances  would  raise  a  question  regarding  his  impartiality  should  use  the  process  described  in  Sec. 
2635.502  to  determine  whether  he  should  or  should  not  participate  in  a  particular  matter. 

(b)  Under  Sec.  2635.503,  an  employee  who  has  received  an  extraordinary  severance  or  other  payment  from  a 
former  employer  prior  to  entering  Government  service  is  subject,  in  the  absence  of  a  waiver,  to  a  two-year  period 
of  disqualification  from  participation  in  particular  matters  in  which  that  former  employer  is  or  represents  a  party. 

Note:  Questions  regarding  impartiality  necessarily  arise  when  an  employee’s  official  duties  impact  upon  the 
employee's  own  financial  interests  or  those  of  certain  other  persons,  such  as  the  employee's  spouse  or  minor 
child.  An  employee  is  prohibited  by  criminal  statute,  18  U.S.C.  208(a),  from  participating  personally  and 
substantially  in  an  official  capacity  in  any  particular  matter  in  which,  to  his  knowledge,  he,  his  spouse,  general 
partner  or  minor  child  has  a  financial  interest,  if  the  particular  matter  will  have  a  direct  and  predictable  effect  on  that 
interest.  The  statutory  prohibition  also  extends  to  an  employee’s  participation  in  a  particular  matter  in  which,  to  his 
knowledge,  an  organization  in  which  the  employee  is  serving  as  officer,  director,  trustee,  general  partner  or 
employee,  or  with  whom  he  is  negotiating  or  has  an  arrangement  concerning  prospective  employment  has  a 
financial  interest.  Where  the  employee's  participation  in  a  particular  matter  would  affect  any  one  of  these  financial 
interests,  the  standards  set  forth  in  subparts  D  or  F  of  this  part  apply  and  only  a  statutory  waiver,  as  described 
respectively  in  Sec.  2635.402(d)  and  2635.605(a),  will  enable  the  employee  to  participate  in  that  matter.  The 
authorization  procedures  in  Sec.  2635.502(d)  may  not  be  used  to  authorize  an  employee’s  participation  in  any  such 
matter.  Where  the  employee  complies  with  all  terms  of  the  waiver,  the  granting  of  a  statutory  waiver  will  be 
deemed  to  constitute  a  determination  that  the  interest  of  thb  Government  in  the  employee’s  participation  outweighs 
the  concern  that  a  reasonable  parson  may  question  the  integrity  of  agency  programs  and  operations. 

See.  2635.502  Personal  and  business  relationships 

(a)  Considaratlon  of  appearances  by  the  amptoyaa.  Whara  an  amployaa  knows  that  a  particular  matter 
Involving  specific  parties  Is  likely  to  have  a  direct  and  predictable  affect  on  the  financial  Interest  of  a 
member  of  his  household,  or  knows  that  a  person  with  whom  he  has  a  covered  relationship  Is  or 
rapresenta  a  party  tc  such  matter,  and  where  the  employee  determines  that  the  circumstances  would  cause 
a  reasonable  person  with  knowledge  of  the  relevant  facta  to  question  hla  Impartiality  In  the  matter,  the 
employee  should  not  participate  In  the  matter  unless  he  has  Informed  the  agency  designee  of  the 
appearance  problem  and  received  authorization  from  the  agency  designee  In  accordance  with  paragraph 
(d)  of  this  section. 

(1 )  In  considering  whether  a  relationship  would  cause  a  reasonable  person  to  question  his  impartiality,  an 
employee  may  seek  the  assistance  of  his  supervisor,  an  agency  ethics  official  or  the  agency  designee. 

(2)  An  employee  who  is  concerned  that  circumstances  other  than  those  specifically  described  in  this 
section  would  raise  a  question  regarding  his  impartiality  should  use  the  process  described  in  this  section  to 
determine  whether  he  should  or  should  not  participate  in  a  particular  matter. 

(b)  Definitions.  For  purposes  of  this  section; 

(t)  An  employee  has  a  covered  relationship  with: 

(I)  A  person,  other  than  a  prospective  employer  described  in  Sec.  2635.603(c),  with  whom  the 
employee  has  or  seeks  a  business,  contractual  or  other  financial  relationship  that  involves  other  than  a  routine 
consumer  transaction; 

Note:  An  employee  who  is  seeking  employment  within  the  meaning  of  Sec.  2635.603  shall  comply  with  subpart 
F  of  this  part  rather  than  with  this  section. 

(ii)  A  person  who  is  a  member  of  the  employee’s  household,  or  who  is  a  relative  with  whom  the 
empbyee  has  a  close  personal  relationship; 

(iii)  A  person  for  whom  the  employee’s  spouse,  parent  or  dependent  child  is,  to  the  employee's 
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knowle(lg0,  serving  or  seeking  to  serve  as  an  officer,  director,  trustee,  generai  partner,  agent,  attorney,  consultant, 
contracibi'  or  employee; 

(iv)  Any  person  for  whom  the  employee  has,  within  the  last  year,  served  as  officer,  director, 
trustee,  general  partner,  agent,  attorney,  consultant,  contractor  or  employee;  or 

(v)  An  organization,  other  than  a  politicai  party  described  in  26  U.S.C.  527(e),  in  which  the 
employee  is  an  active  partbipant.  Participation  is  active  if,  for  example,  it  involves  service  as  an  official  of  the 
organization  or  in  a  c^abity  similar  to  that  of  a  committee  or  subrommittee  chairperson  or  spokesperson,  or 
participation  in  directing  the  activities  of  the  organization.  In  other  cases,  significant  time  devoted  to  promoting 
specific  programs  of  the  organization,  including  coordination  of  fundraising  efforts,  is  an  indication  of  active 
participation.  Payment  of  dues  or  the  donation  or  solicitation  of  financial  support  does  not,  in  itself,  constitute 
active  participation. 

Note;  Nothing  in  this  section  shall  be  construed  to  suggest  that  an  employee  should  not  participate  in  a  matter 
because  of  his  political,  religious  or  moral  views. 

(2)  Direct  and  predictable  effect  has  the  meaning  set  forth  in  Sac.  2635.402(b)(1). 

(3)  Particular  matter  involving  specific  parties  has  the  meaning  set  forth  in  Sec.  2637.102(a)(7)  of  this 

chapter. 

Example  1:  An  employee  of  the  General  Sen/ices  Administration  has  made  an  offer  to  purchase  a  restaurant 
owned  by  a  local  developer.  The  developer  has  submitted  an  offer  in  response  to  a  GSA  solicitation  for  lease  of 
office  space.  Under  the  circumstances,  she  would  be  correct  in  concluding  that  a  reasonable  person  would  be 
likely  to  question  her  impartiality  if  she  were  to  participate  in  evaluating  that  developer’s  or  its  competitor’s  lease 
profusal. 

Example  2;  An  employee  of  the  Department  of  Labor  is  providing  technical  assistance  in  drafting  occupational 
safety  and  health  legislation  that  will  affect  all  employers  of  five  or  more  persons.  His  wife  is  employed  as  an 
administrative  assistant  by  a  large  corporation  that  will  incur  additional  costs  if  the  proposed  legislation  is  enacted. 
Because  the  legislation  is  not  a  particular  matter  involving  specific  parties,  the  employee  may  continue  to  work  on 
the  legislation  and  need  not  be  concerned  that  his  wife's  employment  with  an  affected  corporation  would  raise  a 
question  concerning  his  impartiality. 

Example  3;  An  employee  of  the  Defense  Logistics  Agency  who  has  responsibilities  for  testing  avionics  being 
produced  by  an  Air  Force  contractor  has  just  learned  that  his  sister-in-law  has  accepted  employment  as  an  engineer 
with  the  contractor’s  parent  corporation.  Where  the  parent  corporation  is  a  conglomerate,  the  employee  could 
reasonably  conclude  that,  under  the  circumstances,  a  reasonable  person  would  not  be  likely  to  question  his 
impartiality  if  he  were  to  continue  to  perform  his  test  and  evaluation  responsibilities. 

Example  4;  An  engineer  has  just  resigned  from  her  position  as  vice  president  of  an  electronics  company  in  order 
to  accept  emptoyment  with  the  Federal  Aviation  Administration  in  a  position  involving  procurement  responsibilities. 
Although  the  employee  did  not  receive  an  extraordinary  payment  in  connection  with  her  resignation  and  has  severed 
all  financial  ties  with  the  firm,  under  the  circumstances  she  would  be  correct  in  concluding  that  her  former  service 
as  an  officer  of  the  company  would  be  likely  to  cause  a  reasonable  person  to  question  her  impartiality  if  she  were 
to  participate  in  the  administration  of  a  DOT  contract  for  which  the  firm  is  a  first-tier  subcontractor. 

Example  5;  An  employee  of  the  Internal  Revenue  Service  is  a  member  of  a  private  organization  whose  purpose 
is  to  restore  a  Victorian-era  railroad  station  and  she  chairs  its  annual  fundraising  drive.  Under  the  circumstances, 
the  employee  would  be  correct  in  concluding  that  her  active  membership  in  the  organization  would  be  likely  to 
cause  a  reasonable  person  to  question  her  impartiality  if  she  were  to  participate  in  an  IRS  determination  regarding 
the  tax-exempt  status  of  the  organization. 

(c)  Determination  by  agency  designee.  Where  he  has  information  concerning  a  potential  appearance  problem 
arising  from  the  financial  interest  of  a  member  of  the  employee’s  household  in  a  particular  matter  involving  specific 
parties,  or  from  the  roie  in  such  matter  of  a  person  with  whom  the  employee  has  a  covered  relationship,  the  agency 
designee  may  make  an  independent  determination  as  to  whether  a  reasonable  person  with  knowledge  of  the 
relevant  facts  would  be  likely  to  question  the  employee’s  impartiality  in  the  matter.  Ordinarily,  the  agency 
designee’s  determination  wiii  be  initiated  by  information  provided  by  the  employee  pursuant  to  paragraph  (a)  of  this 
section.  However,  at  any  time,  including  after  the  employee  has  disqualified  himself  from  participation  in  a  matter 
pursuant  to  paragraph  (e)  of  this  section,  the  agency  designee  may  make  this  determination  on  his  own  initiative 
or  when  requested  by  the  employee’s  supervisor  or  any  other  person  responsibie  for  the  employee’s  assignment. 


(1 )  If  the  agency  designee  determines  that  the  employee's  impartiality  is  likeiy  to  be  questioned,  he  shall 
then  determine,  in  accordance  with  paragraph  (d)  of  this  section,  whether  the  employee  should  be  authorized  to 
participate  in  the  matter.  Where  the  agency  designee  determines  that  the  employee’s  participation  should  not  be 
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authorized,  the  employee  will  be  disqualified  from  participation  in  the  matter  in  accordance  with  paragraph  (e)  of 
this  section. 

(2)  If  the  agency  designee  determines  that  the  employee’s  impartiality  is  not  likely  to  be  questioned,  he 
may  advise  the  employee,  including  an  employee  who  has  reached  a  contrary  conclusion  under  paragraph  (a)  of 
this  sectton,  that  the  employee’s  participation  in  the  matter  would  be  proper. 

(d)  Authorization  by  agency  designee.  Where  an  employee’s  participation  in  a  particular  matter  involving  specific 
parties  would  not  violate  18  U.S.C.  208(a),  but  would  raise  a  question  in  the  mind  of  a  reasonable  person  about 
his  impartiality,  the  agency  designee  may  authorize  the  employee  to  participate  in  the  matter  based  on  a 
determination,  made  in  light  of  all  relevant  circumstances,  that  the  interest  of  the  Government  in  the  employee’s 
participation  outweighs  the  concern  that  a  reasonable  person  may  question  the  integrity  of  the  agency’s  programs 
and  operations.  Factors  which  may  be  taken  into  consideration  include; 

(1 )  The  nature  of  the  relationship  involved; 

(2)  The  effect  that  resolution  of  the  matter  would  have  upon  the  financial  interests  of  the  person  involved 
in  the  relationship; 

(3)  The  nature  and  importance  of  the  employee’s  role  in  the  matter,  including  the  extent  to  which  the 
employee  is  called  upon  to  exercise  discretion  in  the  matter; 

(4)  The  sensitivity  of  the  matter; 

(5)  The  difficulty  of  reassigning  the  matter  to  another  employee;  and 

(6)  Adjustments  that  may  be  made  in  the  employee’s  duties  that  would  reduce  or  eliminate  the  likelihood 
that  a  reasonable  person  would  question  the  employee’s  impartiality. 

Authorization  by  the  agency  designee  shall  be  documented  in  writing  at  the  agency  designee’s  discretion  or  when 
requested  by  the  employee.  An  employee  who  has  been  authorized  to  participate  in  a  particular  matter  involving 
specific  parties  may  not  thereafter  disqualify  himself  from  participation  in  the  matter  on  the  basis  of  an  appearance 
problem  involving  the  same  circumstances  that  have  been  considered  by  the  agency  designee. 

Example  1:  The  Deputy  Director  of  Personnel  for  the  Department  of  the  Treasury  and  an  attorney  with  the 
Department’s  Office  of  General  Counsel  are  general  partners  in  a  real  estate  partnership.  The  Deputy  Director 
advises  his  supervisor,  the  Director  of  Personnel,  of  the  relationship  upon  being  assigned  to  a  selection  panel  for 
a  position  for  which  his  partner  has  applied.  If  selected,  the  partner  would  receive  a  substantial  increase  in  salary. 
The  agency  designee  cannot  authorize  the  Deputy  Director  to  participate  on  the  panel  under  the  authority  of  this 
section  since  the  Deputy  Director  is  prohibited  by  criminal  statute,  18  U.S.C.  208(a),  from  participating  in  a 
particular  matter  affecting  the  financial  interest  of  a  person  who  is  his  general  partner.  See  Sec.  2635.402. 

Example  2:  A  new  employee  of  the  Securities  and  Exchange  Commission  is  assigned  to  an  investigation  of  insider 
trading  by  the  brokerage  house  where  she  had  recently  been  employed.  Because  of  the  sensitivity  of  the 
investigation,  the  agency  designee  may  be  unable  to  conclude  that  the  Government’s  interest  in  the  employee’s 
participation  in  the  investigation  outweighs  the  concern  that  a  reasonable  person  may  question  the  integrity  of  the 
investigation,  even  though  the  employee  has  severed  all  financial  ties  with  the  company.  Based  on  consideration 
of  all  relevant  circumstances,  the  agency  designee  might  determine,  however,  that  it  is  in  the  interest  of  the 
Government  for  the  employee  to  pass  on  a  routine  filing  by  the  particular  brokerage  house. 

Example  3;  An  Internal  Revenue  Service  employee  involved  in  a  long  and  complex  tax  audit  is  advised  by  her  son 
that  he  has  just  accepted  an  entry-level  management  position  with  a  corporation  whose  taxes  are  the  subject  of 
the  audit.  Because  the  audit  is  essentially  complete  and  because  the  employee  is  the  only  one  with  an  intimate 
knowiedge  of  the  case,  the  agency  designee  might  determine,  after  considering  all  relevant  circumstances,  that  it 
is  in  the  Government’s  interest  for  the  employee  to  complete  the  audit,  which  is  subject  to  additional  levels  of 
review. 

(e)  Disqualification.  Unless  the  employee  is  authorized  to  participate  in  the  matter  under  paragraph  (d)  of  this 
section,  an  employee  shall  not  participate  in  a  particular  matter  involving  specific  parties  when  he  or  the  agency 
designee  has  concluded,  in  accordance  with  paragraph  (a)  or  (c)  of  this  section,  that  the  financial  interest  of  a 
member  of  the  employee’s  household,  or  the  role  of  a  person  with  whom  he  has  a  covered  relationship,  is  likely 
to  raise  a  question  in  the  mind  of  a  reasonable  person  about  his  impartiality.  Disqualification  is  accomplished  by 
not  participating  in  the  matter. 

(1 )  Notification.  An  employee  who  becomes  aware  of  the  need  to  disqualify  himself  from  participatiori  in 
a  particular  matter  involving  specific  parties  to  which  he  has  been  assigned  should  notify  the  person  responsible 
for  his  assignment.  An  employee  who  is  responsible  for  his  own  assignment  should  take  whatever  steps  are 
necessary  to  ensure  that  he  does  not  participate  in  the  matter  from  which  he  is  disqualified.  Appropriate  oral  or 
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written  notification  of  the  employee's  disqualificatton  may  be  made  to  coworkers  by  the  employee  or  a  supenrisor 
to  ensure  that  the  employee  is  not  involved  in  a  particular  matter  involving  specific  parties  from  which  he  is 
disqualified. 

(2)  Documentation.  An  employee  need  not  file  a  written  disqualification  statement  unless  he  is  required 
by  part  2634  of  this  chapter  to  file  written  evidence  of  compliance  with  an  ethics  agreement  with  the  Office  of 
Government  Ethics  oi  is  specifically  asked  by  an  agency  ethics  official  or  the  person  responsible  for  his  assignment 
to  file  a  written  disqualification  statement.  However,  an  emptoyee  may  elect  to  create  a  record  of  his  acttons  by 
providing  written  notice  to  a  supervisor  or  other  appropriate  official. 

(f)  Relevant  considerations.  An  employee's  reputation  for  honesty  and  integrity  is  not  a  relevant  consideration  for 
purposes  of  any  determination  required  by  this  section. 

Sac.  2635.503  Extraordinary  paymertts  from  former  employers 

(a)  DIaquallfleatlon  nquinnwnt.  Exeapt  aa  provldad  In  paragraph  (e)  of  this  aaetton,  an  antployaa  ahall 
ba  dlaqualltlad  tor  two  yaara  from  participating  In  any  particular  matter  In  which  a  former  employer  la  a 
party  or  repreaenta  a  party  If  he  received  an  extraordinary  payment  from  that  person  prior  to  entering 
Government  service.  The  two-year  period  of  disqualification  begins  to  run  on  the  date  f/rif  the 
extraordinary  payment  la  received. 


Example  1:  Following  his  confirmation  hearings  and  one  month  before  his  scheduled  swearing  in,  a  nominee  to 
the  position  of  Assistant  Secretary  of  a  department  received  an  extraordinary  payment  from  his  employer.  For  one 
year  and  1 1  months  after  his  swearing  in,  the  Assistant  Secretary  may  not  participate  in  any  particular  matter  to 
which  his  former  employer  is  a  party. 

Example  2;  An  employee  received  an  extraordinary  payment  from  her  former  employer,  a  coal  mine  operator, 
prior  to  entering  on  duty  with  the  Department  of  the  Interior.  For  two  years  thereafter,  she  may  not  participate  in 
a  determination  regarding  her  former  employer's  obligation  to  reclaim  a  particular  mining  site,  because  her  former 
employer  is  a  party  to  the  matter.  However,  she  may  help  to  draft  reclamation  legislation  affecting  all  coal  mining 
operations  because  this  legislation  does  not  involve  any  parties. 

(b)  Definitions.  For  purposes  of  this  section,  the  following  definitions  shall  apply; 

(1)  Extraordinary  payment  means  any  item,  including  cash  or  an  investment  interest,  with  a  value  in 
excess  of  $10,000,  which  is  paid: 

(i)  On  the  basis  of  a  determination  made  after  it  became  known  to  the  former  employer  that  the 
individual  was  being  considered  for  or  had  accepted  a  Government  position;  and 

(ii)  Other  than  pursuant  to  the  former  employer's  established  compensation,  partnership,  or  benefits 
program.  A  oompensation,  partnership,  or  benefits  program  will  be  deemed  an  established  program  if  it  is 
contained  in  bylaws,  a  contract  or  other  written  form,  or  if  there  is  a  history  of  similar  payments  made  to  others  not 
entering  into  Federal  service. 

Example  1 :  The  vice  president  of  a  small  corporation  is  nominated  to  be  an  ambassador.  In  recognition  of  his 
service  to  the  corporation,  the  board  of  directors  votes  to  pay  him  $50,000  upon  his  confirmation  in  addition  to  the 
regular  severance  payment  provided  for  by  the  corporate  bylaws.  The  regular  severance  payment  is  not  an 
extraordinary  payment.  The  gratuitous  payment  of  $50,000  is  an  extraordinary  payment,  since  the  corporation  had 
not  made  similar  payments  to  other  departing  officers. 

(2)  Former  employer  includes  any  person  which  the  employee  served  as  an  officer,  director,  trustee, 
general  partner,  agent,  attorney,  consultant,  contractor  or  employee. 

(c)  Waiver  of  disqualification.  The  disqualification  requirement  of  this  section  may  ba  waived  based  on  a  finding 
that  the  amount  of  the  payment  was  not  so  substantial  as  to  cause  a  reasonable  parson  to  question  the  employee's 
ability  to  act  impartially  in  a  matter  in  which  the  former  empbyer  is  or  represents  a  party.  The  waiver  shall  be  in 
writing  and  may  be  given  only  by  the  head  of  the  agency  or,  where  the  recipient  of  the  payment  is  the  head  of  the 
agency,  by  the  President  or  his  designee.  Waiver  authority  may  ba  delegate  by  agency  heads  to  any  person  who 
has  been  delegated  authority  to  issue  individual  waivers  under  18  U.S.C.  208(b)  for  the  employee  who  is  the 
recipient  of  the  extraordina^  payment. 


20  -  25 


STANDARDS  OF  ETHICAu  CONDUCT  FOR  THE  EXECUTIVE  BRANCH,  5  CFR  2635 


SUBPART  P:  SEEKINCi  OTHER  EMPLOYMENT 


Sec.  2635.601  Ovarviaw 

This  subpart  contains  a  disqualification  requirement  thsit  applies  to  employees  when  seeking  employment  with 
persons  who  otherwise  would  be  affected  by  the  performance  or  nonperformance  of  the  employees’  official  duties. 
Specifically,  it  addresses  the  requirement  of  18  U.S.C.  206(a)  that  an  employee  disqualify  himself  from  participation 
in  any  particular  matter  that  will  have  a  direct  and  predicted)le  effect  on  the  financial  interests  of  a  Mrson  '>Nith 
whom  he  is  negotiating  or  has  any  arrangement  conoirnii^  prospective  employment.'  Beyond  this  statutory 
requirement,  it  also  addresses  the  issues  of  lack  of  impartiality  that  require  disqualification  from  particular  matters 
affecting  the  financial  interests  of  a  prospective  employer  when  an  employee's  actions  in  seeking  employment  fall 
short  of  actual  employment  negotiations. 

Sec.  2635.602  Applicability  and  related  considerations 

To  ensure  that  he  does  not  violate  18  U.S.C.  208(a)  or  the  principles  of  ethical  conduct  contained  in  Sec. 
2635.101(b),  an  employee  who  is  seeking  employment  or  who  has  an  arrangement  concerning  prospective 
employment  shall  comply  with  the  applicable  disqualification  requirements  of  Sec.  2635.604  and  2635.606  if  the 
empbyee's  official  duties  would  affect  the  financial  interests  of  a  prospective  employer  or  of  a  person  with  whom 
he  has  an  arrangement  concerning  prospective  employment.  Compliance  with  this  subpart  also  will  ensure  that  the 
employee  does  not  violate  subpart  D  or  E  of  this  part. 

Note;  An  employee  who  is  seeking  employment  with  a  person  whose  financial  interests  are  not  affected  by  the 
performance  or  nonperformance  of  his  official  duties  has  no  obligation  under  this  subpart.  An  employee  may, 
however,  be  subject  to  other  statutes  which  impose  restrictirns  on  employment  contacts  or  discussions,  such  as 
41  U.S.C.  423(b)(1),  applicable  to  procurement  officials,  and  10  U.S.C.  2397a,  applicable  to  certain  emptoyees  of 
the  Department  of  Defense. 

(a)  Related  employment  restrictions 

(1)  Outside  employment  while  a  Federal  employee.  An  employee  who  is  contemplating  outside 
employment  to  be  undertaken  concurrently  with  his  Federal  employment  must  abide  by  any  limitations  applicable 
to  his  outside  activities  under  subparts  G  and  H  of  this  part.  He  must  also  comply  with  any  disqualification 
requirement  that  may  be  applicable  under  subpart  D  or  E  of  this  part  as  a  result  of  his  outside  emptoyment 
activities. 


(2)  Post-employment  restrictions.  An  employee  who  is  contemplating  employment  to  be  undertaken 
following  the  termination  of  his  Federal  employment  should  consult  an  agency  ethics  official  to  obtain  advice 
regarding  any  post-employment  restrictions  that  may  be  applicable.  Regulations  implementing  the  Government¬ 
wide  post-employment  statute,  18  U.S.C.  207,  are  contained  in  parts  2637  and  2641  of  this  chapter.  Employees 
are  cautioned  that  they  may  be  subject  to  additional  statutory  restrictions  on  their  post-employment  activities,  such 
as  41  U.S.C.  423(f)  applicable  to  procurement  officials,  10  U.S.C.  2397b  applicable  to  certain  Department  of 
Defense  personnel  and  special  statutes  applicable  to  certain  retired  officers. 

(b)  Interview  trips  and  entertainment.  Where  a  prospective  employer  who  is  a  prohibited  source  as  defined  in 
Sec.  2635.203(d)  offers  to  reimburse  an  employee’s  travel  expenses,  or  provide  other  reasonable  amenities  incident 
to  employment  discussions,  the  employee  may  accept  such  amenities  in  accordance  with  Sec.  2635.204(e)(3). 

Sec.  2635.603  Definitions 

For  purposes  of  this  subpart: 

(a)  Employment  means  any  form  of  non-Federai  employment  or  business  relationship  involving  the  provision  of 
personal  services  by  the  employee,  whether  to  be  undertaken  at  the  same  time  as  or  subsequent  to  Federal 
employment.  It  includes  but  is  not  limited  to  personal  services  as  an  officer,  director,  employee,  agent,  attorney, 
consultant,  contractor,  general  partner  or  trustee. 

Example  1 ;  An  employee  of  the  Bureau  of  Indian  Affairs  who  has  announced  her  intention  to  retire  is  approached 
by  tribal  representatives  concerning  a  possible  consulting  contract  with  the  tribe.  The  independent  contractual 
relationship  the  tribe  wishes  to  negotiate  is  employment  for  purposes  of  this  subpart. 

Example  2:  An  employee  of  the  Department  of  Health  and  Human  Sen/ices  is  invited  to  a  meeting  with  officials 
of  a  nonprofit  corporation  to  discuss  the  possibility  of  his  sen/ing  as  a  member  of  the  corporation’s  board  of 
directors.  Senrice,  with  or  without  compensation,  as  a  member  of  the  board  of  directors  constitutes  employment 
for  purposes  of  this  subpart. 

(b)  An  employee  is  seeking  employment  once  he  has  begun  seeking  employment  within  the  meaning  of  paragraph 
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(b)(1)  of  this  section  and  until  he  is  no  longer  seeking  employment  within  the  meaning  of  paragraph  (b)(2)  of  this 
section. 


(1)  An  employee  has  begun  seeking  employment  if  he  has  directly  or  indirectly: 

(i)  Engaged  in  negotiations  for  employment  with  any  persor..  For  these  purposes,  as  for  18 
U.S.C.  208(a),  the  term  negotiations  means  discussbn  or  communication  with  another  person,  or  such  person's 
agent  or  intermediary,  mutually  conducted  with  a  view  toward  reaching  an  agreement  regarding  possible 
employment  with  that  person.  The  term  is  not  limited  to  discussions  of  specific  terms  and  conditions  of  employment 
in  a  specific  position; 

(ii)  Made  an  unsolicited  communication  to  any  person,  or  such  person's  agent  or  intermediary, 
regarding  possible  employment  with  that  person.  However,  the  employee  has  not  begun  seeking  employment  if  that 
communication  was: 


(A)  For  the  sole  purpose  of  requesting  a  job  application;  or 

(B)  For  the  purpose  of  submitting  a  resume  or  other  employment  proposal  to  a  person 
affected  by  the  performance  or  nonperformance  of  the  employee's  duties  only  as  part  of  an  industry  or  other 
discrete  class.  The  employee  will  be  considered  to  have  begun  seeking  employment  upon  receipt  of  any  response 
indicating  an  interest  in  employment  discussions;  or 

(iii)  Made  a  response  other  than  rejection  to  an  unsolicited  communication  from  any  person,  or 
such  person's  agent  or  intermediary,  regarding  possible  employment  with  that  person. 

(2)  An  employee  is  no  longer  seeking  employment  when: 

(i)  The  employee  or  the  prospective  employer  rejects  the  possibility  of  employment  and  all 
discussions  of  possible  employment  have  terminated;  or 

(ii)  Two  months  have  transpired  after  the  employee's  dispatch  of  an  unsolicited  resume  or 
employment  proposal,  provided  the  employee  has  received  no  indication  of  interest  in  employment  discussions 
from  the  prospective  employer. 

(3)  For  purposes  of  this  definition,  a  response  that  defers  discussions  until  the  foreseeable  future  does 
not  constitute  rejection  of  an  unsolicited  employment  overture,  proposal,  or  resume  nor  rejection  of  a  prospective 
employment  possibility. 

Example  1 :  An  employee  of  the  Health  Care  Financing  Administration  is  complimented  on  her  work  by  an  official 
of  a  State  Health  Department  who  asks  her  to  call  if  she  is  ever  interested  in  leaving  Federal  service.  The 
employee  explains  to  the  State  official  that  she  is  very  happy  with  her  job  at  HCFA  and  is  not  interested  in  another 
job.  She  thanks  him  for  his  compliment  regarding  her  work  and  adds  that  she'll  remember  his  interest  if  she  ever 
decides  to  leave  the  Government  The  employee  has  rejected  the  unsolicited  employment  overture  and  has  not 
begun  seeking  employment. 

Example  2:  The  employee  in  the  preceding  example  responds  by  stating  that  she  cannot  discuss  future 
employment  while  she  is  working  on  a  project  affecting  the  Slate's  health  care  funding  but  would  like  to  discuss 
employment  with  the  State  when  the  project  is  completed.  Because  the  employee  has  merely  deferred  employrrent 
discussions  until  the  foreseeable  future,  she  has  begun  seeking  employment  with  the  State  Health  Department. 

Example  3:  An  employee  of  the  Defense  Contract  Audit  Agency  is  auditing  the  overhead  accounts  of  an  Army 
contractor.  While  at  the  contractor's  headquarters,  the  head  of  the  contractor's  accountir  g  division  tells  the 
employee  that  his  division  is  thinking  about  hiring  another  accountant  and  asks  whether  the  employee  might  be 
interested  in  leaving  DCAA.  The  dCaa  employee  says  he  is  interested  in  knowing  what  kind  of  work  would  be 
Involved.  They  discuss  the  duties  of  the  position  the  accounting  division  would  like  to  fill  and  the  DCAA  employee's 
qualifications  for  the  position.  They  do  not  discuss  salary.  The  head  of  the  division  explains  that  he  has  not  yet 
received  authorization  to  fill  the  particular  position  and  will  get  back  to  the  employee  when  he  obtains  the  necessary 
approval  for  additional  staffing.  The  employee  and  the  contractor's  official  have  engaged  in  negotiations  regarding 
possible  employment.  The  employee  has  begun  seeking  employment  with  the  Army  contractor. 

Exatnple  4;  An  employee  of  the  Occupational  Safety  and  Health  Administration  helping  to  draft  safety  standards 
applicable  to  the  textile  industry  has  mailed  his  resume  to  25  textile  manufacturers.  He  has  not  begun  seeking 
employment  with  any  of  the  twenty-five.  If  he  receives  a  response  from  one  of  the  resume  recipients  indicating  an 
interest  in  employment  discussions,  the  employee  will  have  begun  seeking  employment  with  *he  respondent  at  that 
time. 

Example  5:  A  special  Government  employee  of  the  Federal  Deposit  Insurance  Corporation  is  serving  on  an 
advisory  committee  formed  for  the  purpose  of  reviewing  rules  applicable  to  all  member  banks.  She  mails  an 
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unsolicited  latter  to  a  member  bank  offering  her  services  as  a  contract  consultant.  She  has  not  begun  seeking 
employment  with  the  bank  until  she  receives  some  response  indicating  an  interest  in  discussing  her  employment 
proposal.  A  letter  merely  acknov/ledging  receipt  of  the  proposal  is  not  an  indication  of  interest  in  employment 
discussions. 

Example  6:  A  geologist  employed  by  the  U.S.  Geological  Survey  has  been  working  as  a  member  of  a  team 
preparing  the  Government's  case  in  an  action  brought  by  the  Government  against  six  oil  companies.  The  geologist 
sends  her  resume  to  an  oil  company  that  is  a  named  defendant  in  the  action.  The  geologist  has  begun  seeking 
employment  with  that  oil  company  and  will  be  seeking  employment  for  two  months  from  the  date  the  resume  was 
mailed.  However,  if  she  withdraws  her  application  or  is  notified  within  the  two-month  period  that  her  resume  has 
been  rejected,  she  will  no  longer  be  seeking  employment  with  the  oil  company  as  of  the  date  she  makes  such 
withdrawal  or  receives  such  notification. 

(c)  Prospective  employer  means  any  person  with  whom  the  employee  is  seeking  employment.  Where  contacts 
that  constitute  seeking  employment  are  made  by  or  with  an  agent  or  other  intermediary,  the  term  prospective 
employer  includes: 

(1)  A  person  who  uses  that  agent  or  other  intermediary  for  the  purpose  of  seeking  to  establish  an 
employment  relationship  with  the  employee  if  the  agent  identifies  the  prospective  employer  to  the  employee;  and 


(2)  A  person  contacted  by  the  employee's  agent  or  other  intermediary  for  the  purpose  of  seeking  to 
establish  an  employment  relationship  if  the  agent  identifies  the  prospective  employer  to  the  employee. 

Example  1:  An  employee  of  the  Federal  Aviatton  Administration  has  overall  responsibility  for  airport  safety 
inspections  in  a  three-state  area.  She  has  retained  an  employment  search  firm  to  help  her  find  another  job.  The 
search  firm  has  just  reported  to  the  FAA  employee  that  it  has  given  her  resume  to  and  had  promising  discussions 
with  two  airport  authorities  within  her  jurisdiction.  Even  though  the  employee  has  not  personally  had  employment 
discussions  with  either,  each  airport  authority  is  her  prospective  employer.  She  began  seeking  employment  with 
each  upon  learning  its  identity  and  that  it  has  been  given  her  resume. 

(d)  Direct  and  predictable  effect  and  particular  matter  have  the  respective  meanings  set  forth  in  Sec.  2635.402(b)(1) 
and  (3). 

Sec.  2635.604  Disqualification  while  aeaking  employment 

(a)  Obligation  to  diaqualify,  Unlaaa  tha  amployaa’a  participation  la  authorliad  In  aeeordanca  with  Sac. 
2635.605,  tha  amployaa  ahall  not  partlelpata  In  a  particular  matter  that,  to  hla  knowladga,  haa  a  direct  and 
predictable  affect  on  tha  financial  Intareata  of  a  proapactiva  employer  with  whom  ha  la  aaaking  amptoymant 
within  tha  meaning  of  Sac.  2635.603(b).  Disqualification  is  accomplished  by  not  participating  in  the  particular 
matter. 

(b)  Notification.  An  employee  who  becomes  aware  of  the  need  to  disqualify  himself  from  participation  in  a  particular 
matter  to  which  he  has  been  assigned  should  notify  the  person  responsible  for  his  assignment.  An  employee  who 
is  responsible  for  his  own  assignment  should  take  whatever  steps  are  necessary  to  ensure  that  he  does  not 
participate  in  the  matter  from  which  he  is  disqualified.  Appropriate  oral  or  written  notification  of  the  employee's 
disqualification  may  be  made  to  coworkers  by  the  employee  or  a  supervisor  to  ensure  that  the  employee  is  not 
involved  in  a  matter  from  which  he  is  disqualified. 

(c)  Documentation.  An  employee  need  not  file  a  written  disqualification  statement  unless  he  is  required  by  part 
2634  of  this  chapter  to  file  written  evidence  of  compliance  with  an  ethics  agreement  with  the  Office  of  Government 
Ethics  or  is  specifically  asked  by  an  agency  ethics  officiai  or  the  person  responsible  for  his  assignment  to  file  a 
written  disqualification  statement.  However,  an  employes  may  elect  to  create  a  record  of  his  actions  by  providing 
written  notice  to  a  supervisor  or  other  appropriate  official. 

Example  1;  An  employee  of  the  Department  of  Veterans  Affairs  is  participating  in  the  audit  of  a  contract  for 
laboratory  support  services.  Before  sending  his  resume  to  a  iab  which  is  a  subcontractor  under  the  VA  contract, 
the  employee  should  disqualify  himself  from  participation  in  the  audit.  Since  he  cannot  withdraw  from  participation 
in  the  contract  audit  without  the  approval  of  his  supervisor,  he  should  disclose  his  intentions  to  his  supervisor  in 
order  that  appropriate  adjustments  in  his  work  assignments  can  be  made. 

Example  2;  An  employee  of  the  Food  and  Drug  Administration  is  contacted  in  writing  by  a  pharmaceutical  company 
concerning  possible  employment  with  the  company.  The  employee  is  involved  in  testing  a  drug  for  which  the 
company  is  seeking  FDA  approval.  Before  making  a  response  that  is  not  a  rejection,  the  employee  should 
disqualify  himself  from  further  participation  in  the  testing.  Where  he  has  authority  to  ask  his  colleague  to  assume 
his  testing  responsibilities,  he  may  accomplish  his  disqualification  by  transferring  the  work  to  that  ooworker. 
However,  to  ensure  that  his  colleague  and  others  with  v/hom  he  had  been  working  on  the  recommendations  do  not 
seek  his  advice  regarding  testing  or  otherwise  involve  him  in  the  matter,  it  may  be  necessary  for  him  to  advise 
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those  individuals  of  his  disqualification. 

Example  3;  The  General  Counsel  of  a  regulatory  agency  wishes  to  engage  in  discussions  regarding  possible 
employment  as  corporate  counsel  of  a  regulated  entity.  Matters  directly  affecting  the  financial  interests  of  the 
regulated  entity  are  pending  within  the  Office  of  General  Counsel,  but  the  General  Counsel  will  not  be  called  upon 
to  act  in  any  such  matter  because  signature  authority  for  that  particular  class  of  matters  has  been  delegated  to  an 
Assistant  General  Counsel.  Because  the  General  Counsel  is  responsible  for  assigning  work  within  the  Office  of 
General  Counsel,  he  can  in  fact  accomplish  his  disqualification  by  simply  avoiding  any  involvement  in  matters 
affecting  the  regulated  entify.  However,  because  it  is  likely  to  be  assumed  by  others  that  the  General  Counsel  is 
involved  in  all  matters  within  the  cognizance  of  the  Office  of  General  Counsel,  he  would  be  wise  to  file  a  written 
disqualification  statement  with  the  Commissioners  of  the  regulatory  agency  and  provide  his  subordinates  with  written 
notification  of  his  disqualification,  or  he  may  be  specifically  asked  by  an  agency  ethics  official  or  the  Commissioners 
to  file  a  written  disqualification  statement. 

Example  4:  A  scientist  is  employed  by  the  National  Science  Foundation  as  a  special  Government  employee  to 
serve  on  a  panel  that  reviews  grant  applications  to  fund  research  relating  to  deterioration  of  the  ozone  layer.  She 
is  discussing  possible  employment  as  a  member  of  the  faculty  of  a  university  that  several  years  earlier  received  an 
NSF  grant  to  study  the  effect  of  fluorocarbons,  but  has  no  grant  application  pending.  As  long  as  the  university 
does  not  submit  a  new  application  for  the  panel's  review,  the  employee  would  not  have  to  take  any  action  to  effect 
disqualification. 

(d)  Agency  determination  of  substantial  conflict.  Where  the  agency  determines  that  the  employee’s  action  in 
seeking  employment  with  a  particular  person  will  require  his  disqualification  from  matters  so  central  or  critical  to  the 
performance  of  his  official  duties  that  the  employee's  ability  to  perform  the  duties  of  his  position  would  be  materially 
impaired,  the  agency  may  allow  the  employee  to  take  annual  leave  or  leave  without  pay  while  seeking  employment, 
or  may  take  other  appropriate  administrative  action. 

Sec.  2635.605  Waiver  or  authorization  permitting  participation  while  seeking  employment 

(a)  Waiver.  Where,  as  defined  in  Sec.  2635.603(b)(1)(i),  an  employee  is  engaged  in  discussions  that  constitute 
employment  negotiations  for  purposes  of  18  U.S.C.  203(a),  the  employee  may  participate  in  a  particular  matter 
that  has  a  direct  and  predictable  effect  on  the  financial  interests  of  a  prospective  employer  only  after  receiving  a 
written  waiver  issued  under  the  authority  of  18  U.S.C.  208(b)(1)  or  (b)(3).  These  waivers  are  described  in  Sec. 
2635.402(d). 

Example  1 :  An  employee  of  the  Department  of  Agriculture  has  had  two  telephone  conversations  with  an  orange 
grower  regarding  possible  employment.  They  have  discussed  the  employee's  qualifications  for  a  particular  position 
with  the  grower,  but  have  not  yet  discussed  salary  or  other  specific  terms  of  employment.  The  employee  is 
negotiating  for  employment  within  the  meaning  of  18  U.S.C.  208(a)  and  Sec.  2635.603(b)(1)(i).  In  the  absence 
of  a  written  waiver  issued  under  18  U.S.C.  208(b)(1),  she  may  not  take  official  action  on  a  complaint  filed  by  a 
competitor  alleging  that  the  grower  has  shipped  oranges  in  violation  of  applicable  quotas. 

(b)  Authorization  by  agency  designee.  Where  an  employee  is  seeking  employment  within  the  meaning  of  Sec. 
2635.603(b)(1)(li)  or  (iii),  a  reasonable  person  would  be  likely  to  question  his  impartiality  if  ho  were  to  participate 
in  a  particular  matter  that  has  a  direct  and  predictable  effect  on  the  financial  interests  of  any  such  prospective 
employer.  The  employee  may  participate  in  such  matters  only  where  the  agency  designee  has  authorized  his 
participation  in  accordance  with  the  standards  set  forth  in  Sec.  2635.502(d). 

Example  1:  Within  the  past  month,  an  employes  of  the  Education  Department  mailed  her  resume  to  a  university. 
She  is  thus  seeking  employment  with  the  university  within  the  meaning  of  Section  2635.603(b)(l)(ii),  even  though 
she  has  received  no  reply.  In  the  absence  of  specific  authorization  by  the  agency  designee  in  accordance  with 
Sec.  2635.5n2(d),  she  may  not  participate  in  an  assignment  to  review  a  grant  application  submitted  by  the 
university. 

Sec.  2635.606  Diequallficition  based  on  an  arrangement  concerning  prospective  employment  or  othetwlse 
after  negotiations 

(a;  Employnwnt  or  arrangomont  eoneaming  ampktymanl  An  amployaa  ahall  ba  diaquallflad  from  taking 
official  action  In  a  particular  mattar  that  haa  a  direct  and  pradictabla  affact  on  tha  financial  Intaraata  of  tha 
paraon  by  whom  ha  la  amployad  or  with  whom  ha  haa  an  arrangamant  concarnlng  future  amploymant, 
unlaaa  authorized  to  partlclpata  In  tha  mattar  by  a  writtan  walvar  laauad  under  the  authority  of  18  U.S.C. 
208  (b)(1)  or  (bX3).  These  waivers  are  described  in  Sec  2635.402(d). 

Example  1;  A  military  officer  has  accepted  a  job  with  a  defense  contractor  to  begin  in  six  months,  after  his 
retirement  from  military  service.  During  the  period  that  he  remains  with  the  Government,  the  officer  may  not 
participate  in  the  administration  of  a  contract  with  that  particular  defense  contractor  unless  he  has  received  a 
written  waiver  under  the  authority  of  18  U.S.C.  208(b)(1). 
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Example  2:  An  accountant  has  just  been  offered  a  job  with  the  Comptroller  of  the  Currency  which  involves  a  two- 
year  limited  appointment.  Her  private  empioyer,  a  large  corporation,  believes  the  job  will  enhance  her  skills  and 
has  agreed  to  give  her  a  two-year  unpaid  leave  of  absence  at  the  end  of  which  she  has  agreed  to  return  to  work 
for  the  corporation.  During  the  two-year  period  she  is  to  be  a  COC  employee,  the  accountant  will  have  an 
arrangement  concerning  future  employment  with  the  corporation  that  will  require  her  disqualification  from  participation 
in  any  particular  matter  that  will  have  a  direct  and  predictable  effect  on  the  corporation’s  financial  interests. 

(b)  Offer  rejected  or  not  made.  The  agency  designee  for  the  purpose  of  Sec.  2635.502(c)  may,  in  an  appropriate 
case,  determine  that  an  employee  not  covered  by  the  preceding  paragraph  who  has  sought  but  is  no  longer 
seeking  employment  nevertheless  shall  be  subject  to  a  period  of  disqualification  upon  the  conclusion  of  employment 
negotiations.  Any  such  determination  shall  be  based  on  a  consideration  of  all  the  relevant  factors,  including  those 
listed  in  Sec.  2635.502(d),  and  a  determination  tha^  the  concern  that  a  reasonable  person  may  question  the  integrity 
of  the  agency’s  decision-making  process  outweighs  the  Government’s  interest  in  the  employee’s  participation  in  the 
particular  matter. 

Example  1:  An  employee  of  the  Securities  and  Exchange  Commission  was  relieved  of  responsibility  for  an 
investigation  of  a  broker-dealer  while  seeking  employment  with  the  law  firm  representing  the  brewer-dealer  in  that 
matter.  The  firm  did  not  offer  her  the  partnership  position  she  sought.  Even  though  she  is  no  longer  seeking 
employment  with  the  firm,  she  may  continue  to  be  disqualified  from  participating  in  the  investigation  based  on  a 
determination  by  the  agency  designee  that  the  concern  that  a  reasonable  person  might  question  whether,  in  view 
of  the  history  of  the  employment  negotiations,  she  could  act  impartially  in  the  matter  outweighs  the  Government’s 
interest  in  her  participation. 


SUBPART  Q:  MISUSE  OF  POSITION 


Sec.  2635.701  Overview 

This  subpart  contains  provisions  relating  to  the  proper  use  of  official  time  and  authority,  and  of  information  and 
resources  to  which  an  employee  has  access  because  of  his  Federal  employment.  This  subpart  sets  forth  standards 
relating  to: 

(a)  Use  of  public  office  for  private  gain: 

(b)  Use  of  nonpublic  information; 

(c)  Use  of  Government  property;  and 

(d)  Use  of  official  time. 

Sec.  2635.702  Use  of  public  office  for  private  gain 

An  9mploy—  shall  not  use  hla  public  offles  tor  Ms  own  private  gain,  for  the  endoraement  of  any  product, 
service  or  enterprise,  or  for  the  private  gain  of  friends,  relatives,  or  persona  with  whom  the  en^loyee  la 
affiliated  In  a  nongovernmental  capacity.  Including  nonprofit  organbathna  of  which  the  employee  la  an 
officer  or  member,  end  persona  with  whom  the  employee  haa  or  aeeka  employment  or  busineaa  rabtlona. 
The  specific  prohibitions  set  forth  in  paragraphs  (a)  through  (d)  of  this  section  apply  this  general  standard,  but  are 
not  intended  to  be  exclusive  or  to  limit  the  application  of  this  section, 

(a)  Inducement  or  coercion  of  benefita.  An  employee  ahall  not  uee  or  permit  the  use  of  hla  Qovemmant 
poaltlon  or  title  or  any  authority  aaaoclated  with  hla  public  office  In  a  manner  that  la  Intended  to  coerce 
or  Induce  another  peraon.  Including  a  aubordlnate,  to  provide  any  benefit,  financial  or  otherwiae,  to  hknaMf 
or  to  friends,  relatives,  or  persona  with  whom  the  employee  la  affiliated  In  a  nongovernmental  oapaclty. 

Example  1 :  Offering  to  pursue  a  relative’s  consumer  complaint  over  a  household  appliance,  an  employee  of  the 
Securities  and  Exchange  Commission  called  the  general  counsel  of  the  manufacturer  and,  in  the  course  of 
discussing  the  problem,  stated  that  he  worked  at  the  SEC  and  was  responsible  for  reviewing  the  company’s  filings. 
The  employee  violated  the  prohibition  against  use  of  public  office  for  private  gain  by  invoking  his  official  authority 
in  an  attempt  to  influence  action  to  benefit  his  relative. 

Example  2;  An  employee  of  the  Department  of  Commerce  was  asked  by  a  friend  to  determine  why  his  firm’s 
export  license  had  not  yet  been  granted  by  another  office  within  the  Department  of  Commerce.  At  a  department- 
level  staff  meeting,  the  employee  raised  as  a  matter  for  official  inquiry  the  delay  in  approval  of  the  particular  license 
and  asked  that  the  particular  license  be  expedited.  The  official  used  her  public  office  in  an  attempt  to  benefit  her 
friend  and,  in  acting  as  her  friend’s  agent  for  the  purpose  of  pursuing  the  export  license  with  the  Department  of 
Commerce,  may  also  have  violated  18  U.S.C.  205. 

(b)  Appearance  of  governmental  sanction.  Except  as  otherwise  provided  In  this  part,  an  employee  ahall 
not  use  or  permit  the  use  of  his  Government  position  or  title  or  any  authority  asaoebted  with  hla  public 
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offte0  In  a  mannar  that  could  reasonably  be  construed  to  Imply  that  his  agency  or  the  Government 
sanctlona  or  endorses  his  personal  actlvhlsa  or  those  of  another.  When  teaching,  speaking,  or  writing  In 
a  personal  capacity,  he  may  refer  to  hla  official  title  or  position  only  as  permitted  by  Sec.  263S.S07(b).  He 
may  sign  a  letter  of  recommendation  using  his  official  title  only  In  response  to  a  request  for  an 
employment  recommendation  or  character  reference  baaed  upon  personal  knowledge  of  the  ability  or 
character  of  an  Individual  with  whom  he  has  dealt  In  the  course  of  Federal  employment  or  whom  he  Is 
recommending  for  Federal  employment. 

Example  1 :  An  employee  of  the  Department  of  the  Treasury  who  is  asked  to  provide  a  tetter  of  recommendation 
for  a  former  subordinate  on  his  staff  may  provide  the  recommendation  using  official  stationery  and  may  sign  the 
letter  using  his  official  title.  If,  however,  the  request  is  for  the  recommendation  of  a  personal  friend  with  whom  he 
has  not  dealt  in  the  Government,  the  employee  should  not  use  official  stationery  or  sign  the  letter  of 
recommendation  using  his  official  title,  unless  the  recommendation  is  for  Federal  employment.  In  writing  the  letter 
of  recommendation  for  his  personal  friend,  it  may  be  appropriate  for  the  employee  to  refer  to  his  official  position 
in  the  body  of  the  letter. 

(c)  Endorsements.  An  employee  shall  not  use  or  permit  the  use  of  hla  Government  position  or  title  or  any 
authority  associated  with  hla  public  office  to  endorse  any  product,  service  or  enterprise  except: 

(1)  In  furtherance  of  statutory  authority  to  promote  products,  services  or  enterprises;  or 

(2)  As  a  result  of  documentation  of  compliance  with  agency  requirements  or  standards  or  as  the 
result  of  recognition  for  achievement  given  under  an  agency  program  of  recognition  for  accompUahnwnt 
In  support  of  the  agency’s  mission. 

Example  1:  A  Commissioner  of  the  Consumer  Product  Safety  Commission  may  not  appear  in  a  television 
commercial  in  which  she  endorses  an  electrical  appliance  produced  by  her  former  employer,  stating  that  it  has 
been  found  by  the  CPSC  to  be  safe  for  residential  use. 

Example  2:  A  Foreign  Commercial  Service  officer  from  the  Department  of  Commerce  is  asked  b)'  a  Uniteu  States 
telecommunications  company  to  meet  with  representatives  of  the  Government  of  Spain,  which  is  in  the  process  of 
procuring  telecommunications  services  and  equipment.  The  company  is  bidding  against  five  European  companies 
and  the  statutory  mission  of  the  Department  of  Commerce  includes  assisting  the  export  activities  of  U.S.  companies. 
As  part  of  his  official  duties,  the  Foreign  Commercial  Service  officer  may  meet  with  Spanish  officials  and  explain 
the  advantages  of  procurement  from  the  United  States  company. 

Example  3:  The  Administrator  of  the  Environmental  Protection  Agency  may  sign  a  letter  to  an  oil  company 
indicating  that  its  refining  operations  are  in  compliance  with  Federal  air  quality  standards  even  though  he  knows 
that  the  company  has  routinely  displayed  letters  of  this  type  in  television  commercials  portraying  it  as  a  "trustee 
of  the  environment  for  future  generations.” 

Example  4:  An  Assistant  Attorney  General  may  not  use  his  official  title  or  refer  to  his  Government  position  in  a 
book  jacket  endorsement  of  a  novel  about  organized  crime  written  by  an  author  whose  work  he  admires.  Nor  may 
he  do  so  in  a  book  review  published  in  a  newspaper. 

(d)  Performance  of  official  duties  affecting  a  private  interest.  To  ensure  that  the  performance  of  his  official  duties 
does  not  give  rise  to  an  appearance  of  use  of  public  office  for  private  gain  or  of  giving  preferential  treatment,  an 
employee  whose  duties  would  affect  the  financial  interests  of  a  friend,  relative  or  person  with  whom  he  is  affiliated 
in  a  nongovernmental  capacity  shall  comply  with  any  applicable  requirements  of  Sec.  2635.502. 

(e)  Use  of  terms  of  address  and  ranks.  Nothing  in  this  section  prohibits  an  employee  who  is  ordinarily  addressed 
using  a  general  term  of  address,  such  as  The  Honorable,”  or  a  rank,  such  as  a  military  or  ambassadorial  rank, 
from  using  that  term  of  address  or  rank  in  connection  with  a  personal  activity. 

See.  2635.703  Use  <4  nonpublio  Information 

(a)  Prohtoltlen.  An  employee  shall  not  engage  In  a  financial  tranaaetlon  uakig  nonpubllc  Information,  nor 
show  the  Improper  uae  of  netqniblle  Information  to  further  hla  own  privam  Inmrest  or  that  of  another, 
whether  through  advioe  or  reoommendathn,  or  by  knowing  unauthorixed  dlsehaure. 

Definition  of  nonpublic  information.  For  purposes  of  this  section,  nonpublic  information  is  information  that  the 
emptoyee  gains  by  reason  of  Federal  employment  and  that  he  knows  or  reasonably  should  know  has  not  been 
made  available  to  the  general  public.  It  includes  information  that  he  knows  or  reasonably  should  know; 

(1)  Is  routinely  exemf^  from  disclosure  under  5  U.S.C.  552  or  otherwise  protected  from  discbsure  by 
statute,  Executive  order  or  regulation; 

(2)  Is  designated  as  confidential  by  an  agency:  or 
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(3)  Has  not  actually  been  disseminated  to  the  general  puolic  and  is  not  authorized  to  be  made  avnihible 
to  the  public  on  request. 

Example  1 :  A  Navy  empbyee  learns  in  the  course  of  her  duties  that  a  small  corporation  will  be  awarded  a  Navy 
contract  for  electrical  test  equipment.  She  may  not  take  any  action  to  purchase  stock  in  the  corporation  or  its 
suppliers  and  she  may  not  advise  friends  or  relatives  to  do  so  until  after  public  announcement  of  the  award.  Such 
actions  could  violate  Federal  securities  statutes  as  well  as  this  section. 

Example  2:  A  General  Services  Administration  employee  involved  in  evaluating  proposals  for  a  construction 
contract  cannot  disclose  the  terms  of  a  competing  propi^ai  to  a  friend  empbyed  by  a  company  bidding  on  the 
work.  Prior  to  award  of  the  contract,  bid  or  proposal  information  is  ronpublic  information  specificaily  protected  by 
41  U.S.C.  423. 

Example  3:  An  employee  is  a  member  of  a  source  selection  team  assigned  to  review  the  proposals  submitted 
by  several  companies  in  response  to  an  Army  solicitatbn  for  spare  parts.  As  a  member  of  the  evaluation  team, 
the  empbyee  has  access  to  proprietary  informatbn  regarding  the  prcductbn  methods  of  Alpha  Corporatbn,  one  of 
the  competitors.  He  may  not  use  that  informatbn  to  assist  Beta  Company  in  drafting  a  proposci  to  cbrnpete  for 
a  Navy  spare  parts  contract.  The  Federal  Acquisition  Regulation  in  48  CFR  parts  3,  14  and  15  restricts  the 
release  of  informatbn  related  to  procurements  and  other  contractor  information  that  must  be  protected  under  18 
U.S.C.  1905  and  41  U.S.C.  423. 

Example  4:  An  employee  of  the  Nuclear  Regulatory  Cemtmission  inadvertently  includes  a  document  that  is  exempt 
from  disclosure  with  a  group  of  documents  released  in  response  to  a  Freedom  of  Informatbn  Act  request. 
Regardless  of  whether  the  document  is  used  improperly,  the  employee’s  disclosure  does  not  violate  this  Bedtbn 
because  it  was  not  a  knowing  unauthorized  disebsure  made  for  the  purpose  of  furthering  a  private  interest. 

Example  5;  An  empbyee  of  the  Army  Corps  of  Engineers  is  actively  involved  in  the  activities  of  an  organization 
whose  goals  relate  to  protection  of  the  environment.  The  empbyee  may  not,  other  than  as  permitted  ^  agency 
procedures,  give  the  organization  or  a  newspaper  reporter  ncnpublic  information  about  bng-range  plans  to  build  a 
particular  dam. 

Sec.  2635.704  Use  of  Qovornment  property 

{»)  Standard.  An  amptoyaa  haa  a  duty  to  protact  and  eonaarva  Govarnmant  proparty  and  ahall  not  uaa 
aueh  proparty,  or  allow  Ha  uaa,  for  othar  than  authorixad  purpoaaa. 

(b)  Definitbns.  For  purposes  of  this  seetbn; 

(1)  Government  property  includes  any  form  of  real  or  personal  property  in  whbh  the  Government  has  an 
ownership,  leasehob,  or  other  property  interest  as  well  as  any  right  or  other  intangible  interest  that  is  purchased 
with  Government  funds,  Includi  tg  the  services  of  contractor  personnel.  The  term  includes  offbe  supplies,  telephone 
and  other  telscommunbatbns  equipment  and  servbes,  the  Government  mails,  automated  data  processing 
capabilities,  printing  and  reproduction  facilities.  Government  records,  and  Government  vehbles. 

(2)  Authorized  purposes  are  those  purposes  for  which  Government  property  is  made  available  to  members 
of  pubib  or  those  purposes  authorized  in  accordance  with  law  or  rogulatbn. 

Example  1:  Under  regulatbns  of  the  Ger  eral  Services  Administration  at  41  CFR  201-21.601,  an  employee  may 
make  a  personal  bng  distance  cal!  charged  to  her  personal  calling  card. 

Example  2;  An  empbyee  of  the  Commodity  Futures  Trading  Commissbn  whose  offbe  computer  gives  him  access 
to  a  commercial  senrbs  provbing  informatbn  for  investors  may  not  use  that  servbe  for  personal  investment 
.'ssearch. 

Example  3;  In  accordance  with  chapter  252  of  the  Federal  Personnel  Manual,  an  attorney  employed  by  the 
Department  of  Justice  may  be  permitted  to  use  her  offi^  word  processor  and  agency  ptotooopy  equipment  to 
prepare  a  paper  to  be  presented  at  a  conference  sponsored  by  a  profassbnal  associatbn  of  whi^  she  is  a 
member. 

Sec.  2635.705  Uaa  of  official  time 

(a)  Use  of  an  ampbyea's  own  time.  Unbss  authorized  in  accordance  with  law  or  regulatbns  to  use  such  time 
for  other  purposes,  an  empbyee  shall  use  official  time  b  an  honest  effort  to  perform  official  duties.  An  employea 
not  under  a  teave  system,  indudir^  a  Preskfentiai  appointee  exempted  under  5  U.S.C.  6301(2),  has  an  obligation 
to  expend  an  honest  effort  and  a  reasonable  proportion  of  his  time  in  the  performance  of  official  duties. 

Example  1:  An  employse  of  the  Social  Security  Admbistratbn  may  use  offbial  time  to  engMe  in  cartab 
representational  activities  on  behalf  of  the  employee  unbn  of  which  she  is  a  member.  Under  5  U.S.C.  7131,  this 
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is  a  propsr  usa  of  her  official  time  even  though  it  does  no!  involve  performance  of  her  assigned  duties  as  a 
disabiiity  claims  examiner. 

Example  2:  A  pharmacfnt  employed  by  the  Department  of  Veterans  Affairs  has  been  granted  excused  absence 
to  participate  as  a  speaker,  in  st  conference  on  drug  abuse  sponsored  by  the  professional  association  to  which  he 
bebngs.  Although  excused  rtbsenca  gi  anted  by  an  agency  in  accordance  with  guidance  in  chapter  630  of  the 
Federal  Personnel  Manual  allows  an  en^’iloyee  to  be  absent  from  his  official  duties  without  charge  to  his  annual 
leave  account,  such  absence  is  not  on  official  time. 

(b)  (Zee  of  a  auhordinata’a  tima.  An  amployaa  ahall  not  aneouraga,  diract,  eoarea,  or  raquaat  a  aubordinatt 
to  uaa  official  tIma  to  perform  adtlvltha  other  than  those  required  In  the  performance  of  official  duties  or 
authorized  In  ecoordance  whh  law  or  regulation. 

Example  1 :  An  employee  of  the  Department  of  Housing  and  Urban  Development  may  not  ask  his  secretary  to  type 
his  personal  correspondence  during  duty  hours.  Further,  directing  or  coercing  a  subordinate  to  perform  such 
activities  during  non-duty  hours  constitutes  an  improper  use  of  public  office  for  private  gain  in  violation  of  Sec. 
2635.702(a).  Where  the  arrangement  is  entirely  voluntary  and  ap^opriate  compensation  is  paid,  the  secretary  may 
type  the  correspondence  at  home  on  her  own  time.  Where  the  compensation  is  not  adequate,  however,  the 
arrangement  would  involve  a  gift  to  the  superior  in  vblatbn  of  the  standards  in  subpart  C  of  this  part. 

SUBPART  H:  OUTSIDE  ACTIVITIES 


Sec,:  263S.801  Overview 

(a)  This  subpart  contains  provisions  relating  to  outside  emptoyment,  outside  activities  and  personal  financial 
obligations  of  employees  that  are  in  addition  to  the  principles  and  standards  set  forth  in  other  su^arts  of  this  pari. 
Several  of  these  provisions  apply  to  uncompensated  as  well  as  to  compensated  outside  activities. 

(b)  An  employee  who  wishes  to  engage  in  outside  employment  or  other  outside  activities  must  comply  with  all 
relevant  provisions  of  this  subpart,  including,  when  applicable; 

(1 )  The  prohibition  on  outside  employment  or  any  other  outside  activity  that  conflicts  with  the  employee's 
official  duties; 

(2)  Any  agency-specific  requirement  for  prior  approval  of  outside  employmeirt  or  activities; 

(3)  The  limitations  on  receipt  of  outside  earned  income  by  certain  Presidential  appointees  and  other 
noncareer  employees; 

(4)  The  limitations  on  paid  and  unpaid  service  as  an  expert  witness; 

(5)  The  limitations  on  participation  in  professional  organizations; 

(6)  The  limitations  on  paid  and  unpaid  teaching,  speaking,  and  writing;  and 

(7)  The  limitations  on  fundraising  activities. 

(c)  Outside  employment  and  other  outside  activities  of  an  employee  must  also  comply  with  applicable  provisions 
set  forth  in  other  subpans  of  this  part  and  in  supplemental  agency  regulations.  These  include  the  principle  that 
an  employee  shall  endeavor  to  avoid  actions  creating  an  appearance  of  violating  any  of  the  ethical  standards  in  this 
part  and  the  prohibition  against  use  of  official  position  for  an  employee's  private  gain  or  for  the  private  gain  of  any 
person  with  whom  he  has  employment  or  business  relations  or  is  otherwise  affiliated  in  a  nongovernmental  capacity. 

(d)  In  addition  to  the  provisions  of  this  and  other  subparts  of  this  part,  an  empbyee  who  wishes  to  engage  in 
outsbe  empbyment  or  other  outsbe  activities  must  comply  with  appibable  statutes  and  regulations.  Relevant 
provisbns  of  law,  many  of  which  are  listed  in  subpart  I  of  this  part,  may  include; 

(1) 18  U.S.C.  201(b),  which  prohibits  a  pubib  official  from  seeking,  accepting  or  agreeing  to  receive  or 
accept  anything  of  value  in  return  for  being  influenced  in  the  performance  of  an  official  act  or  for  being  induced  to 
take  or  omit  to  take  any  aetbn  in  vblatbn  of  his  offbial  duty; 

(2)  18  U.S.C.  201(c),  whbh  prohibits  a  pubib  offbial,  otherwise  than  as  provbed  by  law  for  the  proper 
discharge  of  offbial  duty,  from  seeking,  accepting,  or  agreeing  to  receive  or  accept  anything  of  value  for  or  brcause 
of  any  offbial  act; 

(3)  18  U.S.C.  203(a),  which  prohibits  an  empbyee  from  seeking,  accepting,  or  agreeing  to  receive  or 
accept  compensaibn  for  any  representatbnal  services,  rendered  personally  or  by  another,  in  relatbn  to  any 
particular  matter  in  whbh  the  United  States  is  a  party  or  has  a  direct  and  substantial  interest,  before  any 
department,  agency,  or  other  specified  entity.  This  statute  contains  several  exceptions,  as  well  as  standards  for 
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special  Government  employees  that  limit  the  scope  of  the  restriction; 

(4)  18  U.S.C.  205,  which  prohibits  an  employee,  whether  or  not  for  compensation,  from  acting  as  agent 
or  attorney  for  anyone  in  a  claim  against  the  United  States  or  from  acting  as  agent  or  attorney  for  anyone,  before 
any  department,  agency,  or  other  specified  entity,  in  ar^y  particular  matter  in  which  the  United  States  Is  a  party  or 
has  a  direct  and  substantial  interest.  It  also  prohibits  receipt  of  any  gratuity,  or  any  share  of  or  interest  in  a  claim 
against  the  United  States,  in  consideration  for  assisting  in  the  prosecution  of  such  claim.  This  statute  contains 
several  exceptions,  as  well  as  standards  for  special  Government  employees  that  limit  the  scope  of  the  resirictions; 

(5)  18  U.S.C.  209,  which  prohibits  an  employee,  other  than  a  special  Government  empbyee,  from  receiving 
any  salary  or  any  contribution  to  or  supplementation  of  salary  from  any  source  other  than  the  United  States  as 
compensation  for  services  as  a  Government  employee.  The  statute  contains  several  exceptions  that  limit  Its 
applicability; 

(6)  The  Emoluments  Clause  of  the  United  Staffs  Constitution,  article  I,  sectbn  9,  clause  8,  which  prohibits 
anyone  holding  an  office  of  profit  or  trust  under  the  United  States  from  accepting  any  gift,  office,  title  or  emolument, 
including  salary  or  compensation,  from  any  foreign  government  except  as  authorized  by  Corsgress.  In  addKion,  18 
U.S.C.  219  generally  prohibits  any  public  official  from  being  or  acting  as  an  agent  of  a  foreign  principal,  including 
a  foreign  government,  corporation  or  person,  if  the  employee  would  be  required  to  register  as  a  foreign  agent  under 
22  U.S.C.  611  et  seq.; 

(7}  The  Hatcfi  Act,  5  U.S.C.  7S21  through  7328,  which  prohibits  most  employees  from  engaging  in  certain 
partisan  political  activities  and  prohibits  all  employees  from  interfering  with  elections  and  conducting  political  activities 
in  the  Federal  workplace; 

(8)  The  honorarium  prohibition,  5  U.S.C.  App.  (Ethics  in  Government  Act  of  1978),  which  prohibits  an 
employee,  other  than  a  special  Government  employee,  from  receiving  any  compensation  for  an  appearance,  speech 
or  anicle.  Implementing  regulations  are  contained  in  Sec.  2636.201  through  263S.205  of  this  chapter;  and 

(9)  The  limitations  on  outside  employment,  5  U.S.C.  App.  (Ethics  in  Government  Act  of  1978),  which 
prohibit  a  covered  noncareer  employee's  receipt  of  compensation  for  specified  activities  and  provide  that  he  shall 
not  allow  his  name  to  be  used  by  any  firm  or  other  entity  which  provides  professional  services  involving  a  fiduciary 
relationship.  Implementing  regulations  are  contained  in  Sec.  2636.305  through  2636.307  of  this  chapter. 

Sec.  2635.802  Conflicting  outside  employment  and  activities 

An  0mployeo  shall  not  sngago  In  outslds  amploymant  or  any  othar  outalda  activity  that  conflleta  with  hla 
official  dutlaa.  An  activity  conflicts  with  an  amploysa's  official  dutlaa: 

(a)  If  It  Is  prohibitad  by  statuta  or  by  an  agancy  supplamantal  ragulatlon;  or 

(b)  If,  undar  tha  standards  sat  forth  In  Sac.  2635.402  and  2635.502,  It  would  raquira  tha  amptoyaa’a 
disqualification  from  mattars  so  cantral  or  critical  to  tha  parformanca  of  his  official  dutlaa  that  tha 
amployaa’s  ability  to  parform  tha  dutlaa  of  his  position  would  ba  matarlally  Impalrad. 

Employees  are  cautioned  that  even  though  an  outside  activity  may  not  be  prohibited  under  this  section,  it  may 
violate  other  principles  or  standards  set  forth  in  this  part  or  require  the  employee  to  disqualify  himself  from 
participation  in  certain  particular  matters  under  either  subpart  D  or  subpart  E  of  this  part. 

Example  1:  An  employee  of  the  Environmental  Protectbn  Agency  has  just  beon  promoted.  His  principal  duty  in 
his  new  position  is  to  write  regulations  relating  to  the  disposal  of  hazardous  waste.  The  empbyee  may  not 
continue  to  senre  as  president  of  a  nonprofit  environmental  organizatbn  that  routinely  submits  comments  on  such 
regulations.  His  servbe  as  an  offber  woub  require  his  disqualifbatbn  from  duties  critbal  to  the  performance  of  his 
offbial  duties  on  a  basis  so  frequent  as  to  materially  impair  his  ability  to  perform  tha  duties  of  his  position. 

Example  2:  An  empbyee  of  the  Occupational  Safety  and  Health  Administratbn  who  was  and  is  expected  again 
to  be  instrumental  in  formulating  new  OSHA  safety  standards  appibable  to  manufacturers  that  use  chembal 
solvents  has  been  offered  a  consulting  contract  to  provide  advbe  to  an  affected  company  in  restructuring  its 
manufacturing  operatbns  to  comply  with  the  OSHA  standards.  Tha  employee  should  not  enter  into  the  consulting 
arrangement  even  though  he  is  not  currently  working  on  OSHA  standards  affecting  this  industry  and  his  consulting 
contract  can  be  expected  to  be  completed  before  he  again  works  on  such  standards.  Even  though  the  consulting 
arrangement  woub  not  be  a  conflicting  activity  within  the  meaning  of  Sec.  2635.802,  it  would  create  an  appearance 
that  the  employee  had  used  his  official  positbn  to  obtain  the  compensated  outsbe  business  opportunity  and  it 
woub  create  the  further  a(k>earance  of  using  his  pubib  office  for  the  private  gain  of  the  manufacturer. 

Sec.  2635.803  Prior  approval  for  outsbe  employment  and  activities 

When  required  by  agency  supplemental  regulatbn,  an  employee  shall  obtain  prbr  approval  before  engaging  in 
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outsids  omploymant  or  activities.  Where  it  is  determined  to  be  necessary  or  deeirablp  for  the  purpose  of 
administering  its  ethics  program,  an  agency  shall,  by  supplemental  regulation,  require  employees  or  any  category 
of  employees  to  obtain  prior  approval  before  engaging  In  specific  types  of  outside  activities,  including  outside 
employment. 

Note:  Any  requirement  for  prior  approval  of  employment  or  activities  contained  in  any  agency  regulation,  instruction, 
or  other  issuance  in  effect  prior  to  the  effective  date  of  this  part  shall  constitute  a  requirement  for  prior  approval 
for  purposes  of  this  section  for  one  year  after  the  effective  date  of  this  part  or  until  issuance  of  an  agency 
supplemental  regulation,  whichever  occurs  first. 

Sac.  2635.804  Outside  earned  Income  limitations  applicable  to  certain  Presidential  sppolntees  and  other 
noncareer  employees 

(a)  Presidential  appointees  to  full-time  noncareer  positbns.  A  Presidential  appointee  to  a  full-time  noncamer 
position  shall  not  receive  any  outside  earned  income  for  outside  employment,  or  for  any  other  outside  activity, 
performed  during  that  Presidential  appointment.  This  limitation  does  not  apply  to  any  outside  earned  income 
received  for  outside  employment,  or  fur  any  other  outside  activity,  cairlen  out  in  satisfaction  of  the  employee's 
Obligation  under  a  contract  entered  into  prior  to  April  12,  1989. 

(b)  Covered  noncareer  employees.  Covered  noncareer  employees,  as  defined  in  Sec.  2636^303(a)  pf  this  chapter, 
may  not,  in  any  calendar  year,  receive  outside  earned  income  attributable  to  that  calendar  year  which  exceeds  15 
percent  of  the  annual  rate  of  basic  pay  for  level  II  of  the  Executive  Schedule  under  5  U.S.C.  5313,  as  in  effect  on 
January  1  of  such  calendar  year.  Employees  should  consult  the  regulations  implementing  this  limitation,  which  are 
contained  in  Sec.  2636.301  through  2636.304  of  this  chapter. 

Note:  In  addition  to  the  15  percent  limitation  on  outside  earned  income,  cevored  noncareer  employees  are 
prohibited  from  receiving  any  compensation  for:  practicing  a  profession  which  involves  a  fiduciary  relationship; 
affiliating  with  or  being  employed  by  a  firm  or  other  entity  which  provides  proiessicna)  services  involving  a  fiduciary 
rel.itionship;  senring  as  an  officer  or  member  of  the  board  of  any  association,  corporation  cr  other,  entity;  or  teaching 
without  prior  approval.  Implementing  regulations  are  contained  in  Sec.  2636.305  through  2636.307  of  this  chapter. 

(c)  Definitions.  For  purposes  of  this  section; 

(1)  Outside  earned  income  has  the  meaning  set  fortii  in  Sec.  2636.303(b)  of  this  chapter,  except  that 
Sec.  2636.303(b)(8)  shall  not  apply. 

(2)  Presidential  appointee  to  a  full-time  noncareer  pcsition  means  any  employee  who  is  appointed  by  the 
President  to  a  full-time  position  described  in  5  U.S.C.  5312  through  5317  or  to  a  position  that,  by  statute  or  as  a 
matter  of  practice,  is  filled  by  Presidential  appointment,  other  than: 

(i)  A  position  filled  under  the  authority  of  3  U.S.C.  105  or  3  U.S.C.  107(a)  for  which  the  rate  of 
basic  pay  is  less  than  that  for  GS-9,  step  1  of  the  General  Schedi’ia; 

(ii)  A  position,  within  a  White  House  operating  unit,  that  is  designated  as  rot  normally  subject  to 
change  as  a  result  of  a  Presidential  transition; 

(iii)  A  position  within  the  uniformed  services;  or 

(iv)  A  position  in  which  a  member  of  the  foreign  service  is  serving  that  does  not  require  advice 
and  consent  of  the  Senate. 

Example  1:  A  career  Department  of  Justice  employee  who  is  detailed  to  a  policy-making  position  in  the  White 
House  Office  that  is  ordinarily  filled  by  a  noncareer  employee  is  riot  a  Presidential  appointee  to  a  full  time  noncareer 
position. 

Example  2:  A  Department  of  Energy  employee  appointed  under  Sec.  213.3301  of  this  title  to  a  Schedule  C 
position  is  appointed  by  the  agency  and,  thus,  is  not  a  Presidential  appointee  to  a  full-time  noncareer  position. 

Sec.  2635.605  Service  as  an  expert  witness 

(a)  Raatrictton.  An  amployaa  ahall  not  aarva,  othar  than  on  bahalf  of  tha  UnnaH  Stataa,  aa  an  axpart 
witnaaa,  with  or  without  oompanaatlon,  In  any  pneaading  bafora  a  court  or  aganey  of  tha  Unitad  Stataa 
In  which  tha  Unitad  Stataa  la  a  party  or  haa  a  diraet  and  aubatantlal  Intaraat,  unlaaa  tha  amployaa’a 
partle^tlon  la  authorizad  by  tha  aganey  undar  paragraph  (e)  of  thia  aactlon.  Except  aa  provldad  In 
paragraph  (b)  of  thIa  aactlon,  thIa  raatrletlon  ahall  apply  to  a  apaelal  Oovaynmant  atnployaa  only  if  ha  haa 
partle^tad  aa  an  an^loyaa  or  apaelal  Oovarnment  an^loyaa  In  tha  particular  proeaading  or  In  tha 
particular  matter  that  la  tha  aubfaet  of  tha  proeaadktg. 
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(b)  Additional  restriction  applicable  to  certain  special  Government  employees 

(1)  In  addition  to  the  restriction  described  In  paragraph  (a)  of  this  section,  a  special  Government  employee 
described  in  paragraph  (b)(2)  of  this  section  shall  not  serve,  other  than  on  behalf  of  the  United  States,  as  an  ex^rt 
witness,  with  or  without  compensation,  in  any  proceeding  before  a  court  or  agency  of  the  United  States  In  which 
his  employing  agency  is  a  party  or  has  a  direct  and  substantial  interest,  unless  the  employee's  participation  is 
authorized  by  the  agency  under  paragraph  (c)  of  this  section. 

(2)  The  restriction  in  paragraph  (b)(1)  of  this  section  shall  apply  to  a  special  Government  employee  who. 


(i)  Is  appointed  by  the  President; 

(ii)  Serves  on  a  commission  established  by  statute;  or 

(iii)  Has  seivsd  or  is  expected  to  serve  for  more  than  SO  days  in  a  period  of  SS.**  consecutive 

days. 

(c)  Authorizatior.  to  serve  as  an  expert  witness.  Provided  that  the  employee’s  testimony  will  not  result  in 
compensation  for  an  appearance  in  violation  of  Sec.  2638.201  of  this  chapter  or  violate  any  of  the  principles  or 
standards  set  forth  in  this  part,  authorization  to  provide  expert  witness  service  otherwise  prohibited  by  paragraphs 
(a)  r.nd  (b)  of  this  section  may  be  given  by  the  designated  agency  ethics  official  of  the  agency  in  which  the 
employee  serves  when: 

(1)  After  consultation  with  the  agency  representing  the  Government  in  the  proceeding  or,  if  the  Government 
is  not  a  party,  with  the  Department  of  Justice  and  the  agency  with  the  most  direct  and  substantial  interest  in  the 
matter,  the  designated  agency  ethics  official  determines  that  the  employee’s  service  as  an  expert  witness  is  in  the 
interest  of  the  Government;  or 

(2)  The  designated  agency  ethics  official  determines  that  the  subject  matter  of  the  testimony  does  not 
relate  to  the  employee’s  official  duties  within  the  meaning  of  Sec.  2635.807(a)(2)(i). 

(d)  Nothing  in  this  section  prohibits  an  employee  from  serving  as  a  fact  witness  when  subpoenaed  by  an 
appropriate  authority. 

Sec.  2635.606  Participation  In  professional  associations.  [Rsservsd] 

Sec.  2635.807  Teaching,  speaking  and  writing 

(a)  CompansaUon  tor  taaeMng,  apaaklng  or  writing.  Exetpt  as  parmitlad  by  paragraph  (a)(3)  of  thia 
aaetlon,  an  amployaa,  Including  a  apaelal  Qovammant  amployaa,  ahall  not  racalva  companaathn  from  any 
aourca  othar  than  tha  Qovammant  for  taaehing,  apaaking  or  writing  that  ralataa  to  tha  amployaa’a  official 
dutlaa. 


(1)  Relationship  to  other  limitations  on  receipt  of  compensation.  The  compensation  prohibition  contained 
in  this  section  is  in  addition  to  any  other  limitation  on  receipt  of  compensation  set  forth  in  this  chapter,  including: 

(i)  The  honorarium  prohibition  on  recent  of  compensation  for  an  appearance,  speech  or  article, 
which  is  implemented  in  Sec.  2636.201  through  2636.205  of  this  chapter; 

(ii)  The  requirement  contained  in  Sec.  2636.307  of  this  chapter  that  covered  noncareer  employees 
obtain  advance  authorization  before  engaging  in  teaching  for  compensation;  and 

(iii)  The  prohibitions  and  limitations  in  Sec.  2635.604  and  in  Sec.  2636.304  of  this  chapter  on 
receipt  of  outside  earned  income  applicable  to  certain  Presidential  appointees  and  to  other  covered  noncareer 
employees. 

Example  1 :  A  personnel  specialist  employed  by  the  Department  of  Labor  has  been  asked  by  the  publisher  of  a 
magazine  to  write  an  article  on  his  hobby  of  collecting  arrowheads.  Even  though  the  subject  matter  is  unrelated 
to  his  official  duties,  he  may  not  accept  the  publisher’s  offer  of  5200  for  the  article.  Because  the  compensation 
offered  is  for  an  articia,  its  receipt  would  violate  the  honorarium  prohibition  contained  in  Section  2636.201  through 
2636.205  of  this  chapter. 

(2)  Definitions.  For  purposes  of  this  paragraph; 

(i)  Teaching,  speaking  or  writing  relates  to  the  employee's  official  duties  if; 

(A)  The  activity  is  undertaken  as  part  of  the  employee’s  official  duties; 
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(B)  The  circumstances  indicate  that  the  invitation  to  engage  in  the  activity  was  extended 
to  the  employee  primarily  because  of  his  official  positbn  rather  than  his  expertise  on  the  particular  subject  matter; 

(C)  The  Invitation  to  engage  in  the  activity  or  the  offer  of  compensation  for  the  activity 
was  extended  to  the  employee,  directly  or  indirectly,  by  a  person  who  has  interests  that  may  be  affected 
substantially  by  performance  or  nonperformance  of  the  employee’s  official  duties; 

(D)  The  information  conveyed  through  the  activity  draws  substantially  on  ideas  or  official 
data  that  are  nonpublic  information  as  defined  in  Sec.  2635.703(b);  or 

(E)  Except  as  provided  in  paragraph  (a)(2)(i)(E)(4)  of  this  section,  the  subject  of  the 
activity  deals  in  significant  part  with: 

(1)  Any  matter  to  which  the  employee  presently  is  assigned  or  to  which  the 
employee  had  been  assigned  during  the  previous  one-year  period; 

(2)  Any  ongoing  or  announced  policy,  program  or  operation  of  the  agency;  or 

(3)  In  the  case  of  a  noncareer  employee  as  defined  in  Sec.  2636.303(a)  of  this 
chapter,  the  general  subject  matter  area,  industry,  or  economic  sector  primarily  affected  by  the  programs  and 
operations  of  his  agency. 


(4)  The  restrictions  in  paragraphs  (a)(2)(i)(E)(2)  and  (3)  of  this  section  do  not 
apply  to  a  special  Government  employee.  The  restriction  in  paragraph  (a)(2)(i)(E)(1)  of  this  section  applies  only 
during  the  current  appointment  o^  a  special  Government  employee;  except  that  if  the  special  Government  employee 
has  not  sen/ed  or  is  not  expected  to  serve  for  more  than  60  days  during  the  first  year  or  any  subsequent  one  year 
period  of  that  appointment,  the  restriction  applies  only  to  particular  matters  involving  specific  parties  in  which  the 
special  Government  employee  has  participate  or  is  participating  personally  and  suetantially. 

Note:  Section  2635.807(a)(2)(i)(E)  does  not  preclude  an  employee,  other  than  a  covered  noncareer  employee, 
from  receiving  compensation  for  teaching,  speaking  or  writing  on  a  subject  within  the  employee's  discipline  or 
inherent  area  of  expertise  based  on  his  educational  background  or  experience  even  though  the  teaching,  speaking 
or  writing  deals  generally  with  a  subject  within  the  agency’s  areas  of  responsibility. 

Example  1:  The  Director  of  the  Division  of  Enforcement  at  the  Commodity  Futures  Trading  Commission  has  a  keen 
interest  in  stamp  collecting  and  has  spent  years  developing  his  own  collection  as  well  as  studying  the  field 
generally.  He  is  asked  by  an  international  society  of  philatelists  to  give  a  series  of  four  lectures  on  how  to  assess 
the  value  of  American  stamps.  Because  the  subject  does  not  relate  to  his  official  duties,  the  Director  may  accept 
compensation  for  the  lecture  series.  He  could  not.  however,  accept  a  similar  invitation  from  a  commodities  broker. 


Example  2:  A  scientist  at  the  National  Institutes  of  Health,  whose  principal  area  of  Government  research  is  the 
molecular  basis  of  the  development  of  cancer,  could  not  be  compensated  for  writing  a  book  which  focuses 
specifically  on  the  research  she  conducts  In  her  position  at  NIH,  and  thus,  relates  to  her  official  duties.  However, 
the  scientist  could  receive  compensation  for  writing  or  editing  a  textbook  on  the  treatment  of  all  cancers,  provided 
that  the  book  does  not  focus  on  recent  research  at  MIH,  but  rather  conveys  scientific  knowledge  gleaned  from  the 
scientific  community  as  a  whole.  The  book  might  itxslude  a  chapter,  among  many  other  chapters,  which  discusses 
the  molecular  basis  of  cancer  development.  Additionally,  the  book  could  contain  brief  discussions  of  recent 
devebpments  in  cancer  treatment,  even  though  some  of  those  developments  am  derived  from  NIH  research,  as 
long  as  it  is  available  to  the  public. 

Example  3:  On  his  own  time,  a  National  Highway  Traffic  Safety  Administration  employee  prepared  a  consumer's 
guide  to  purchasing  a  safe  automobile  that  focuses  on  automobile  crash  worthiness  statistics  gathered  and  made 
public  by  NHTSA.  He  may  not  receive  royalties  or  any  other  form  of  compensation  for  the  guide.  The  guide  deals 
in  significant  part  with  the  programs  or  operations  of  NHTSA  and,  therefore,  relates  to  the  employee’s  official  duties. 
On  the  other  hand,  the  employee  could  receive  royalties  from  the  sale  of  a  consumer’s  guide  to  values  in  used 
automobiles  even  though  it  contains  a  brief,  incidental  discussion  of  automobile  safety  standards  developed  by 
NHTSA. 

Example  4:  An  employee  of  the  Securities  and  Exchange  Commission  may  not  receive  compensation  for  a  book 
which  focuses  specifically  on  the  regulation  of  the  securities  industry  in  the  United  States,  since  that  subject 
concerns  the  regulatory  programs  or  operations  of  the  SEC.  The  empioyee  may,  however,  write  a  book  about  the 
advantages  of  investing  in  various  types  of  securities  as  long  as  the  book  contains  only  an  incidental  discussion 
of  any  program  or  operation  of  the  SEC. 

Example  5:  An  employee  of  the  Department  of  Commerce  who  works  in  the  Department’s  employes  relations 
office  is  an  acknowledged  expert  in  the  field  of  Federal  employee  labor  relations,  and  participates  in  Department 
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negotiations  with  employee  unions.  The  employee  may  receive  compensation  from  a  private  training  institute  for 
a  series  of  lectures  which  describe  the  decisions  of  the  Federal  Labor  Relations  Authority  concerning  unfair  labor 
practices,  provided  that  her  lectures  do  not  contain  any  significant  discussion  of  labor  relations  cases  handled  at 
the  Department  of  Commerce,  or  the  Department's  labor  relations  policies.  Federal  Labor  Relations  Authority 
decisions  concerning  Federal  employee  unfair  iabor  practices  are  not  a  specific  program  or  operation  of  the 
Department  of  Commerce  and  thus  do  not  relate  to  the  employee's  official  duties.  However,  an  employee  of  the 
FLRA  could  not  give  the  same  presentations  for  compensation. 

Example  6;  A  program  analyst  employed  at  the  Environmental  Protection  Agency  may  receive  royalties  and  other 
compensation  for  a  book  about  the  history  of  the  environmental  movement  in  the  United  States  even  though  it 
contains  brief  references  to  the  creation  and  responsibilities  of  the  EPA.  A  covered  noncareer  employee  of  the 
EPA,  however,  could  not  receive  compensation  for  writing  the  same  book  because  it  deals  with  the  general  subject 
matter  area  affected  by  EPA  programs  and  operations.  Neither  employee  could  receive  compensation  for  writing 
a  book  that  focuses  on  specific  EPA  regulations  or  otherwise  on  its  programs  and  operations. 

Example  7:  An  attorney  in  private  practice  has  been  given  a  one  year  appointment  as  a  special  Government 
empbyee  to  serve  on  an  advisory  committee  convened  for  the  purpose  of  surveying  and  recommending  modification 
of  procurement  reguiations  that  deter  small  businesses  from  competing  for  Government  contracts.  Because  his 
sen/ice  under  that  appointment  is  not  expected  to  exceed  60  days,  the  attorney  may  accept  compensation  for  an 
article  about  the  anticompetitive  effects  of  certain  regulatory  certification  requirements  even  though  those  regulations 
are  being  reviewed  by  the  advisory  committee.  The  regulations  which  are  the  focus  of  the  advisory  committee 
deliberations  are  not  a  particular  matter  involving  specific  parties.  Because  the  information  is  nonpublic,  he  couid 
not,  however,  accept  compensation  for  an  article  which  recounts  advisory  committee  deliberations  that  took  place 
in  a  meeting  closed  to  the  public  in  order  to  discuss  proprietary  information  provided  by  a  small  business. 

Example  8;  A  biologist  who  is  an  expert  in  marine  life  is  empioyed  for  more  than  60  days  in  a  year  as  a  special 
Government  employee  by  the  National  Science  Foundation  to  assist  in  developing  a  program  of  grants  by  the 
Foundation  for  the  study  of  coral  reefs.  The  biologist  may  continue  to  receive  compensation  for  speaking,  teaching 
and  writing  about  marine  life  generally  and  coral  reefs  specifically.  However,  during  the  term  of  her  appointment 
as  a  special  Government  employee,  she  may  not  receive  compensation  for  an  article  about  the  NSF  program  she 
is  participating  in  developing.  Only  the  latter  would  concern  a  matter  to  which  the  special  Government  employee 
is  assigned. 

Example  9;  An  expert  on  international  banking  transactions  has  been  given  a  one-year  appointment  as  a  special 
Government  employee  to  assist  in  analyzing  evidence  in  the  Government’s  fraud  prosecution  of  owners  of  a  failed 
savings  and  loan  association.  It  is  anticipated  that  she  wilt  serve  fewer  than  60  days  under  that  appointment. 
Nevertheless,  during  her  appointment,  the  expert  may  not  accept  compensation  for  an  article  about  the  fraud 
prosecution,  even  though  the  article  does  not  reveal  nonpublic  information.  The  prosecution  is  a  particular  matter 
that  involves  specific  parties. 

(ii)  Agency  has  the  meaning  set  forth  in  Sec.  2635.102(a),  except  that  any  component  of  a 
department  designated  as  a  separata  agency  under  Sec.  2635.203(a)  shall  be  considered  a  separate  agency. 

(iii)  Compensation  includes  any  form  of  consideration,  remuneration  or  income,  including  royalties, 
given  for  or  in  connection  with  the  employee's  teaching,  speaking  or  writing  activities.  Unless  accepted  under 
specific  statutory  authority,  such  as  31  U.S.C.  1353,  5  U.S.C.  4111  or  7342,  or  an  agency  gift  acceptance  statute, 
it  includes  transportation,  lodgings  and  meals,  whether  provided  in  kind,  by  purchase  of  a  ticket,  by  payment  in 
advance  or  by  reimbursement  after  the  expense  has  been  incurred.  It  does  not  include: 

(A)  Items  offered  by  any  source  that  could  be  accepted  from  a  prohibited  source  under 

subpart  B  of  this  part; 


(B)  Meals  or  other  incidents  of  attendance  such  as  waiver  of  attendance  fees  or  course 
materials  furnished  as  part  of  the  event  at  which  the  teaching  or  speaking  takes  place;  or 

(C)  Copies  of  books  or  of  publications  containing  articles,  reprints  of  articles,  tapes  of 
speeches,  and  similar  items  that  provide  a  record  of  the  teaching,  speaking  or  writing  activity. 

(iv)  Receive  means  that  there  is  actual  or  constructive  receipt  of  the  compensation  by  the 
employee  so  that  the  employee  has  the  right  to  exercise  dominion  and  control  over  the  compensation  and  to  direct 
its  subsequent  use.  Compensation  received  by  an  employee  includes  compensation  which  is; 

(A)  Paid  to  another  person,  including  a  charitabie  organization,  on  the  basis  of 
designation,  recommendation  or  other  specification  by  the  empbyee;  or 

(B)  Paid  with  the  empbyee’s  knowledge  and  acquiescence  to  his  parent,  sibling,  spouse, 
chib,  or  dependent  reiative. 
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(v)  Particular  matter  involving  specific  parties  has  the  meaning  set  forth  in  Sec.  2637.102(a)(7) 

of  this  chapter. 


(vi)  Personal  and  substantial  participation  has  the  meaning  set  forth  in  Sec.  2635.402(b)(4). 

(3)  Exception  for  teaching  certain  courses.  Notwithstanding  that  the  activity  would  relate  to  his  official 
duties  under  paragraphs  (a)(2)(i)(B)  or  (E)  of  this  section,  an  employee  may  accept  compensation  for  teaching  a 
course  requiring  multiple  presentations  by  the  employee  if  the  course  is  offered  as  part  of: 

(i)  The  regularly  established  curriculum  of; 

(A)  An  institution  of  higher  education  as  defined  at  20  U.S.C.  1141(a); 

(B)  An  elementary  school  as  defined  at  20  U.S.C.  2891  (8);  or 

(C)  A  secondary  school  as  defined  at  20  U.S.C.  2891(21);  or 

(ii)  A  program  of  education  or  training  sponsored  and  funded  by  the  Federal  Government  or  by 
a  State  or  local  government  which  is  not  offered  by  an  entity  described  in  paragraph  (a)(3)(i)  of  this  section. 

Example  1 :  An  employee  of  the  Cost  Accounting  Standards  Board  who  teaches  an  advanced  accounting  course 
as  part  of  the  regular  business  school  curriculum  of  an  accredited  university  may  receive  compensation  for  teaching 
the  course  even  though  a  substantial  portion  of  the  course  deals  with  cost  accounting  principles  applicable  to 
contracts  with  the  Government.  Moreover,  his  receipt  of  a  salary  or  other  compensation  for  teaching  this  course 
does  not  violate  the  honorarium  prohibition  on  receipt  of  compensation  for  any  speech,  which  is  implemented  in 
Sec.  2636.201  through  2636.205  of  this  chapter. 

Example  2:  An  attorney  employed  by  the  Equal  Empbyment  Opportunity  Commission  may  accept  compensation 
for  teaching  a  course  at  a  state  college  on  the  subject  of  Federal  employment  discrimination  law.  The  attorney 
could  not  accept  compensation  for  teaching  the  same  seminar  as  part  of  a  continuing  education  program  sponsored 
by  her  bar  association  because  the  subject  of  the  course  is  focused  on  the  operations  or  programs  of  the  EEOC 
and  the  sponsor  of  the  course  is  not  an  accredited  educational  institution. 

Example  3:  An  employee  of  the  National  Endowment  for  the  Humanities  is  invited  by  a  private  university  to  teach 
a  course  that  is  a  survey  of  Government  policies  in  support  of  artists,  poets  and  wrKers.  As  part  of  his  official 
duties,  the  employee  administers  a  grant  that  the  university  has  received  from  the  NEH.  The  employee  may  not 
accept  compensation  for  teaching  the  course  because  the  university  has  interests  that  may  be  substantially  affected 
by  the  performance  or  nonperformance  of  the  employee's  duties.  Likewise,  an  employee  may  not  receive 
compensation  for  any  teaching  that  is  undertaken  as  part  of  his  official  duties  or  that  involves  the  use  of  nonpublic 
information. 

(b)  Reference  to  official  position.  An  employee  who  is  engaged  in  teaching,  speaking  or  writing  as  outside 
employment  or  as  an  outside  activity  shall  not  use  or  permit  the  use  of  his  official  title  or  position  to  identify  him 
in  connection  with  his  teaching,  speaking  or  writing  activity  or  to  promote  any  book,  seminar,  course,  program  or 
similar  undertaking,  except  that: 

(1)  An  employee  may  include  or  permit  the  inclusion  of  his  title  or  position  as  one  of  several  biographical 
details  when  such  information  is  given  to  identify  him  in  connection  with  his  teaching,  speaking  or  writing,  provided 
that  his  title  or  position  is  given  no  more  prominence  than  other  significant  biographical  details; 

(2)  An  employee  may  use,  or  permit  the  use  of,  his  title  or  position  in  connection  with  an  article  published 
in  a  scientific  or  professional  journal,  provided  that  the  title  or  position  is  accompanied  by  a  reasonably  prominent 
disclaimer  satisfactory  to  the  agency  stating  that  the  views  expressed  in  the  article  do  not  necessarily  represent  the 
views  of  the  agency  or  the  United  States;  and 

(3)  An  employee  who  is  ordinarily  addressed  using  a  general  term  of  address,  such  as  *The  Honorable," 
or  a  rank,  such  as  a  military  or  ambassadorial  rarMt,  may  use  or  permit  the  use  of  that  term  of  address  or  rank  in 
connection  with  his  teaching,  speaking  or  writing. 

Note;  Some  agencios  may  have  policies  requiring  advance  agency  review,  clearance,  or  approval  ol  certain 
speeches,  books,  articles  or  similar  products  to  determine  whether  the  product  contains  an  appropriate  disclaimer, 
discbses  nonpubib  informatbn,  or  otherwise  complies  with  this  sectbn. 

Example  1;  A  meteorologist  empbyod  with  the  National  Oceanic  and  Atmospheric  Administration  is  asked  by  a 
local  university  to  teach  a  graduate  course  on  hurrbanes.  I'iie  university  may  include  the  meteorologist's 
Government  titb  and  positbn  together  with  other  informatbn  about  his  education  and  previous  errpbyment  in 
course  materials  setting  forth  biographical  data  on  all  teachers  involved  in  the  graduate  program,  l-fowever,  his 
title  or  positbn  may  not  be  used  to  promote  the  course,  (or  example,  by  featuring  the  meteoiobgisi's  Government 
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titls,  S«nior  Meteorologist,  NOAA,  in  bold  tpe  under  his  name.  In  contrast,  his  title  may  be  used  in  this  manner 
when  the  meteorologist  is  authorized  by  NOAA  to  speak  in  his  official  capacity. 

Example  2:  A  doctor  just  employed  by  the  Centers  for  Disease  Control  has  written  a  paper  based  on  his  earlier 
independent  research  into  cell  structures.  Incident  to  the  paper’s  publication  in  the  Journal  of  the  American  Medical 
Association,  the  doctor  may  be  given  credit  for  the  paper,  as  Dr.  M.  Wellbeing,  Associate  Director,  Centers  for 
Disease  Control,  provided  that  the  article  also  contains  a  disclaimer,  concurred  in  by  the  CDC,  indicating  that  the 
paper  is  the  result  of  the  doctor's  independent  research  and  does  not  represent  the  findings  of  the  CDC. 

Example  3:  An  employee  of  the  Federal  Deposit  Insurance  Corporation  has  been  asked  to  give  a  speech  in  his 
private  capacity,  without  compensation,  to  the  annual  meeting  of  a  committee  of  the  American  Bankers  Association 
on  the  need  for  banking  reform.  The  employee  may  be  described  in  his  introduction  at  the  meeting  as  an 
employee  of  the  Federal  Deposit  Insurance  Corporation  provided  that  other  pertinent  biographical  detai's  are 
mentioned  as  well. 

See.  263S.808  Fundraleing  activltlee 

An  •mployn*  may  angaga  In  tundralaing  only  In  aecordanca  with  the  raatrlctlona  In  part  950  of  thia  titia 
on  tha  conduct  of  charitable  fundralaing  In  tha  Fadaral  workplace  and  In  accordance  with  paragrapha  (b) 
and  (c)  of  thia  aectton. 

(a)  Definitions.  For  purposes  of  this  section: 

(1)  Fundraising  means  the  raising  of  funds  for  a  nonprofit  organization,  other  than  a  political  organization 
as  defined  in  26  U.S.C.  527(e),  through: 

(i)  Solicitation  of  funds  sr  sale  of  Hems;  or 

(ii)  Participation  in  the  conduct  of  an  event  by  an  employee  where  any  portion  of  the  cost  of 
attendance  or  participation  may  be  taken  as  a  charHable  tax  deduction  by  a  person  incurring  that  cost. 

(2)  Participation  in  the  conduct  of  an  event  means  active  and  visible  participation  in  the  promotion, 
production,  or  presentation  of  the  event  and  includes  serving  as  honorary  chairperson,  sitting  at  a  head  table  during 
the  event,  and  standing  in  a  reception  line.  The  term  does  not  include  mere  attendance  at  an  event  provided  that, 
to  the  employee’s  knowledge,  his  attendance  is  not  used  by  the  nonprofit  organization  to  promote  the  event.  While 
the  term  generally  includes  any  public  speaking  during  the  event,  it  does  not  include  the  delivery  of  an  official 
speech  as  defined  in  paragraph  (a)(3)  of  this  section  or  any  seating  or  other  participation  appropriate  to  the  delivery 
of  such  a  speech.  Waiver  of  a  fee  for  attendance  at  an  event  by  a  participant  in  the  conduct  of  that  event  does 
not  constitute  a  gift  for  purposes  of  subpart  B  of  this  part. 

Note:  This  section  does  not  prohibit  fundraising  for  political  parties.  However,  there  are  statutory  restrictions  that 
apply  to  political  fundraising.  Employees,  other  than  those  exempt  under  5  U.S.C.  7324(d),  are  prohibited  by  the 
Hatch  Ad,  5  U.S.C.  7321  through  7328,  from  soliciting  or  collecting  contributions  or  other  funds  for  a  partisan 
political  purpose  or  in  connection  with  a  partisan  election.  In  addition,  all  employees  are  prohibited  by  18  U.S.C. 
602  from  knowingly  soliciting  contributions  for  any  poiHical  purpose  from  other  employees  and  by  18  U.S.C.  607 
from  soliciting  such  contributions  in  the  Federal  workplace. 

Example  1:  The  Secretary  of  Transportation  has  been  asked  to  serve  as  master  of  ceremonies  for  an  All-Star 
Gala.  Tickets  to  the  event  cost  $150  and  are  tax  deductible  as  a  charitable  donation,  wHh  proceeds  to  be  donated 
to  a  local  hospHal.  By  serving  as  master  of  ceremonies,  the  Secretary  would  be  participating  in  fundraising. 

(3)  Official  speech  means  a  speech  given  by  an  employee  in  his  official  capacHy  on  a  subject  matter  that 
relates  to  his  official  duties,  provided  that  the  empbyee’s  agency  has  determined  that  the  event  at  which  the 
speech  is  to  be  given  provides  an  appropriate  forum  for  the  dissemination  of  the  information  to  be  presented  and 
provided  that  tha  employee  does  not  request  donations  or  other  support  for  the  nonprofit  organization.  Subject 
matter  relates  to  an  employee’s  rificial  duties  if  H  focuses  specifically  on  the  employee’s  ol(icial  duties,  on  the 
responsibilHies,  programs,  or  operations  of  the  employee’s  agency  as  described  in  Sec.  2635.807(a)(2)(i)(E),  or  on 
matters  of  Administration  policy  on  which  the  employee  has  been  authorized  to  speak. 

Example  1:  1he  Secretary  of  Labor  is  invHed  to  speak  at  a  banquet  honoring  a  distinguished  labor  leader,  the 
proceeds  of  which  will  benefit  a  nonprofit  organization  that  assists  homeless  families.  She  devotes  a  major  portion 
cf  her  speech  to  the  Administration’s  Points  of  Light  inHiative,  an  effort  to  encourage  citizens  to  volunteer  their  time 
to  help  solve  serious  social  problems.  Because  she  is  authorized  to  speak  on  Administration  policy,  her  remarks 
at  the  banquet  are  an  official  speech.  However,  the  Secretary  would  be  engaged  in  fundraising  if  she  were  to 
conclude  her  official  speech  with  a  request  for  donations  to  the  nonprofit  organization. 

Example  2:  A  charitable  organization  is  sponsoring  a  two-day  tennis  tournament  at  a  country  club  in  the 
Washington,  DC  area  to  raise  funds  for  recreational  programs  for  learning  disabled  children.  The  organization  has 
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invitsd  tha  Sacratary  of  Education  to  giva  c  spaach  on  fadarally  fundad  spaoial  aducetlon  programs  at  tha  awards 
dinnar  to  ba  hald  at  tha  oonclusbn  of  tha  tournamant  and  a  OAtarminatloR  has  baan  mada  that  tha  dinnar  is  an 
appropriata  forum  for  tha  particuiar  spaoch.  Tha  Sacratary  may  spaak  at  tha  dinnar  and,  undar  Sac. 
263S.204(g)(1),  ha  may  partaka  of  tha  maal  providad  to  him  at  tha  dinnar. 

(4)  Parsonaiiy  soibit  maans  to  raquast  or  otharwisa  ancouraga  donations  or  othar  support  aithar  through 
parson-to-parson  contact  or  through  tha  usa  of  ona's  nama  or  Idantity  in  corraspondancn  or  by  parmitting  its  usa 
by  others.  K  ooes  not  include  tha  solicitation  of  funds  through  the  media  or  through  either  oral  remarks,  or  the 
contemporaneous  dispatch  of  like  items  of  mass-produced  correspondence,  if  such  remarks  or  correspondence  are 
addressed  to  a  graup  consisting  of  many  persons,  unless  it  Is  known  to  the  empbyae  that  tha  solicitation  is 
targeted  at  subordinates  or  at  persons  who  are  prohibitad  sources  within  the  meaning  of  Sec.  2635.203(d).  ft  does 
not  include  bahind-tha-scenes  assistance  in  tha  solbitation  of  funds,  such  as  drafting  correspondence,  stuffing 
anvalopas,  or  accounting  for  contributions. 

Example  1:  An  empbyae  of  the  Department  of  the  Energy  who  signs  a  letter  solbiting  funds  for  a  local  private 
s^ool  does  not  "personally  solicit*  funds  when  500  copies  of  the  letter,  whbh  makes  no  mantbn  of  his  DOE 
positbn  and  title,  are  mailed  to  members  of  the  beat  community,  even  though  some  indivbuals  who  are  empbyed 
by  Department  of  Energy  contractors  may  receive  the  letter. 

(b)  Fundraising  In  an  official  capacity.  An  amployaa  may  partlelpata  In  fundralaUtg  In  an  official  capacity 
If,  In  aeeordanea  with  a  atatuta,  Exacutiva  ordar,  ragulatlon  or  otharwiaa  aa  datarmlnad  by  tha  aganey,  ha 
la  authorUad  to  angaga  In  tha  fundraising  activity  aa  part  of  hla  official  dutlaa.  Whan  authorixad  to 
partlelpata  In  an  official  capacity,  an  amployaa  may  uaa  hla  official  titia,  position  and  authority. 

Example  1 :  Because  participation  in  his  official  capacity  is  authorized  under  part  950  of  this  title,  the  Secretary 
of  the  Army  may  sign  a  memorandum  to  all  Army  personnel  encouraging  them  to  donate  to  the  Combined  Federal 
Campaign. 

(e)  Fundralaing  In  a  parsons!  capacity.  An  amployaa  may  angaga  In  fundraising  In  hla  parsons!  capacity 
providad  that  ha  doaa  not: 

(1)  Parsonaiiy  solicit  funds  or  othar  support  from  a  aubordinata  or  from  any  parson: 

(I)  Known  to  tha  amployaa.  If  tha  amployaa  la  othar  than  a  apaelal  Qovarnmant  amployaa, 
to  ba  a  prohibited  source  within  tha  meaning  of  Sac.  2635.203(d);  or 

(II)  Known  to  tha  amployaa.  If  tha  amployaa  la  a  apacM  Qovarnmant  amployaa,  to  ba  a 
prohibited  source  within  tha  meaning  of  Sec.  2635.203(dX4)  that  la  a  parson  whose  Intareata  may  ba 
substantially  affected  by  performance  or  nonperformance  of  hla  official  dutlaa. 

(2)  Uaa  or  permit  tha  uaa  of  hla  official  title,  position  or  any  authority  aaaoelatad  with  hla  public 
office  to  further  tha  fundraising  effort,  except  that  an  amployaa  who  la  ordinarily  addraaaad  using  a  general 
term  of  addraaa,  such  "Tha  Honorable,"  or  a  rank,  such  aa  a  military  or  andraaaadorlal  rank,  may  uaa  or 
permit  tha  uaa  of  that  term  of  addraaa  or  rank  for  such  purposes;  or 

(3)  Engage  in  any  action  that  would  otherwise  vbiate  this  part. 

Exampie  1:  A  nonprofit  organization  is  sponsoring  a  golf  tournament  to  raise  funds  for  underprivileged  children. 
The  Secretary  of  the  Navy  may  not  enter  the  tournament  with  the  understanding  that  the  organization  intends  to 
attract  partbipants  by  offering  other  entrants  tha  opportunity,  in  exchange  for  a  donation  in  the  lorm  of  an  entry  fee, 
to  speib  the  day  playing  1 8  holes  of  golf  in  a  foursome  with  the  Secretary  of  the  Navy. 

Example  2:  An  employee  of  the  Merit  Systems  Proteetbn  Board  may  not  use  the  agency's  photocopier  to 
reproduce  fundraising  literature  for  her  son’s  private  school.  Such  use  of  the  photocopier  would  vbiate  the 
standards  at  Sec.  2635.704  regarding  use  of  Govenment  property. 

Example  3;  An  Assistant  Attorney  General  may  not  sign  a  letter  solbiting  funds  for  a  homeless  shelter  as  "John 
Doe,  Assistant  Attorney  General."  He  also  may  rot  sign  a  letter  with  Just  his  signature,  "John  Doe,"  soliciting 
funds  from  a  prohibited  source,  unless  the  letter  is  one  of  many  bentbal,  mass-produced  letters  addressed  to  a 
large  group  where  the  solbitatbn  is  not  known  to  him  to  be  targeted  at  persons  who  are  either  prohibited  sources 
or  suterdinates. 

bee.  2635.809  Just  financial  obligations 

Empbyees  shall  satisfy  in  good  faith  their  obligations  a«  citizens,  including  all  just  financial  obligatbns,  especially 
those  such  as  Federal,  State,  or  local  taxes  that  are  imposed  by  law.  For  purposes  of  this  seetbn,  a  just  financial 
obligatbn  includes  any  financial  obligatbn  acknowledge  by  the  employee  or  reduced  to  judgment  by  a  court.  In 
good  faith  means  an  honest  intentbn  to  fulfill  any  just  financial  obligation  in  a  timely  manner.  In  the  event  of  a 
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disput*  b9tw«en  an  employee  and  an  alleged  creditor,  this  section  does  not  require  an  agency  to  determine  the 
validity  or  amount  of  the  disputed  debt  or  to  collect  a  debt  on  the  alleged  creditor’s  behalf. 

SUBPART  I:  RELATED  STATUTORY  AUTHORITIES 

See.  2635.901  Qeneral 

In  addition  to  the  standards  of  ethical  conduct  set  forth  in  subparts  A  through  H  of  this  part,  there  are  a  number 
of  statutes  that  establish  standards  to  which  an  emptoyee’s  conduct  must  conform.  The  list  set  forth  in  Sec. 
2635.902  references  some  of  the  more  significant  of  those  statutes.  It  is  not  comprehensive  and  includes  only 
references  to  statutes  of  general  applicabilify.  While  it  includes  references  to  several  of  the  l;>asic  conflict  of  interest 
statutes  whose  standards  are  explained  in  mom  detail  throughout  this  part,  it  does  not  include  references  to  statutes 
of  more  limited  applicability,  such  as  statutes  that  apply  only  to  officers  and  employees  of  the  Department  of 
Defense. 

Sec.  2635.902  Related  statutes 

(a)  The  prohibitbn  against  solicitation  or  receipt  of  Bribes  (18  U.S.C.  201(b)). 

(b)  The  prohibition  against  solicitation  or  receipt  of  Illegal  gratuities  (18  U.S.C.  201(c)), 

(c)  The  prohibition  against  seeking  or  receiving  Compensation  for  certain  representational  senrices  before  the 
Government  (18  U.S.C.  203). 

(d)  The  prohibition  against  assisting  in  the  prosecution  of  Claims  against  the  Government  or  acting  as  agent  or 
attorney  before  the  Government  (18  U.S.C.  205). 

(e)  The  Post-employment  restrictions  applicable  to  former  employees  (18  U.S.C.  207,  with  implementing  regulations 
at  parts  2637  and  2641  of  this  chapter). 

(f)  The  Post-employment  restrictbns  applicable  to  former  procurement  offbials  (41  U.S.C.  423(f)). 

(g)  The  prohibition  against  Panicipating  in  matters  affecting  an  empbyee's  own  financial  interests  or  the  financial 
interests  of  other  specified  persons  or  organizatbns  (18  U.S.C.  208). 

(h)  The  prohibitbn  on  a  Procurement  official's  negotiating  for  empbyment  with  competing  contractors  (41  U.S.C. 
423(b)(1)). 

(i)  The  prohibitbn  against  receiving  salary  or  any  contributbn  to  or  supplementation  of  Salary  as  comper^satbn 
for  Government  service  from  a  source  other  than  the  United  States  (18  U.S.C.  209). 

(j)  The  prohibition  against  Gifts  to  superbrs  (5  U.S.C.  7351). 

(k)  The  prohibitbn  against  solbltatbn  or  receipt  of  Gifts  from  specified  prohlL'ted  sources  (5  U.S.C.  7353). 

(l)  The  prohibition  against  solbitatbn  or  receipt  of  Gifts  from  competing  contractors  (41  U.S.C.  423(b)(2)). 

(m)  The  provisions  governing  receipt  and  dispositbn  of  Foreign  gifts  and  riecoratbns  (5  U.S.C.  7342). 

(n)  The  Code  of  Ethbs  br  Government  Se.’vbe  (Pub.  L.  96-303,  94  Stat.  855). 

(o)  The  prohibitions  against  certain  Politbal  activities  (5  U.S.C.  7321  et  seq.  and  18  U.S.C.  602,  603,  606  and 
607). 

(p)  The  prohibitbns  against  Disbyalty  and  striking  (5  U.S.C.  7311  and  18  U.S.C.  1918). 

(q)  The  general  prohibitbn  against  Acting  as  the  agent  of  a  foreign  princ4>al  required  to  register  under  the  Foreign 
Agents  Registratbn  Act  (18  U.S.C.  219). 

(r)  The  prohibitbn  against  Employment  of  a  person  oonvbted  of  partb^ting  in  or  promoting  a  riot  or  civil  disorder 
(5  U.S.C.  7313). 

(s)  The  prohibitbn  i^ainst  Empbyment  of  an  individual  who  habitually  uses  intoxbating  beverages  to  excess  (5 
U.S.C.  7352). 

(t)  The  prohibition  against  Misuse  cH  a  Government  vehicle  (31  U.S.C.  1344), 

(u)  The  prohibitbn  against  Misuse  of  the  franking  privilege  (18  U.S.C.  1719). 
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(v)  The  prohibition  against  Fraud  or  faise  statements  in  a  Government  matter  (18  U.S.C.  1001). 

(w)  The  prohibition  against  Concealing,  mutilating  or  destroying  a  public  record  (18  U.S.C.  2071). 

(x)  The  prohibition  against  Counterfeiting  or  forging  transportation  requests  (18  U.S.C.  508). 

(y)  The  restrictions  on  Disclosure  of  certain  sensitive  Government  information  under  the  Freedom  of  Information 
Ad  and  the  Privacy  Act  (5  U.S.C.  552  and  5S2a). 

(z)  The  prohibitions  against  Disclosure  of  classified  information  (18  U.S.C.  798  and  50  U.S.C.  783(b)). 

(aa)  The  prohibition  against  Disclosure  of  proprietary  information  and  certain  other  information  of  a  confidential 
nature  (18  U.S.C.  1905). 

(bb)  The  prohibition  against  unauthorized  Disclosure  of  certain  procurement  sensitive  information,  including 
proprietary  or  source  selection  information  (41  U.S.C.  423(b)  (3)  and  (d)). 

(cc)  The  prohibition  against  Unauthorized  use  of  documents  relating  to  claims  from  or  by  the  Government  (18 
U.S.C.  285). 

(dd)  The  prohibition  against  Certain  personnel  practices  (5  U.S.C.  2302). 

(ee)  The  prohibition  against  Interference  with  civil  service  examinations  (18  U.S.C.  1917). 

(ff)  The  restrictions  on  Use  of  public  funds  for  lobbying  (16  U.S.C.  1913). 

(gg)  The  prohibition  against  participation  in  the  Appointment  or  promotion  of  relatives  (5  U.S.C.  3110). 

(hh)  The  prohibition  against  solicitation  or  Acceptance  of  anything  of  value  to  obtain  public  office  for  another  (18 
U.S.C.  211). 

(ii)  The  prohibKion  against  Conspiracy  to  commit  an  offense  against  or  to  defraud  the  United  States  (18  U.S.C. 
371). 

(jj)  The  prohibition  against  Embezzlement  or  conversion  of  Government  money  or  property  (16  U.S.C.  641). 

(kk)  The  prohibition  against  Failing  to  account  for  public  money  (18  U.S.C.  643). 

(II)  The  prohibition  against  Embezzlement  of  the  money  or  property  of  another  person  that  is  in  the  possession  of 
an  employee  by  reason  of  his  employment  (18  U.S.C.  654). 
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SECTION  2.  DoD  SUPPLEMENT  TO  5  C.F.R.  PART  2635  (reference  (a)) 

2-200.  Purpose.  In  accordance  with  5  C.F.R.  2635.105 
(reference  (a))  in  subsection  2-100  of  this  Regulation,  the  provisions  in  this 
Regulation  apply  to  employees  of  the  Department  of  Defense  (DoD)  and 
supplement  the  "Standards  of  Ethical  Conduct  for  Employees  of  the  Executive 
Branch"  contained  in  5  C.F.R.  2635  (reference  (a))  in  subsection  2-100  of  this 
Regulation.  DoD  employees  are  required  to  comply  with  5  C.F.R.  2635 
(reference  (a))  in  subsection  2-100  of  this  Regulation,  this  Regulation,  and 
implementing  guidance  and  procedures. 

2-201.  Desienation  of  Separate  Agency  Components 

a.  Pursuant  to  5  C.F.R.  2635.203(a)  (reference  (a))  in 
subsection  2-100  of  this  Regulation,  each  of  the  following  Components  of  C^D  is 
designated  as  a  separate  Agency  for  purposes  of  the  provisions  in  5  C.F.R.  2635 
Subpart  B  (reference  (a))  in  subsection  2-100  of  this  Regulation,  governing  gifts 
from  outside  sources  and  5  C.F.R.  2635.807  (reference  (a))  in  subsection  2-100  of 
this  Regulation,  governing  teaching,  speaking  and  writing: 

(1)  Department  of  the  Army; 

(2)  Department  of  the  Navy; 

(3)  Department  of  the  Air  Force; 

(4)  Defense  Commissary  Agency; 

(5)  Defense  Contract  Audit  Agency; 

(6)  Defense  Finance  and  Accounting  Service; 

(7)  Defense  Information  Systems  Agency; 

(8)  Defense  Intelligence  Agency; 

(9)  Defense  Investigative  Service; 

(10)  Defense  Logistics  Agency; 

(11)  Defense  Mapping  Agency; 

(12)  Defense  Nuclear  Agency; 

(13)  National  Security  Agency; 
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(14)  Of^oe  of  the  Inspector  (General; 


(15)  Uniformed  Services  University  of  the  Health 
Sdenoes. 


b.  Employees  of  DoD  Components  not  designated  as 
separate  Agencies,  indudinff  employee  of  C^D,  will  be  treated  as  employees  of 
DoD  which  shall  be  treated  as  a  single  Agency  that  is  separate  from  the  above 
listed  agencies  for  puiposes  of  deteimining  whether  the  donor  of  a  gift  is  a 
prohibit^  soti^oe  under  5  CF.R  2635.203(d)  (reference  (a))  in  subse^on  2-100  of 
dds  R^uladon,  and  for  identifying  the  DoD  employee's  Agency  under  5  C.F.R. 
^35.807  (reference  (a))  in  subs^cm  2-100  of  this  Regulation,  governing  teaching, 
speaking  and  writing. 


2-202.  Addiltenai  Ex«Pti0Dg  for  Gifts  Sowtgg-  in 

addition  to  the  gifts  which  come  wititin  me  exceptions  set  forth  in  5  C.F.R 
2635.204  (reference  (a))  in  subsection  2-100  of  fois  Regulation,  and  subject  to  all 
provisions  of  5  C.F.R  2635.201  tim>ugh  2635.205  (reference  (a))  in  subsection  2-100 
of  this  Regulation,  a  DoD  employee  may  accept  gifts  feom  outside  sources 
otherwise  prohibited  1^  5  C.F.R.  2635.2(S(a)  (reference  (a))  in  subsection  2-100  of 
this  Regulation,  as  follows: 


a.  Events  Sponsored  bv  States.  Local  Governments  or 
Civic  OrganizarioiMt.  A  DoD  employee  may  accept  a  sponsor's  unsolicited  gift  of 
free  attendance  for  himself  and  an  accompanying  spouse  at  an  event  sponsored  by 
a  State  or  local 
26  U.S.C.  501(c) 


i  TOvemment  or  by  a  dvic  organization  exempt  from  taxation  under 
c)(4)  (reference  (b)),  when: 


(1)  The  Agency  Designee  has  detennined  that  the 
ccunmunity  relations  interests  of  the  Agency  will  be  served  by  the  DoD  employee's 
attendance; 


(2)  The  cost  of  foe  DoD  employee's  and  the 
spouse's  attendance  is  provided  by  the  sponsor  in  accordance  wim  5  C.F.R 
^35.204(g)(5)  (reference  (a))  in  subsection  2-100  of  mis  Regulation;  and 

(3)  The  gift  of  free  attendance  meets  me 
defiftition  in  5  C.F.R  2635.204(g)(4)  (refermce  (a))  in  subsection  2-100  of  this 
Regulaticm. 


b.  Scholarships  and  Grants.  A  DoD  employee,  or  the 
di^tendent  of  a  Dd3  employee,  nuiy  accept  an  educational  scholarship  or  grant 
fetm  an  entity  tiuit  does  not  have  interests  that  may  be  substantially  affect  by 
tlte  perfcumance  mr  non-performance  of  me  involved  DoD  employee's  ofRdal 
duties,  or  from  an  association  or  similar  entity  mat  does  not  nave  a  majority  of 
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members  with  such  interests,  if  the  Dol?  C'c^iti^iient  DAEO  or  designee 
determines  that: 

<1)  The  schoIc.rship  or  ^ant  is  made  as  part  of 
an  established  program  of  grants  cr  awards  that  is  funded,  wholly  Ci  in  part,  to 
ensure  its  continuation  on  a  regular  basis  and  under  which  rcdpients  are  selected 
pursuant  to  written  standards;  or 

(2)  The  scholarship  or  grant  is  established  for 
the  benefit  of  DoD  employees,  or  the  dependents  of  DoD  employees,  and 
recipients  are  selected  pursuant  to  written  standards  approved  by  the  Secretary  of 
Defense  or,  where  the  scholarship  or  grant  is  available  only  to  military  members 
or  their  dep)endents,  by  the  Secretary  of  the  Military  Department  concerned. 

2-203.  Additional  Limitations  on  Gifts  Between  DoD  Employees. 
The  following  limitations  shall  apply  to  gifts  horn  groups  of  DoD  employees  that 
include  a  suTOrdinate  and  to  voluntary  contributions  to  gifts  for  superiors 
permitted  under  5  C.F.R.  2635.304(c)(1)  (reference  (a))  in  subsection  2-100  of  this 
Regulation: 

e.  Gifts  From  a  Group  That  Includes  a  Subordinate. 
RegsrHesa  of  tiu  nauiAer  of  DoD  employees  contributing  to  a  mft  or  pfts  on  a 
spedoi,  b^requent  occasion  as  permitted  by  5  CJFJL  2636  (reference  (a)) 

bi  subseetbm  2-100  of  this  Relation,  a  DoD  employee  may  not  accept  a  or 
gffts  from  a  donating  group  q  the  market  value  exceeds  an  aggregate  of  $300  and 
if  Ike  DoD  employee  knows  or  has  reason  to  know  Aat  any  member  of  Ike 
donating  group  is  his  sid>ordinate. 

(1)  The  cost  of  items  excluded  from  the 
definition  of  a  gift  by  5  C.F.R.  2635.203(b),  (reference  (a))  in  subsection  2-100  of 
this  Regulation,  and  the  cost  of  food,  refreshments  and  entertainment  provided  to 
the  DoD  employee  and  his  personal  guests  to  mark  the  occasion  for  which  the  gift 
is  given  shall  not  be  include  in  determining  whether  the  value  of  a  gift  or  gifts 
exceeds  d\e  $300  aggregate  limit. 

(2)  The  value  of  a  gift  or  rifts  from  two  or 
more  donating  groups  shall  be  aggregated  and  shall  be  considered  to  be  from  a 
single  donating  group  if  the  DoD  employee  offered  the  gift  knows  or  has  reason 
to  know  that  an  individual  who  is  his  subordinate  is  a  member  of  more  than  one 
of  the  donating  groups. 


b.  Voluntary  Contribution.  For  purposes  of  S  C 
2S3S30i(c)(l),  inference  (a))  in  subsection  2-100  of  tiUs  Regulation,  the  nombtal 
amount  of  a  voluntary  arntrOmtion  that  a  DoD  enqrloyee  may  solicit  from 
another  DoD  employee  for  a  group  gift  to  Ike  contributing  DoD  employee's 
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superior  for  any  special,  infrequent  occasion  shall  not  exceed  $10.  A  voluntary 
contrOrution  of  a  nominal  amount  for  food,  refreshments  and  entertainment  for  the 
superior,  the  personal  guests  of  the  superior  and  other  attendees  at  an  event  to 
mark  the  occasion  for  which  a  group  gift  is  given  may  be  solicited  as  a  separate, 
voluntary  contribution  not  subject  to  $10  limit. 

2-204.  Standard  for  Accontplishing  Disqualification 

a.  Disqualifying  Financial  Interests.  A  DoD  employee 
who  is  required,  in  accordance  with  5  CSM.  2635.402(c)  (reference  (a))  in 
subsection  2-7.0ff  of  this  Relation,  to  disqualify  himself  from  participation  in  a 
particular  matter  to  which  he  has  been  assigned  shall,  notwithstanding  the 
guidance  in  5  CJFJR.  263r  .402(c)(1)  and  (2)  (i^erence  (a))  in  subsection  2-100  of 
this  Regulation,  provide  written  notice  of  disqualification  to  his  supervisor  upon 
determining  that  he  will  not  participate  in  tfie  matter. 

b.  Disqualification  to  Ensure  Impartiality.  A  DoD 
employee  who  is  required,  in  accordance  with  5  CSJR.  263SS02(e)  (reference  (a))  in 
subsection  2-100  of  this  Regulation,  to  disqualify  himself  from  participation  in  a 
particular  matter  involving  specie  parties  to  which  he  has  been  assigned  shall, 
notwithstanding  the  midwtee  in  5  CJFJR.  2635S02(e)(l)  and  (2)  (reference  (a))  in 
subsection  2-100  of  this  Regulation,  provide  written  notice  of  disqualification  to 
his  supervisor  upon  determining  that  he  will  not  participate  in  the  matter. 

c.  Disqualification  From  Matter  Effecting  Prospective 
Employers.  A  DoD  employee  who  is  required,  in  accordance  with  5  CJFJR. 
2€3Sj604(a)  (reference  (a))  in  subsection  2-100  of  this  Reflation,  to  disqualify 
himself  from  participation  in  a  particular  matter  to  which  he  has  been  assigned 
shall,  notwithstanding  the  guidance  in  5  CJ’Jl.  2635.604(b)  and  (c)  (reference  (a)) 
in  subsection  2-100  of  this  Regulation,  provide  written  notice  of  disqualification 
to  his  supervisor  upon  determining  that  he  will  not  participate  in  the  matter. 

d.  Withdrawal  of  Notification.  A  DoD  employee  may 
withdraw  written  notice  under  subsections  2-204(a),  (b)  or  (c)  of  this  Regulation, 
above,  upon  deciding  that  disqualification  from  participation  in  the  matter  is  no 
longer  required. 


2-205.  Limitation  on  Solicited  Sales.  A  DoD  employee  shall  not 
knowin^y  solicit  or  make  solicited  sales  to  DoD  personnel  who  are  junior  in 
rank,  grade  or  position,  or  to  the  family  members  of  such  personnel,  on  or  off 
duty.  In  the  absence  of  coercion  or  intimidation,  ^is  does  not  prohibit  the  sale 
or  lease  of  a  DoD  employee's  non-commercial  personal  or  real  property  or 
commercial  sales  solicited  and  made  in  a  retail  establishment  during  off-duty 
employment.  The  posting  of  an  advertisement  in  accordance  wi^  Federal 
Goveniment  buUdbig  management  policies  does  not  constitute  solicitation  for 
purposes  of  this  section. 
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2-206.  Prior  Approval  for  Outside  Employment  and  Business 

Acrivities 


a.  A  DoD  employee,  other  than  a  special  Government 
employee,  who  is  required  to  file  a  financial  disclosure  report,  SF  450  or  SF  278, 
Api^ndix  C  of  this  Regulation,  shall  obtain  written  approval  from  the  Agency 
Designee  before  engaging  in  a  business  activity  or  compensated  outside 
employment  with  a  prohibited  source,  unless  general  approval  has  been  given  in 
accordance  with  subsection  2-206(b)  of  this  Regulation,  below.  Approval  shall  be 
granted  unless  a  determination  is  made  that  the  business  activity  or  compensated 
outside  employment  is  expected  to  involve  conduct  prohibited  by  statute  or 
regulation. 


(1)  Business  activity  means  any  business, 
contractual  or  other  financial  relationship  not  involving  the  provision  of  personal 
services  by  the  DoD  employee.  It  does  not  include  a  routine  commercial 
transaction  or  the  purchase  of  an  asset  or  interest,  such  as  common  stock,  that  is 
available  to  the  general  public. 


(2)  Employment  means  any  form  of  non-Federal 
employment  or  business  relationship  involving  the  provision  of  personal  services 
by  the  DoD  employee.  It  includes,  but  is  not  limited  to,  personal  services  as  an 
officer,  director,  employee,  agent,  attorney,  consultant,  contractor,  general  partner 
or  trustee. 


(3)  Prohibited  source  has  the  meaning  set  forth 
in  5  C.F.R.  2635.203(d)  (reference  (a))  in  subsection  2-100  of  this  Regulation,  as 
modified  by  the  separate  DoD  Component  Agency  designations  in  subsection  2-201 
of  this  Regulation,  above. 


b.  The  DoD  Component  DAEO  or  designee  may,  by 
a  written  notice,  exempt  categories  of  business  activities  or  employment  from  the 
requirement  of  subsection  2-206(a)  of  this  Regulation,  above,  for  prior  approval 
based  on  a  determination  that  business  activities  or  employment  within  those 
categories  would  generally  be  approved  and  are  not  likely  to  involve  conduct 
prohibited  by  statute  or  regulation. 


2-207.  Disclaimer  for  Speeches  and  Writings  Devoted  to  Agency 
Matters.  A  DoD  employee  who  usee  or  vermiU  the  use  of  hh  military  grade  or 
who  includes  or  permit  tiie  indusioH  of  his  title  or  position  as  one  of  several 
biographical  details  given  to  identify  himself  in  comuction  with  teathh^ 
spring  or  writing  in  accordance  wiffc  5  CJFA.  2€35JB07(b)  (reference  (iO)  in 
subsectum  2-100  of  ^is  Regulation,  shall  make  a  disclaimer  if  the  s$d^ect  of  the 
teadiing  speaking  or  uniting  deals  in  significant  part  witii  any  ongoing  or 
announced  poUcy,  program  or  operation  of  the  DoD  employee's  Agmcy,  as  defined 
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in  siAsection  2-201  of  this  Regulation,  above,  and  the  DoD  employee  has  not  been 
authorized  by  appropriate  Agency  authority  to  present  that  material  as  the 
Agency’s  positkm.  The  disclaimer  shall  be  made  as  follows: 

a.  The  required  disclaimer  shall  expressly  state  that 
the  views  presented  are  those  of  the  speaker  or  author  and  do  not  necessarily 
represent  the  views  of  DoD  or  its  Components; 

b.  Where  a  disclaimer  is  required  for  an  article,  book 
or  other  writing,  the  disclaimer  shall  be  printed  in  a  reasonably  prominent  position 
in  the  writing  itself; 


c.  Where  a  disclaimer  is  required  for  a  speech  or 
other  oral  presentation,  the  disclaimer  may  be  given  orally  provided  it  is  given  at 
the  beginning  of  the  oral  presentation. 

SECTION  3.  DoD  GUIDANCE 

2-300.  Gifts 


a.  Procurement  Officials.  In  addition  to  the 
restrictions  on  gifts  in  5  C.F.R.  2635,  Subpart  B  (reference  (a))  in  subsections  2-100 
and  2-202  of  this  Regulation,  procurement  officials  are  subject  to  the  gift 
acceptance  restrictions  of  the  procurement  integrity  statute.  See  41  U.S.C.  423 
(reference  (c))  and  FAR  3.104  (reference  (d))  in  Appendix  B  of  this  Regulation. 

b.  Gifts  from  Foreign  Governments.  There  are 
special  DoD  rules  governing  gifts  from  foreign  governments.  See  5  U.S.C.  7342 
(reference  (e))  and  DoD  Directive  1005.13  (reference  (0). 

c.  Ship  Uunch  and  Similar  Ceremonies.  A  DoD 
employee  may  not  accept  gifts  in  connection  with  a  ceremony  to  mark  the 
completion  of  a  milestone  in  shipbuilding,  aircraft  completion,  or  similar  vehicle 
launch  or  roll-out  unless  attendance  is  omcial  and  is  approved  by  the  head  of  the 
DoD  Component  command  or  organization  and  the  gifts  are  limited  to  the 
following  (see  5  U.S.C.  7301  note  (reference  (e))): 

(1)  Attendance  at  appropriate  functions  incident 
to  the  ceremony,  such  as  a  dinner  preceding  the  ceremony  and  reception  following 
it,  and  related  food,  hospitality  and  entertainment,  as  long  as  the  function  and 
related  benefits  are  not  lavish,  excessive,  or  extravagant; 

(2)  Tandble  gifts  or  mementos  in  connection 
with  the  ceremony  to  EX>D  employees,  their  spouses,  and  their  dependent  children, 
who  are  ofBcial  participant  in  the  ceremony,  as  long  as  the  aggregate  retail  value 
does  not  exceed  $1(X)  per  family  and  the  cost  is  not  borne  by  the  Federal 
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Government.  When  such  gifts  exceed  the  $100  limit,  the  recipient  shall  pursue  one 
of  the  following  alternatives: 

(a)  Return  the  gift  to  the  donor; 

(b)  Retain  the  gift  after  reimbursing  the 
donor  the  full  value  of  the  gift;  or 

(c)  Forward  the  gift  to  the  appropriate 
DoD  Component  official  for 
disposition  as  a  gift  to  the  Federal 
Government  in  accordance  with 
statute.  See  10  U.S.C.  2601 
(reference  (g)). 

2-301.  Use  of  Federal  Government  Telephone  Systems.  See 
GSA  regulation  41  C.F.R.  Subpart  201-21.6  (reference  (h)),  on  management  of 
Federal  Government  telecommunications  resources. 

a.  The  use  of  Federal  Government  telephone  systems 
(including  calls  over  commercial  systems  vdtich  will  be  paid  for  by  the  Federal 
Government),  except  as  provided  in  subsection  2-301  .b.  of  this  Regulation,  below, 
shall  be  limited  to  the  conduct  of  official  business.  Such  official  business  calls 
may  include  emergency  calls  and  calls  that  the  DoD  Components  determine  are 
necessary  in  the  interest  of  the  Federal  Government. 

b.  Personal  calls  (such  as  calls  to  speak  to 
spouse/minor  children  or  to  arrange  for  emergency  repairs  to  residence  or 
automobile)  that  must  be  made  during  working  hours  over  the  commercial 
local/long  distance  network  may  prc^rly  be  authorized  as  being  in  the  best 
interest  of  the  Federal  Government  it  the  call  is  consistent  with  the  following 
criteria: 


(1)  It  does  not  adversely  affect  the  performance 
of  offtcial  duties  by  the  DoD  employee  or 
the  DoD  employee's  organization; 

(2)  It  is  of  reasonable  duration  and  frequency; 
and 

(3)  It  could  not  reasonably  have  been  made  at 
another  time; 

(4)  And,  in  the  case  of  long  distance  calls,  is: 
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(a)  Charged  to  the  employee's  home 
telephone  number  or  other 
non-Federal  Government  number 
(third  number  call); 

(b)  Made  to  an  800  toll-free  number; 

(c)  Charged  to  the  called  party  if  a 
non-Federal  Government  number 
(collect  call); 

(d)  Charged  to  a  personal  telephone 
credit  card;  or 

(e)  When  traveling  for  more  than  one 
night  on  Federal  Government  business 
in  the  United  States^  a  brief  call  to  his 
residence  to  notify  family  of  a 
schedule  change. 


2-302.  Gambling 

a.  A  DoD  employee  shall  not  participate  while  on 
Tederally-owned  or  leased  property  or  while  on  duty  (for  military  members,  this 
means,  in  this  context,  present  for  duty)  for  the  Federal  Government  in  any 
gambling  activity  prohwited  by  5  CJPJR.  735208  (reference  (i))  except: 

(1)  Activities  necessitated  by  a  DoD  employee's 

law  enforcement  duties; 

V 

(2)  Activities  by  organizations  composed  of 
DoD  employees  or  their  deperUlents  when  transacted  entirely  among  tlmir  own 
members  and  approved  by  the  Head  of  the  DoD  Component  or  de^gn»»r.;  or 

(3)  Private  wagers  amon^  DoD  emphases  if 
based  on  a  personal  relationship  and  transacUd  entirely  vnthin  assisted  Fedeiml 
Government  living  quarters  and  within  the  limitations  of  local  laws. 

b.  Gambling  with  a  subordinate  may  be*  a  violation 
of  Articles  133  and  134  of  the  Uniform  (Jode  of  Military  Justice  (UCMJ) 

(reference  (g)). 


c.  Gambling  may  be  prohibited  by  Federal 
Government  building  and  grounds  regulatioits,  suen  as  32  C.F.R.  Part  406 
(reference  (p)  which  prohibits  gambling  in  the  Pentagon. 
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2-303.  Outside  Employment  and  Activity.  In  addition  to 
subsection  2-206  of  this  Regulation,  above,  except  to  the  extent  that  when 
procedures  have  been  established  by  higher  authority  for  any  class  of  DoD 
employee  (e.g.,  DoD  Directive  6025.7  (reference  (k))).  Agency  Designees  may 
require  DoD  employees  under  their  jurisdiedon  to  report  any  outside  employment 
or  activity  prior  to  engaging  in  the  employment  or  activity.  See  subsection  3-306 
of  this  Regulation. 


a.  The  commander,  head  of  the  organization,  or 
supervisor  may  prohibit  the  employment  or  activity  if  he  believes  that  the 
proposed  outside  activity  will  detract  from  readiness  or  pose  a  security  risk. 

b.  If  action  is  not  taken  to  prohibit  Lhe  employment 
or  activity,  the  DoD  employee  is  free  to  engage  in  the  employment  or  activity  in 
keeping  with  other  restrictions  of  this  Regulation. 

2-304.  Use  of  Military  Title  bv  Retirees  or  Reserves.  Retired 
military  members  and  members  of  Reserve  Components,  not  on  active  duty,  may 
use  military  titles  in  connection  with  commercial  enterprises,  provided  they  clearly 
indicate  their  retired  or  inactive  Reserve  status.  However,  any  use  of  military 
titles  is  prohibited  if  it  in  any  way  casts  disaedit  on  DoD  or  gives  the  appearance 
of  sponsorship,  sanction,  endorsement,  or  approval  by  DoD.  In  addition,  in 
overseas  areas,  commanders  may  further  restrict  the  use  of  titles  by  retired 
military  members  and  members  of  Reserve  Components. 

SECTION  4.  RERgRlSNCES 

2-400.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch,"  current  edition 

(b)  Title  26,  United  States  Code,  Section  501 

(c)  Title  41,  United  States  Code,  Section  423 

(d)  Federal  Acquisition  Regulation,  Part  3.104,  current 
edition 

(e)  Title  5,  United  States  Code,  Sections  7301  and  7342 

(0  DoD  Directive  1005.13,  "Gifts  from  Foreign 

(Governments,"  October  13,  1988 

(g)  Title  10,  United  States  Code,  Sections  801  through 
940  (Uniform  Code  of  Military  Justice),  2397a  and 
2601 

(h)  Title  41,  Code  of  Federal  Regulations,  201-21.6, 

"Use  of  Government  Telephone  Systems,"  current 
edition 
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(i)  Title  5,  Code  of  Federal  Regulations,  735.208, 
"Gambling,  Betting  and  Lotteries,"  current  edition 

(j)  Title  32,  Code  of  Federal  Regulations,  Part  406, 
"Conduct  on  the  Pentagon  Reservation,"  current 
edition 

(k)  DoD  Directive  6025.7,  "Off-Duty  Employment  by 
DoD  Health  Care  Providers,"  October  21,  1985 
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CHAPTER  3 

ACTIVITIES  WITH  NON-FF.DERAL  ENTITIES 

SECTION  1.  OFFICE  OF  GOVERNMENT  ETHICS  REGULATION 

3-100.  5  C.F.R.  2636.  "Limitations  on  Outside  Employment  and 

Prohibition  of  Honoraria:  Confidential  Reporting  of  Payments  to  Charities  in  Lieu 
of  Honoraria'*  (reference  (a)) 
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SUBPART  A:  GENERAL  PROVISIONS 

Sac.  2636.101  Purpose. 

This  part  is  issued  under  authority  contained  in  titles  II  and  VI  of  the  Ethics  Reform  Act  of  1989  (Pub.  L.  101-194, 
as  amended),  amending  the  Ethics  in  Government  Act  of  1976,  and  contains  regulations  that  implement  the 
following: 

(a)  The  prohibition  at  5  U.S.C.  app.  501(b)  against  receipt  of  honoraria  and  the  provisions  of  5  U.S.C.  app. 
501(c)  whereby  payments  may  be  made  to  charitable  organizations  in  lieu  of  honoraria; 

(b)  The  confidential  reporting  requirement  at  5  U.S.C.  app.  102(a)(1)(A)  applicable  to  payments  made  to 
charitable  organizations  in  lieu  of  honoraria;  and 

(c)  The  15  percent  outside  earned  income  limitation  at  5  U.S.C.  app.  SOI  (a)  and  the  limitations  at  5  U.S.C. 
app.  502  on  outside  employment  and  affiliation  applicable  to  certain  noncareer  employees. 

Sec.  2636.102  Definitions. 

The  definitions  listed  below  are  of  general  applicability  to  this  part.  Additional  definitions  of  narrower  applicability 
appear  in  the  subparts  or  sections  of  subparts  to  which  they  apply.  For  purposes  of  this  part: 

(a)  Agency  ethics  official  refers  to  the  designated  agency  ethics  official  and  to  any  deputy  ethics  official 
described  in  Sec.  2638.204  of  this  subchapter  to  whom  authority  to  issue  advisory  opinions  under  Sec.  2636.103 
of  this  part  or  to  receive  and  review  reports  of  honoraria  recipients  under  Sec.  2636.204  of  this  part  has  been 
delegated  by  the  designated  agency  ethics  official. 

(b)  Designated  agency  ethics  official  refers  to  the  official  described  in  Sec.  2638.201  of  this  subchapter. 

(c)  Employee  means  any  officer  or  employee  of  the  executive  branch,  other  than  a  special  Government 
employee  as  defined  in  16  U.S.C.  202.  it  includes  officers  but  not  enlisted  members  of  the  uniformed  services  as 
defined  in  5  U.S.C.  2101(3).  It  does  not  include  the  President  or  Vice  President. 

(d)  Executive  branch  includes  each  executive  agency  as  defined  in  5  U.S.C.  105  and  any  other  entity  or 
administrative  unit  in  the  executive  branch.  However,  it  does  not  include  any  agency  that  is  defined  by  5  U.S.C. 
app.  109(11)  as  within  the  legislative  branch. 

(e)  The  terms  he,  his,  and  him  include  "she,*  "hers*  and  "her." 

Sec.  2636.103  Advl:%ory  opinions. 

(a)  Request  for  an  advisory  opinion. 

(1)  An  employee  may  request  an  advisory  opinbn  from  an  agency  ethics  officia!  as  to  whether 
specific  conduct  which  has  not  yet  occurred  would  violate  any  provision  contained  in  this  part. 

(2)  An  advisory  opinion  may  not  be  obtained  for  the  purpose  of  establishing: 

(i)  Whether  a  particular  entity  qualifies  as  a  charitable  organization  to  which  an 
honorarium  may  be  paid  pursuant  to  Sec.  2636.204  of  this  part;  or 

(ii)  Whether  a  noncareer  emptoyee  who  is  subject  to  the  restrictions  in  subpart  C  of  this 
part  may  receive  compensation  for  teaching.  An  advis^  opinion  issued  under  this  section  may  not  be  substituted 
for  the  advance  written  approval  required  by  Sec.  2636.307  of  this  part. 

(3)  The  employee's  request  for  an  advisory  opinion  shall  be  submitted  in  writing,  shall  be  dated 
and  signed,  and  shall  include  all  information  reasonably  av^lable  to  the  employee  that  is  relevant  to  the  inquiry. 
Where,  in  the  opinion  of  the  agency  ethics  official,  complete  information  has  not  been  provided,  that  official  may 
request  the  employee  to  furnish  additional  information  necessary  to  issue  an  opinion. 

(b)  Issuance  of  advisory  opinion.  As  soon  as  practicable  after  receipt  of  all  necessary  information,  the 
agency  ethics  official  shall  issue  a  written  opinion  as  to  whether  the  conduct  in  issue  would  violate  any  provision 
contained  in  this  part.  Where  conduct  which  would  not  violate  this  part  would  violate  another  statute  relating  to 
conflicts  of  interest  or  applicable  standards  of  conduct,  the  advisory  opinion  shall  so  state  and  shall  caution  the 
emptoyee  against  engaging  in  the  conduct. 

(1)  For  the  purpose  of  issuing  an  advisory  opinion,  the  agency  ethics  official  may  request 
additional  information  from  agency  sources,  including  the  requesting  employee's  supervisor,  and  may  rely  upon  the 
accuracy  of  information  furnished  by  the  requester  or  any  agency  source  unless  he  has  reason  to  believe  that  the 
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information  is  fraudulent,  misleading  or  otherwise  inco'rect. 

(2)  A  copy  of  the  request  and  advisory  opinion  shall  be  retained  for  a  period  of  6  years. 

(c)  Good  faith  reliance  on  an  advisory  opinion.  An  employee  who  engages  in  conduct  in  good  faith 

reliance  upon  an  advisory  opinion  issued  to  him  under  this  section  shall  not  be  subject  to  civil  or  disciplinary  action 
for  having  violated  this  part.  Wfiere  an  employee  engages  in  conduct  in  good  faith  reliance  upon  an  advisory 
opinion  issued  by  an  ethics  official  of  his  agency  to  another,  neither  the  Office  of  Government  Ethics  nor  the 
employing  agency  shall  initiate  civil  or  disciplinary  action  under  this  part  for  conduct  that  is  indistinguishable  in  all 
material  aspects  from  the  conduct  described  in  the  advisory  opinion.  However,  an  advisory  opinion  issued  under 
this  section  shall  not  insulate  the  employee  from  other  civil  or  disciplinary  action  if  his  conduct  violates  any  other 
laws,  rule,  regulation  or  lawful  management  policy  or  directive  Where  an  employee  has  actual  knowledge  or 

reason  to  believe  that  the  opinion  is  based  on  fraudulent,  misleading,  or  otherwise  incorrect  information,  the 

employee's  reliance  on  the  opinion  will  not  be  deemed  to  be  in  good  faith. 

(d)  Revision  of  an  ethics  opinion.  Nothing  in  this  section  prohibits  an  agency  ethics  official  from  revising 
an  ethics  opinion  on  a  prospective  basis  where  he  determines  that  the  ethics  opinion  previously  issued  is  incorrect, 
either  as  a  matter  of  law  or  because  it  is  based  on  erroneous  information. 

Sec.  2636.104  Civil,  disciplinary  and  other  action. 

(a)  Civil  action.  Except  when  the  employee  engages  in  conduct  in  good  faith  reliance  upon  an  advisory 
opinion  issued  under  Sec.  2636.103  of  this  subpart,  an  employee  who  accepts  an  honorarium  or  engages  in  any 
other  conduct  in  violation  of  the  prohibitions,  limitations  and  rostrictions  contained  in  this  part  may  be  subject  to  civil 
action  under  5  U.S.C.  app.  504(a)  and  a  civil  penalty  of  not  more  than  $1 0,000  or  the  amount  of  compensation  the 
individual  received  for  the  prohibited  conduct,  whichever  is  greater.  Knowing  and  willful  failure  to  file  the  report 
required  by  Sec.  2636.205  of  this  part  or  falsification  of  information  thereon  may  subject  an  employee  to  a  civil 
penalty  of  not  more  than  $10,000  under  5  U.S.C.  app.  104(a). 

(b)  Disciplinary  and  corrective  action.  An  agency  may  initiate  disciplinary  or  corrective  action  against  an 
employee  who  violates  any  provision  of  this  part,  which  may  bis  in  addition  to  any  civil  penalty  prescribed  by  law. 
When  an  employee  engages  in  conduct  in  good  faith  reliance  upon  an  advisory  opinion  issued  under  Sec.  2636.103 
of  this  subpart,  an  agency  may  not  initiate  disciplinary  or  corrective  action  for  violation  of  this  part.  Disciplinary 
action  includes  reprimand,  suspension,  demotion  and  removal.  Corrective  action  includes  any  action  necessary  to 
remedy  a  past  violation  or  prevent  a  continuing  violation  of  this  part,  including  but  not  limited  to  restitution  or 
termination  of  an  activity.  It  is  the  responsibility  of  the  employing  agency  to  initiate  disciplinary  or  corrective  action 
in  appropriate  cases.  However,  the  Director  of  the  Office  of  Government  Ethics  may  order  corrective  action  or 
recommend  disciplinary  action  under  the  procedures  at  part  2638  of  this  subchapter.  The  imposition  of  disciplinary 
action  is  at  the  discretion  of  the  employing  agency. 

(c)  Late  Filing  Fee.  An  employee  may  be  assessed  a  late  filing  fee  of  $200  under  5  U.S.C.  app.  104(d) 
for  any  report  of  payments  to  charitable  organizations  in  lieu  of  honoraria  required  by  Sec.  2636.205  of  this  part 
that  is  filed  more  than  30  days  after  the  date  the  report  is  due. 

(d)  Criminal  penalties.  An  employee  who  knowingly  and  willfully  falsifies  information  on  a  report  of 
payments  to  charitable  organizations  in  lieu  of  honoraria  required  by  Sec.  2636.205  of  this  part  may  be  subject  to 
criminal  prosecution  and  sentencing  under  18  U.S.C.  1001  and  3571. 

SUBPART  B.  THE  HONORARIUM  PROHIBITION;  CONFIDENTIAL  REPORTING  OF  PAYMENTS  TO 

CHARITIES  IN  UEU  OF  HONORARIA 


See.  2636.201  General  etendard. 

An  individual  may  not  receive  any  honorarium  while  that  individual  is  an  employee. 

Sec.  2636.202  Relationship  to  other  latwe  end  regulations. 

The  honorarium  prohibition  described  in  this  subpart  is  in  addition  to  any  restriction  on  appearances,  speaking  or 
writing  or  the  receipt  of  compensation  therefor  to  which  an  employee  is  subject  under  applicable  standards  of 
conduct  or  by  reason  of  any  statute  or  regulation  relating  to  conflicts  of  interests.  Even  though  compensation  for 
an  activity  is  not  prohibited  by  this  subpart,  an  employee  should  accept  compensation,  including  travel  expenses, 
or  engage  in  the  activity  for  which  compensation  is  offered,  only  after  determining  that  it  is  not  prohibited  by  the 
following; 

(a)  An  employee  is  prohibited  by  criminal  statute  and  ^  the  standards  of  conduct  at  part  735  of  this  title 
and  agency  implementing  regulations  from  accepting  compensation  for  an  appearance  or  speech  made  or  an  article 
written  in  his  official  capacity  or  as  part  of  his  official  duties.  Unless  specifically  authorized  by  a  statute,  such  as 
5  U.S.C.  4111,  5  U.S.C.  7342,  or  31  U.S.C.  1353,  this  prohibition  applies  to  the  acceptance  of  travel  expenses  paid 
other  than  by  the  United  States  Government. 
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(b)  An  ftmployee  is  prohibited  by  the  standards  of  conduct  from  receiving  compensation,  inciuding  travei 
expenses,  for  speaking  or  writing  on  subject  matter  that  focuses  specifically  on  his  official  duties  or  on  the 
responsibilities,  policies  and  programs  of  his  employing  agency. 

(c)  As  described  in  subpart  C  of  this  part,  certain  noncareer  emptoyees  are  subject  to  limitations  on  their 
receipt  of  outside  earned  income  and  may  not  engage  in  compensated  teaching  activities  without  advance  approval 
under  2636.307  of  that  subpart. 

Sec.  2636.203  Definitions, 

For  purposes  of  this  subpart: 

{a\  Honorarium  means  a  payment  of  money  or  anything  of  value  for  an  appearance,  speech  or  article. 
The  term  does  not  include: 

(1)  Items  that  may  be  accepted  under  applicable  standards  of  conduct  gift  regulations  if  they 
were  offered  by  a  prohibited  source; 

(2)  Meals  or  other  incidents  of  attendance,  such  as  waiver  of  attendance  fees  or  course  materials 
furnished  as  part  of  the  event  at  which  an  appearance  or  speech  is  made; 

(3)  Copies  of  publication  containing  articles,  reprints  of  articles,  tapes  of  appearances  or  speeches, 
and  similar  items  that  provide  a  record  of  the  appearance,  speech  or  article; 

(4)  Actual  and  necessary  travel  exper'ses  for  the  employee  and  one  relative  incurred  In  connection 
with  an  appearance  or  speech  or  the  writing  or  publication  of  an  article.  Such  travel  expenses,  when  paid, 
reimbursed  or  provided  in  kind  by  another,  shall  not  be  counted  as  part  of  an  honorarium.  Where  such  expenses 
are  not  paid  or  reimbursed,  the  amount  of  an  honorarium  shall  be  determined  by  subtracting  the  actual  and 
necessary  travel  expenses  incurred  in  connection  with  the  appearance  or  speech  or  the  writing  or  publication  of  the 
article; 


(5)  Actual  expanses  in  the  nature  of  typing,  editing  and  reproduction  costs  incurred  in  connection 
with  the  making  of  an  appearance  or  speech  or  the  writing  or  publication  of  an  article,  when  paid  or  reimbursed 
by  another; 


(6)  Compensation  for  goods  or  senrices  other  than  appearing,  speaking  or  writing,  even  though 
making  an  appearance  or  speech  or  writing  an  article  may  be  an  incidental  task  associated  with  provision  of  the 
goods  or  services; 

(7)  Salary,  wages  and  other  compensation  pursuant  to  an  empbyer's  usual  employee 
compensatbn  plan  when  paid  by  the  employer  for  services  on  a  continuing  basis  that  involve  appearing,  speaking 
or  writing.  For  these  purposes,  the  term  "employment”  refers  to  services  rendered  in  the  context  of  an 
amployer-empioyee  relationship.  It  dooj  not  include  any  arrangement  entered  into  by  the  emptoyee  or  another  as 
an  independent  contractor  or  with  an  agent,  speakers  bureau  or  similar  entity  that  facilitates  appearances  or 
speaking  or  writing  opportunities; 

(8)  Compensation  for  teaching  a  course  involving  multiple  presentations  by  the  employee  offered 
as  part  of  a  program  of  education  or  training  sponsored  and  funded  by  the  Federal  government  or  by  a  state  or 
local  government; 


(9)  Compensation  for  teaching  a  course  involving  multiple  presentations  by  the  employee  offered 
as  part  of  the  regularly  established  curriculum  of  an  institution  of  higher  location  as  defined  at  20  U.S.C.  1 141(a); 

(10)  An  award  for  artistic,  literary  or  oratorical  achievement  made  on  a  competitive  basis  under 
established  criteria; 

(11)  Witness  fees  credited  under  5  U.S.C.  5515  against  compensation  payable  by 
the  United  States;  or 

(12)  Compensation  received  for  any  appearance  or  speech  made  or  article  accepted  for  publication 
prior  to  January  1,  1991,  or  for  any  appearance  or  speech  made  or  article  written  In  satisfaction  of  the  employee's 
obligation  undei  a  contract  entered  into  prior  to  January  1,  1991. 

(13)  Payment  for  a  series  of  three  or  more  different  but  related  appearances,  speeches  or  articles, 
provided  that  the  subject  matter  is  not  directly  related  to  the  employee’s  official  duties  and  that  the  payment  is  not 
made  because  of  the  employee's  status  with  the  Government. 

Example  1.  An  employee  of  the  Department  of  Agriculture  has  entered  into  a  contract  to  develop  a 
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complex  software  package  for  a  private  company.  The  contract,  which  is  for  a  single  fee  for  all  work  to  be 
provided  under  the  contract,  requires  the  employes  to  provide  2  hours  of  oral  instruction  on  use  of  the  program. 
He  may  accept  the  entire  fee  for  performance  under  the  contract.  No  part  of  the  fee  is  an  honorarium  since  the 
2  hours  of  instruction  is  only  incidental  to  his  development  and  deiivery  of  the  software  package.  He  could  not, 
however,  receive  a  fee  specifically  for  2  hours  of  oral  instruction  on  the  use  of  a  program  he  had  earlier  provided 
under  a  contract  that  required  only  his  devebpment  of  a  program. 

Example  2.  A  management  trainee  employed  by  the  Bureau  of  Indian  Affairs  is  employed  two  nights  a 
week  as  a  reporter  on  a  local  newspaper.  He  may  receive  a  salary  for  his  continuing  employment  even  though 
it  is  in  a  profession  characterized  by  the  writing  of  articies.  Ha  may  not,  however,  accept  compensation  for 
newspaper  or  magazine  articles  written  on  a  freelance  basis  or  pursuant  to  a  contract  to  furnish  5  articles  over  a 
one  year  period. 

Example  3.  An  economist  employed  by  the  Department  of  the  Treasury  has  entered  into  an  agreement  with 
a  speakers  bureau  to  give  10  unrelated  after-dinner  speeches  to  be  arranged  by  the  speakers  bureau  with  various 
organizations  over  a  six-month  period.  The  employee  may  not  receive  the  contract  fee  of  $10,000.  The  10 
speeches  do  not  constitute  a  series  of  speeches,  but  10  individual  speeches. 

Example  4.  An  attorney  employed  by  the  Department  of  the  Air  Force  may  not  accept  compensation  for 
teaching  a  two-day  seminar  on  Federal  procurement  law  presented  by  a  publishing  company  under  the  sponsorship 
of  an  accredited  law  school.  He  may,  however,  accept  compensation  for  teaching  procurement  law  as  part  of  the 
law  school's  regular  curriculum  of  courses. 

Example  5.  An  air  traffic  controller  empbyed  by  the  Federal  Aviation  Administration  has  entered  into  a 
contract  with  a  magazine  publisher  to  write  an  article  on  sheep  ranching  in  New  Zealand.  In  addition  to  a  fee  of 
$500  for  the  article,  the  contract  provides  that  the  publisher  will  provide  expenses  for  the  employee  to  travel  to  New 
Zealand  to  conduct  research  on  sheep  ranching.  The  employee  may  accept  the  travel  expenses,  but  not  the  $500 
fee.  In  lieu  of  the  $500  fee,  he  could  not  accept  expenses  to  travel  to  and  stay  for  a  weekend  in  Sydney,  Australia 
after  the  completion  of  his  research. 

Example  6.  An  employee  of  the  National  Aeronautics  and  Space  Administration  may  accept  compensation 
for  a  series  of  three  articles  on  white  collar  crime  she  has  agreed  to  write  for  a  local  newspaper.  While  she  could 
not  accept  compensation  for  just  two  articles  on  white  collar  crime,  she  could  accept  a  national  journalism  award 
for  hwo  articles  she  had  written  on  an  uncompensated  basis. 

Example  7.  A  physicist  employed  by  the  Department  of  Energy  to  conduct  research  on  laser  technology 
may  not  accept  a  contract  fee  for  a  series  of  three  lectures  on  lasers  where  one  of  the  lectures  is  to  focus  on  the 
research  he  is  conducting  for  DOE.  > 

(h)  Appearance  means  attondance  at  a  public  or  private  conference,  convention,  meeting,  hearing,  event 
or  other  gathering  and  the  incidental  conversation  or  remarks  made  at  that  time.  Unless  the  opportunity  was 
extended  to  the  employee  wholly  or  in  part  because  of  his  official  position,  the  term  does  not  include  performances 
using  an  artistic,  athletic  or  other  such  skill  or  talent  or  primarily  for  the  purpose  of  demonstration  or  display. 


Example  1.  Because  the  fee  is  for  an  ‘‘appearance”,  an  employee  of  the  Securities  and  Exchange 
Com.mission  who  was  responsible  for  a  major  securities  fraud  investigation  may  not  accept  a  tee  for  standing  in  the 
reception  line  at  the  premier  of  a  movie  entitled  ’Junk  Bond  Scandal.” 

Example  2.  A  staff  member  of  the  National  Security  Council  does  not  make  an  'appearance”  by  playing 
the  piano  and  singing  at  a  wedding  reception  and  may  accept  a  fee  for  his  performance. 

Example  3.  An  employee  of  the  Forest  Service  does  not  make  an  "appearance”  by  modeling  in  a  fashion 
snow  and  may  accept  a  modeling  fee. 

(c)  Speech  means  an  address,  oration,  or  other  form  of  oral  presentation,  whether  made  in  person, 
recorded  or  broadcast.  Unless  the  opportunity  was  extended  to  the  employee  wholly  or  In  part  because  of  his 
official  position.the  term  does  not  include  the  recitation  of  scripted  material,  as  for  a  live  or  recorded  theatrical 
production,  or  any  oral  presentation  that  is  an  incident  of  any  performance  that  is  excluded  from  the  definition  of 
an  appearance  in  paragraph  (b)  of  this  section.  It  does  not  include  the  conduct  of  worship  services  or  religious 
ceremonies. 

Example  1.  An  attorney  employed  by  the  Department  of  Justice  may  not  receive  a  $50  honorarium  for  her 
informal  talk  to  a  local  gardening  club  on  how  to  design  and  grow  a  Victorian  rose  garden.  Her  talk,  though 
informal,  is  a  ’speech.” 

Example  2.  A  nutritionist  employed  by  the  National  Institutes  of  Health  who  is  a  stand-up  comedian  by 
avocation  may  accept  a  fee  for  performing  a  comedy  routine  at  a  dinner  theater.  His  oral  remarks  do  not  constitute 
a  speech  because  they  are  an  incident  of  his  performance  using  his  talent  as  a  comedian.  He  could  not,  however. 
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accept  compensation  for  a  speech  simply  because  he  tells  an  introductory  joke  or  otherwise  amuses  his  audience. 

Example  3.  A  statistician  employed  by  the  Department  of  Labor  who  is  a  lay  minister  may  accept  a 
gratuitous  payment  of  $50  for  performing  a  funeral  service  since  it  involves  his  conduct  of  a  religious  ceremony. 
However,  he  may  not  accept  a  payment  for  a  talk  on  theology  given  to  other  ministers,  for  offering  a  prayer  at  the 
opening  of  a  convention  or  for  delivering  a  sermon  during  a  worship  service  conducted  by  another  minister.  He 
could  accept  payment  for  his  own  conduct  of  worship  senrices. 

Example  4.  A  price  analyst  employed  by  the  Defense  Fuel  Supply  Agency  may  accept  a  fee  of  $100  for 
writing  a  speech  to  be  delivered  by  another.  The  term  'speech'  includes  only  oral  presentations  and  does  not 
include  writing  a  speech  to  be  delivered  by  someone  other  than  the  employee.  Moreover,  the  text  of  a  speech  is 
not  an  artide. 

Example  5.  The  stage  portrayal  of  Hamlet  by  an  empbyee  of  the  Department  of  State  does  not  involve 
the  making  of  a  'speech.'  He  may  be  paid  for  his  role  in  the  Shakespearean  production. 

(d)  Article  means  a  writing,  other  than  a  book  or  a  chapter  of  a  book,  which  has  been  or  is  intended  to 
be  published  or  republished  in  a  journal,  newspaper,  magazine  or  similar  collection  of  writings.  The  term  does  not 
include  works  of  fiction,  poetry,  lyrics,  or  script. 

Example  1.  An  employee  of  the  Office  of  Personnel  Management  who  has  reviewed  a  new  book  about  the 
New  York  Yankees  may  not  accept  a  $50  honorarium  from  the  publisher  of  a  sports  magazine.  The  book  review 
is  an  "article.' 

Example  2.  The  lyrics  and  music  for  a  college  song  written  by  two  Department  of  the  Navy  attorneys  does 
not  constitute  an  'article.'  The  attorneys  could  each  accept  a  gratuitous  payment  of  $50  if  the  song  were  selected 
by  their  alma  mater  for  publication  in  its  compendium  of  college  songs. 

Example  3.  An  engineer  employed  by  the  National  Aeronautics  and  Space  Administration  has  entered  into 
a  contract  with  an  association  of  electrical  component  manufacturers  to  proofread  and  adit  articles  submitted  by 
members  of  the  association  for  publication  in  its  monthly  newsletter.  The  employee  may  accept  the  contract  fee 
since  the  compensation  is  not  for  the  writing  of  articles. 

Example  4.  An  accountant  employed  by  the  Federal  Deposit  Insurance  Corporation  may  accept 
compensation  for  writing  a  chapter  of  a  textbook  on  corporate  accounting.  A  chapter  of  a  book  is  not  an  'article.' 

(e)  Receive  means  that  there  is  actual  or  constructive  receipt  of  the  honorarium  by  the  employee  so  that 
the  employee  has  a  right  to  exercise  dominion  and  control  over  the  honorarium  and  direct  its  subsequent  use.  For 
purposes  of  this  subpart,  an  honorarium  is  received  while  an  employee  if  it  is  for  an  appearance  or  speech  made 
or  any  article  submitted  for  publication  by  that  individual  while  he  was  an  employee.  Except  when  it  is  paid  to  a 
charitable  organization  in  accordance  with  2636.204  of  this  subpart,  an  honorarium  is  received  by  an  employee: 

(1)  If  it  is  paid  to  another  person  on  the  basis  of  designation,  recommendation  or  other 
specification  by  the  employee;  or 

(2)  If,  with  the  employee's  knowledge  and  acquiescence,  it  is  paid  to  his  parent,  sibling,  spouse, 
child  or  dependent  relative. 


Example  1.  At  the  suggestion  of  the  Army  officer  who  authored  an  articla  selected  for  publication  in  a 
popular  magazine,  the  publisher  paid  the  amount  of  its  usual  honorarium  to  the  officer's  husband.  The  officer  has 
'received'  an  honorarium. 

Example  2.  An  employee  of  the  Department  of  Housing  and  Urban  Development  has  been  offered  a  $500 
honorarium  for  a  speech  to  be  given  during  the  week  before  his  scheduled  date  of  retirement  from  Federal  senrice. 
Since  it  is  for  a  speech  to  be  made  while  he  is  an  employee,  he  will  have  'received'  the  offered  honorarium  while 
an  employee  even  though  actual  payment  may  not  occur  until  after  his  retirement. 

(f)  Charitable  organization  means  an  organization  which  is  qualified  with  respect  to  deductible  charitable 
contributions  under  26  U.S.C.  170(c)  because  it  is  organized  or  operated  exclusively  for  religious,  charitable, 
scientific,  literary,  educational  or  another  specified  purpose.  It  includes,  but  is  not  limited  to,  an  organization  exempt 
from  Federal  taxation  under  the  authority  of  26  U.S.C.  501(c)(3). 

(g)  Travel  expenses  means  the  actual  and  necessary  cost  of  transportation,  lodging  and  meals  incut  red 
while  away  from  the  employee's  residence  or  principal  place  of  employment  in  connection  with  an  appearance, 
speech  or  articie.  Where  the  lodgings  and  meals  portbn  of  travel  expenses  are  paid  or  reimbursed  by  another  in 
the  form  of  a  per  diem  or  subsistence  expense  allowance,  that  aibwance  shall  be  treated  as  actual  and  necessary 
travel  e.xpenses  if  the  allowance  is  no  more  than  that  customarily  pab  by  the  payor  to  its  own  offbers  or 
empbyees,  provided  the  empbyee  in  fact  incurs  costs  for  commercial  meals  and  lodgings  on  each  day  for  which 
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the  allowance  is  received. 

Sec.  2636.204  Payment  to  charitable  organizations  In  lieu  of  honoraria. 

(a)  Effect  of  payment  to  a  charitable  organization.  An  honorarium  which,  but  for  this  subpart,  could  be  paid 
to  an  employee  but  is  paid  instead  on  behalf  of  the  employee  to  a  charitable  organization  is  deemed  not  to  be 
received  by  the  employee.  An  employee  may  suggest  that  an  honorarium  that  he  is  prohibited  from  receiving  solely 
by  application  of  this  subpart  be  paid  in  his  name  to  a  charitable  organization.  An  honorarium  received  and  later 
donated  to  a  charitable  organization  by  the  employee  does  not  qualify  as  a  payment  to  a  charitable  organization 
in  lieu  of  an  honorarium  made  in  accordance  with  this  section. 

Note:  An  employee  on  whose  behalf  a  payment  in  lieu  of  an  honorarium  has  been  made  to  a  charitable 
organization  may  not  take  a  tax  deduction  on  account  of  the  payment  under  any  provision  of  the  Internal  Revenue 
C^e  or  under  any  tax  law  of  a  State  or  political  subdivision  thereof. 

(b)  Nonqualifying  payments  to  charitable  organizations.  No  payment  may  be  made  to  a  charitable 
organization  pursuant  to  this  section: 

(1)  If  the  employee  would  be  prohibited  from  receiving  and  retaining  the  honorarium  by  any 
conflict  of  interest  statute  or  regulation  or  applicable  standards  of  conduct  other  than  this  subpart.  Honoraria  that 
the  employee  Is  prohibited  from  receiving  and  retaining  would  include,  for  example,  any  honorarium  that  is  for: 

(i)  An  appearance  or  speech  made  or  article  written  by  the  employee  in  an  official 
capacity  or  as  part  of  his  official  duties;  or 

(ii)  A  speech  or  article,  the  subject  matter  of  which  focuses  specifically  on  agency 
responsibilities,  policies  or  programs. 

(2)  In  an  amount  in  excess  of  $2,000  per  appearance,  speech,  or  article;  or 

(3)  If  the  employee,  the  employee's  parent,  sibling,  spouse,  child,  or  dependent  relative  derives 
any  direct  financial  benefit  from  the  charitable  organization  that  is  separate  from  and  beyond  any  general  benefit 
conferred  by  the  organization's  activities. 

Example  1.  An  Assistant  U.S.  Attorney  who  has  successfully  prosecuted  an  espionage  case  may  not 
suggest  that  an  honorarium  offered  for  his  speech  about  the  prosecution  be  given  to  his  law  school.  Because  the 
topic  of  the  speech  relates  to  his  official  duties,  he  is  prohibited  from  accepting  any  compensation  by  applicable 
standards  of  conduct.  He  could,  however,  suggest  that  an  honorarium  offered  for  his  speech  on  training 
sheepdogs,  be  paid  to  his  school. 

Example  2.  A  personnel  specialist  employed  the  Department  of  Labor  whose  spouse  Is  employed  by 
the  Red  Cross  may  not  suggest  that  an  honorarium  for  his  speech  about  his  vacation  spent  bicycling  through  China 
be  donated  in  his  name  to  the  Red  Cross. 

Example  3.  A  claims  examiner  employed  by  the  Department  of  Veterans  Affairs  whose  mother  suffers  from 
Parkinson's  Disease  may  suggest  that  an  honorarium  for  her  article  on  historic  preservation  be  donated  to  a 
charitable  organization  that  funds  research  seeking  a  cure  for  Parkinson's  Disease.  She  may  not  suggest,  however, 
that  it  be  donated  to  a  charitable  organization  that  provides  her  mother  with  in-home  nursing  services. 

See.  2636.205  Reporting  payments  to  charitable  organizations  in  lieu  of  honoraria. 

(a)  Who  must  file.  A  current  or  former  employee,  other  than  a  new  entrant,  who  is  required  to  file  a 
financial  disclosure  report,  eithsr  on  a  confidential  or  public  basis,  shall  at  the  same  time  file  a  confidential  report 
of  payments  to  charitable  organizations  in  lieu  of  honoraria  If: 

(1)  Payments  in  lieu  of  honoraria  aggregating  more  than  $200  were  made  on  his  behalf  by  any 
one  source  to  one  or  more  charitable  organizations  during  the  reporting  period  oovered  by  the  financial  disclosure 
statement;  or 

(2)  In  the  case  of  an  individual  filing  a  termination  report,  there  is  an  understanding  between  the 
reporting  individual  and  anv  other  person  that  payments  in  lieu  of  h^oraria  will  be  made  on  his  behalf  for  an 
appearance  or  speech  made  or  article  submitted  for  publicatfon  while  the  individual  was  a  Government  employee 
which,  together  with  any  payments  in  lieu  of  honoraria  made  by  that  source  during  the  reporting  period,  will 
aggregate  more  than  $200.  This  reporting  requirement  is  in  addition  to  any  other  requirement  to  disclose  on  a 
public  or  confidential  financial  disclosure  report  the  source,  date  and  amount  of  an  honorarium  paid  to  a  charitable 
organization  on  the  employee's  behalf.  It  does  not  apply  to  any  payment  in  lieu  of  an  honorarium  made  to  a 
charitable  organization  on  behalf  of  the  current  or  former  employee’s  spouse  or  dependent  child. 

(b)  Where  and  when  to  file.  The  report  required  by  this  section  shall  be  filed  with  the  agency  ethics  official 
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by  the  date  the  current  or  former  employee  is  required  to  file  a  confidential  or  public  financial  disclosure  report. 
Any  grant  of  an  extension  to  file  a  financial  disclosure  report  shall  automatically  extend  the  date  for  filing  the  report 
of  payments  to  charitable  organizations  in  lieu  of  honoraria  and  the  agency  ethics  official  may,  for  good  cause 
shown  by  the  employee,  grant  a  separate  extension  of  the  date  for  filing  the  report  required  by  this  section.  The 
total  of  all  extensions  for  filing  the  report  required  by  this  section  shall  not  exceed  90  days. 

(c)  Reporting  period.  The  report  of  payments  to  charitable  organizations  in  lieu  of  honoraria  shall  cover  the 
same  period  that  applies  to  the  confidential  or  public  financial  disclosure  report  the  individual  is  required  to  file.  For 
employees  filing  annual  financial  disclosure  reports,  the  reporting  period  is  the  preceding  calendar  year  or,  if  the 
employee  commenced  Government  service  during  that  year,  the  portion  of  the  preceding  calendar  year  beginning 
with  the  date  the  employee  entered  on  duty.  For  those  filing  termination  reports,  the  reporting  period  is  the  portion 
of  the  calendar  year  in  which  he  terminated  Government  service  up  to  the  date  of  termination  and,  if  he  has  not 
yet  filed  an  annual  financial  disclosure  report  covering  that  period,  the  preceding  calendar  year  or  other  period 
required  for  the  annual  report. 

(d)  What  to  report.  Each  report  shall  be  filed  on  the  standard  form  prescribed  by  the  Office  of  Government 
Ethics  and  made  available  through  the  General  Services  Administration.  Each  report  filed  shall  include  the  following 
information  for  each  payment  to  a  charitable  organization  in  lieu  of  an  honorarium,  regardless  of  amount,  made  on 
the  employee's  behalf  by  any  source  from  whom  such  payments  made  during  the  reporting  period  aggregate  more 
than  $200: 


(1)  The  date  of  the  payment  (if  payment  has  been  made); 

(2)  The  date  of  the  appearance  or  speech  for  which  the  honorarium  was  paid  or,  where  the 
hono'arium  is  for  an  article,  the  date  the  article  was  submitted  by  the  employee  for  publication; 

(3)  The  name  of  the  person  or  entity  making  the  payment  to  the  charitable  organization; 

(4)  The  name  and  the  tax  status  of  charitable  purpose  of  the  recipient; 

(5)  The  subject  matter  of  the  speech  or  article  or,  where  the  honorarium  is  for  an  appearance, 
the  reason  for  the  appearance;  and 

(6)  The  amount  of  the  payment; 

An  individual  filing  a  termination  report  who  is  reporting  with  ."espect  to  payments  which  have  not  yet  been  made 
should  write  "Not  Applicable"  In  the  space  provided  for  the  date  of  payment  and  should  provide  the  remainder  of 
the  information  required  on  the  basis  of  his  best  Knowledge  and  belief  as  to  payments  which  he  understands  will 
be  made  to  charitable  organizations  on  his  behalf. 

(e)  Effect  of  signing  the  form.  By  signing  the  form  theemployee  certifies  that  the  information  he  has 
reported  is  true,  complete  and  correct  to  the  best  of  his  knowledge  and  that  neither  he  nor  his  parent,  sibling, 
spouse,  child  or  dependent  relative  receives  from  the  recipient  charitable  organization  a  benefit  that  is  separate  and 
distinct  from  any  general  benefit  conferred  by  the  organization’s  activities. 

(f)  Review  of  reports.  Within  60  days  after  receipt,  the  agency  ethics  official  shall  review  each  report  of 
payments  to  charitable  organizations  in  lieu  of  honoraria  to  determine  that  the  reporting  requirements  of  this  section 
have  been  met  and  that  each  payment  reported  meets  the  standards  at  2636.204  of  this  subpart. 

(1 )  The  agency  ethics  official  need  not  audit  the  report  to  ascertain  whether  the  disclosures  are 
correct;  disclosures  are  to  be  taken  at  face  value  unless  there  is  a  patent  omission  or  ambiguity  or  the  official  has 
Independent  knowledge  of  matters  outside  the  report. 

(2)  If  the  agency  ethics  official  determines  that  the  report  is  complete  and  that  each  payment  Is 
proper,  he  shall  sign  and  date  the  report. 

(3)  if  the  agency  ethics  official  determines  that  the  form  is  not  complete,  he  shall  request  tSiat  the 
emptoyee  complete  the  form  by  a  specific  date  and  annotate  each  addition  or  change  with  the  employee’s  signature 
and  the  date  the  annotation  was  made.  The  60  day  period  for  review  shall  run  from  the  date  the  completed  form 
is  filed. 


(4)  If  the  agency  ethics  official  determines  that  additional  information  is  needed  to  determine 
whether  a  payment  to  a  charitable  organization  meets  the  standards  at  2636.204  of  this  subpart,  he  shall  request 
that  the  employee  furnish  such  information  by  a  ^lecific  date  and  shall  date  and  append  to  the  report  any 
information  obtained  in  writing  or  annotate  the  report  to  reflect  any  information  obtained  other  than  in  writing  and 
the  date  it  was  furnished.  The  60  day  period  for  review  shall  run  from  the  date  the  additional  information  Is 
furnished. 


(5)  If  the  agency  ethics  official  determines  that  the  onployee  has  failed  to  file  a  report  or  a 
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compisto  report  or  has  received  an  honorarium  In  violation  of  2636.201  of  this  subpart  because  a  reported  payment 
does  not  meet  the  standards  at  2636.204  of  this  subpait,  he  shall  give  the  individual  written  notice  of  the  deficiency 
and  10  days  in  which  to  submit  a  written  response  and,  thereafter,  shall  refer  the  case  for  appropriate  action  as 
described  in  2636.104  of  this  subpart  and  annotate  the  report  to  reflect  that  referral. 

(g)  Filing  of  reports  with  the  Office  of  Government  Ethics.  On  August  IS  of  each  year,  the  designated 
agency  ethics  official  shall  forward  to  the  Office  of  Government  Ethics  all  reports  reviewed  within  his  agency  during 
the  preceding  one-year  period. 

(h)  Review  of  reports  by  the  Office  of  Government  Ethics  Within  60  days  after  receiving  the  reports 
forwarded  under  paragraph  (g)  of  this  section,  reports  of  payments  to  charitable  organizations  in  lieu  of  honoraria 
filed  by  individuals  whose  public  financial  disclosure  reports  are  required  to  be  filed  with  the  Director  of  the  Office 
of  Government  shall  be  reviewed  and  signed  by  the  Director. 

(i)  Retention  of  reports.  Reports  of  payments  to  charitable  organizations  in  lieu  of  honoraria  shall  be 
retained  by  the  Office  of  Government  Ethics  for  a  period  of  6  years.  Unless  needed  in  an  ongoing  investigation, 
the  reports  shall  be  destroyed  after  6  years. 

0)  Confidentiality  of  reports.  Reports  of  payments  to  charitable  organization  in  lieu  of  honoraria  filed 
pursuant  to  this  section  are  not  available  to  members  of  the  public  and  are  to  be  treated  with  the  confidentiality 
afforded  confidential  financial  disclosure  reports. 

SUBPART  C:  OUTSIDE  EARNED  INCOME  UMITATION  AND  EMPLOYMENT  AND  AFFIUATION 
RESTRICTIONS  AVAILABLE  TO  CERTAIN  NONCAREER  EMPLOYEES 

Sec.  2636.301  General  standards. 

A  covered  rioncareer  employee  shall  not; 

(a)  Receive  outside  earned  income  in  excess  of  the  15  percent  limitation  described  in  2636.304  of  this 

subpart; 


(b)  Receive  compensation  or  allow  the  use  of  his  name  in  violation  of  the  restrictions  relating  to  professions 
involving  a  fiduciary  relationship  described  in  2636.305  of  this  subpart; 

(c)  Receive  compensation  for  serving  as  an  officer  or  board  member  in  violation  of  the  restriction  described 
in  2636.306  of  this  subpart;  or 

(d)  Receive  compensation  for  teaching  without  having  first  obtained  advance  authorization  as 
required  by  2636.307  of  this  subpart. 

See.  2636.302  Relationship  to  other  laws  and  regulations. 

The  limitations  and  restrictions  contained  in  this  section  are  in  addition  to  any  limitations  and  restrictions  imposed 
upon  an  employee  by  applicable  standards  of  conduct  or  by  reason  of  any  statute  or  regulation  relating  to  conflicts 
of  interest.  Even  though  conduct  or  the  receipt  of  compensatbn  is  not  prohibited  by  this  subpart,  an  employee 
should  accept  compensation  or  engage  in  the  activity  for  which  compensation  is  offered  only  after  determining  that 
it  is  otherwise  permissible.  In  particular,  a  covered  noncareer  employee  should  accept  compensation  only  after 
determining  that  its  receipt  does  not  violate  the  following  prohibitions: 

(a)  A  covered  noncareer  employee  who  is  a  Presidential  appointee  to  a  full-time  noncareer  position  is 
prohibited  by  section  102  of  Executive  Order  12674,  as  amended,  from  receiving  any  outside  earned  income  for 
outside  employment  or  any  other  activity  performed  during  that  Presidential  appointment. 

(b)  An  individual  is  prohibited  from  receiving  any  honorarium  while  he  is  an  employee.  The  honoraria 
prohibition,  described  in  subpart  B  of  this  part,  af^lies  to  any  compensation  for  an  appearance  or  speech  made  or 
article  submitted  for  publication  while  the  individual  is  an  employee. 

See.  2636.303  Definitions. 

For  purposes  of  this  section; 

(a)  Covered  noncareer  employee  means  an  employee,  other  than  a  special  Government  employee  as 
defined  in  18  U.S.C.  202,  whose  rate  of  basic  pay  is  equal  to  or  greater  than  the  annual  rate  of  basic  pay  in  effect 
for  GS-16,  step  1  of  the  General  Schedule  under  5  U.S.C.  5332  and  who  is: 

(1)  Appointed  by  the  President  to  a  position  described  in  the  Executive  Schedule,  5  U.S  C.  5312 
through  531 7,  or  to  a  position  that,  by  statute  or  as  a  matter  of  practice,  is  filled  by  Presidential  appointment,  other 
than; 
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(i)  A  position  within  the  uniformed  services;  or 

(ii)  A  position  within  the  foreign  service  below  the  level  of  Assistant  Secretary  or  Chief 

of  Mission; 

(£)  A  noncareer  member  of  the  Senior  Executive  Sen/ice  or  of  another  SES-type  system,  such 
as  the  Senior  Foreign  Service; 

(3)  Appointed  to  a  Schedule  C  position  or  to  a  position  under  an  agency-specific  statute  that 
establishes  appointment  criteria  essentially  the  same  as  those  set  forth  in  213.3301  of  this  title  for  Schedule  C 
positions;  or 

(4)  Appointed  to  a  noncareer  executive  assignment  position  or  to  a  position  under  an 
agency-specific  statute  that  establishes  appointment  criteria  essentially  the  same  as  those  set  forth  in  s  305.601 
of  this  title  for  noncareer  executive  assignment  positions. 

For  purposes  of  applying  this  definition  to  an  individual  who  holds  a  General  Schedule  or  other  position  that 
provides  several  rates  of  pay  or  steps  per  grade,  his  rate  of  basic  pay  shall  be  the  rate  of  pay  for  the  lowest  step 
of  the  grade  at  which  he  is  employed. 

Example  1.  A  Schedule  C  appointee  to  a  position  with  the  United  States  Information  Agency  who  holds 
a  GS-15  position  and  who  is  compensated  at  the  rate  for  GS-15,  Step  9  is  not  a  covered  noncareer  employee  even 
though  the  pay  he  receives  in  a  calendar  year  exceeds  the  annual  pay  for  GS-16,  Step  1.  Notwithstanding  that 
he  is  compensated  at  Step  9,  the  basic  rate  of  pay  for  the  GS-15  position  he  holds  is  the  rate  in  effect  for  GS-15, 
Step  1  of  the  General  Schedule,  which  is  lower  than  the  rate  for  GS-16,  Step  1. 

Example  2.  An  employee  of  the  Environmental  Protection  Agency  who  has  been  a  career  GS-15  employee 
for  10  years  and  who  is  offered  a  non-career  SES  position  with  the  Federal  Aviation  Administration  will,  if  he 
accepts  the  offer,  become  a  covered  noncareer  employee  by  reason  of  that  appointment,  regardless  of  his  former 
status. 


Example  3.  A  Department  of  Justice  emptoyee  who  holds  a  Schedule  A  appointment  is  not  a  covered 
noncareer  employee  even  though  he  does  not  have  competitive  status  within  the  meaning  of  212.301  of  this  title. 

(b)  Outside  earned  income  and  compensation  both  mean  wages,  salaries,  honoraria,  commissions, 
professional  fees  and  any  other  form  of  compensation  for  services  other  than  salary,  benefits  and  allowances  paid 
by  the  United  States  Government.  Neither  term  includes: 

(1)  Items  that  may  be  accepted  under  applicable  standards  of  conduct  gift  regulations  if  they 
were  offered  by  a  prohibited  source; 

(2)  Income  attributable  to  service  with  the  military  reserves  or  national  guard; 

(3)  Income  from  pensions  and  other  continuing  benefits  attributable  to  previous  employment  or 

services; 


(4)  Income  from  investment  activities  where  the  individual’s  senrices  are  not  a  material  factor  in 
the  production  of  income; 

(5)  Copyright  royaHies,  fees,  and  their  functional  equivalent,  from  the  use  or  sale  of  copyright, 
patent  and  similar  forms  of  intellectual  property  rights,  when  received  from  established  users  or  purchasers  of  ttwse 
rights; 


(6)  Actual  and  necessary  expenses  incurred  by  the  employee  in  connection  with  an  outside 
activity.  Where  such  expenses  are  paid  or  reimbursed  by  another  person,  the  amount  of  any  such  payment  shall 
not  be  counted  as  compensation  or  outside  earned  income.  Where  such  expenses  are  not  paid  or  reimbursed,  the 
amount  of  compensation  or  earned  income  shall  be  determined  by  subtracting  the  actual  and  necessary  expenses 
incurred  by  the  employee  from  any  payment  received  for  the  activity; 

(7)  An  honorarium  paid  to  a  charitable  organization  pursuant  to  2636.204  of  this  part;  or 

(8)  Compensation  for; 


employee; 


(i)  Services  rendered  prior  to  January  1, 1991,  or  prior  to  becoming  a  covered  noncareer 


(ii)  Services  rendered  in  si^isfaction  of  a  covered  noncareer  employee's  obligation  under 
a  contract  entered  into  prior  to  January  1,  1991;  or 
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(iii)  Services  which  the  covered  noncareer  employee  first  undertook  to  provide  prior  to 
January  1,  1991,  where  the  standards  of  the  applicable  profession  require  the  employee  to  complete  the  case  or 
other  undertaking. 

Example  1.  A  covered  noncareer  employee  is  a  limited  partner  in  a  partnership  that  invests  in  commercial 
real  estate.  Because  he  does  not  take  an  active  role  in  the  management  of  the  partnership,  his  share  of  the 
partnership  income  is  neither  "outside  earned  income*  nor  "compensation.” 

Exampie  2.  A  covered  noncareer  employee  of  the  Civil  Rights  Commission  serves  without  compensation 
as  a  member  of  the  Board  of  Visitors  for  a  university.  The  roundtrip  airfare  and  hotel  expenses  paid  by  the 
university  to  permit  him  to  attend  quarterly  meetings  of  the  Board  are  neither  "outside  earned  income*  or 
"compensation." 

Example  3.  Where  a  covered  noncareer  employee  pays  for  transcripts  of  a  hearing  in  which  he  is  providing 
pro  bono  legal  representation,  reimbursements  for  those  expenses  by  a  legal  aid  organization  are  neither  "outside 
earned  income"  nor  "compensation." 

Example  4.  During  the  term  of  his  appointment,  a  Deputy  Assistant  Secretary  of  Labor  enters  into  a 
contract  to  write  a  book  of  fictional  short  stories.  Royalties  based  on  actual  sales  of  the  book  after  publication  are 
investment  income  attributable  to  the  property  interest  he  retains  in  the  book  and,  as  such,  are  neither  "outside 
earned  income"  nor  "compensation." 

(c)  Receive  means  that  the  employee  has  the  right  to  exercise  dominion  and  control  over  the  compensation 
or  outside  earned  income  and  direct  its  subsequent  use.  Compensation  or  outside  earned  income  is  received  by 
an  employee  if  it  is  for  his  conduct  and: 

(1)  If  it  is  paid  to  any  other  person  on  the  basis  of  designation,  recommendation  or  other 
specification  by  the  employee;  or 

(2)  If,  with  the  employee's  knowledge  and  acquiescence,  it  is  paid  to  his  parent,  sibling,  spouse, 
child  or  dependent  relative.  Compensation  that  is  prohibited  by  2636.305  through  2636.307  of  this  subpart  is 
received  whiie  an  individual  is  an  employee  if  it  is  for  conduct  by  him  that  occurs  while  an  employee,  even  though 
actual  payment  may  be  deferred  until  after  Federal  employment  has  terminated.  Payments  made  to  charitable 
organizations  in  lieu  of  honoraria  under  2636.204  of  this  part  are  not  compensation  or  outside  earned  income  and 
thus  are  not  received  in  violation  of  any  of  the  limitations  contained  in  his  subpart.  However,  other  compensation 
or  outside  earned  income  donated  to  a  charitable  organization  is  received  by  the  employee. 

See.  2636.304  The  15  percent  limitation  on  outelde  earned  Income. 

(a)  Limitation  applicable  to  individuals  who  are  covered  noncareer  employees  on  January  1  of  any  calendar 
year.  A  covered  noncareer  employee  may  not.  In  any  calendar  year,  receive  outside  earned  income  attributable  to 
that  calendar  year  which  exceeds  15  percent  of  the  annual  rate  of  basic  pay  for  level  II  of  the  Executive  ^hedule 
under  5  U.S.C.  5313,  as  in  effect  on  January  1  of  such  calendar  year,  the  effective  date  of  a  change  in  the  rate 
for  level  II  of  the  Executive  Schedule  shall  be  the  date  on  which  a  new  rate  of  basic  pay  for  level  11  first  becomes 
applicable  to  any  level  II  position. 

Note;  Notwithstanding  the  15  percent  limitation  described  in  this  section,  a  covered  noncareer  employee  who  is  a 
Presidential  appointee  to  a  full-time  noncareer  position  is  prohibited  by  section  102  of  Executive  Order  12674,  as 
amended,  from  receiving  any  outside  earned  income  for  outside  employment  or  any  other  activity  performed  during 
that  Presidential  appointment. 

Example.  Notwithstanding  that  the  compensation  he  will  receive  would  not  exceed  15  percent  of  the  rate 
for  level  11  of  the  Executive  Schedule,  a  covered  noncareer  employee  of  the  Department  of  Energy  may  not  receive 
any  compensation  for  teaching  a  university  course  unless  he  first  receives  the  authorization  required  by  2636.307 
of  this  subpart. 

(b)  Limitation  applicable  to  individuals  who  become  covered  noncareer  employees  irfter  January  1  of  any 
calendar  year.  The  outside  earned  income  limitation  that  applies  to  an  individual  who  becomes  a  covered  noncareer 
employee  during  a  calendar  year  shall  be  determined  on  a  pro  rata  basis.  His  outside  earned  income  whHe  so 
emptoyed  in  the.  calendar  year  shall  not  exceed  15  percent  of  the  annual  rate  of  basic  pay  for  level  H  of  the 
Executive  Schedule  in  effect  on  January  1  of  the  calendar  year  divided  by  365  and  muKip^  by  tiM  number  of 
days  during  that  calendar  year  that  he  holds  the  covered  noncareer  posttim. 

Example.  A  former  college  professor  received  an  appointment  to  a  noncareer  Senior  Executive  Service 
position  on  November  1,  1991.  The  rate  of  basic  pay  in  effect  for  Executive  Level  il  on  January  1.  1961  was 
$125,100.  For  the  61  day  period  from  November  1,  1901  through  December  31,  1991,  the  amount  of  outside 
income  he  may  earn  is  limited  to  $3,129.  That  amount  is  determined  as  follows: 

Step  1.  The  rate  of  basic  pay  for  Executive  Level  il  as  in  effect  on  January  1  of  that  year  ($125,100)  is 
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divided  by  365.  That  quotient  is  $342; 

Step  2.  The  (toiiar  amount  determined  by  Step  1  ($342)  is  then  multipiied  by  the  61  days  the  empioyee 
held  the  covered  noncareer  position.  That  product  is  $20,862; 

Step  3.  The  doliar  amount  determined  by  Step  2  ($20,862)  is  multipiied  by  .15  or  15  percent.  The 
product  ($3,129)  is  the  maximum  outside  earned  income  the  empioyee  may  have  in  the  particular  year  attributable 
to  the  peric^  of  his  service  in  a  covered  noncareer  position. 

(c)  Computation  principle.  For  purposes  of  any  computation  required  by  this  section,  any  amount  of  $.50 
or  more  shaii  be  rounded  up  to  the  next  full  dollar  and  any  amount  less  than  $.50  shall  be  rounded  down  to  the 
next  full  dollar. 

(d)  Year  to  which  outside  earned  income  is  attrtoutable.  Regardless  of  when  it  is  paid,  outside  earned 
income  is  attributable  to  the  calendar  year  in  which  the  services  for  which  it  is  paid  were  provided. 

Sec.  2636.305  Compensation  and  other  restrictions  relating  to  professions  involving  a  fiduciary  relationship. 

(a)  Applicable  restrictions.  A  covered  noncareer  employee  shall  not: 

(1)  Receive  compensation  for: 

(i)  Practicing  a  profession  which  involves  a  fiduciary  relattonship;  or 

(ii)  Affiliating  with  or  being  employed  to  perform  professional  duties  by  a  firm,  partnership, 
association,  corporation,  or  other  entity  which  prowdes  professional  services  involving  a  fiduciary  relationship;  or 

(2)  Permit  his  name  to  be  used  by  any  firm,  partnership,  association,  corporation,  or  other  entity 
which  provides  professional  services  involving  a  fiduciary  relationship. 

Example  1.  A  covered  noncareer  employee  of  the  White  House  Office  who  is  an  attorney  may  not  receive 
compensation  for  drafting  a  will  for  her  friend.  *^he  may,  however,  participate  in  her  bar  association's  pro  bono 
program  by  providing  free  legal  services  for  the  elderly,  provided  her  participation  In  the  program  is  otherwise 
proper.  For  example,  18  U.S.C.  205  would  prohibit  her  from  repreaentirig  her  pro  bono  client  In  a  hearing  before 
the  Social  Security  Administration. 

Example  2.  An  accountant  named  C.B.  Debit  who  is  offersd  a  ooversd  noncarser  appointment  must 
terminate  his  partnership  in  the  accounting  firm  of  Delight,  Waterhose  and  Debit  upon  appointment.  Because  his 
deceased  father,  J.R.  Debit,  was  the  founding  partner  for  whom  the  firm  is  named,  the  name  need  not  be  deleted 
from  the  firm's  name.  However,  the  name  C.B.  Debit  may  not  appear  on  the  firm's  Istterhead  after  the  individual 
enters  on  duty  as  a  covered  noneareer  employee. 

(b)  Definitions.  For  the  purposes  of  this  section: 

(1)  "Profession''  means  a  calling  requiring  specialized  knowledge  and  often  long  and  intensive 
preparation  Including  instruction  in  skills  and  methods  as  weH  as  the  scientific,  historical  or  scholarly  princess 
underlying  such  skilw  or  methods.  It  is  characteristic  of  a  profession,  through  force  of  organization  or  concerted 
opinion,  establish  and  maintain  high  standards  of  achievement  and  conduct,  and  commit  Its  practitioners  to 
continued  study  in  the  field.  Consulting  and  advising  with  respect  to  suiyject  matter  that  is  genersuly  regarded  as 
the  province  of  practitioners  of  a  profession  shall  be  considered  a  profession. 

(2)  "Profession  which  involves  a  fidudaiy  relationship"  means  a  profession  in  which  the  nature  of 
the  services  provide  causes  the  recipient  of  those  serviMs  to  place  a  substantial  degree  of  trust  and  oonfidenoe 
in  the  integrity,  fidelity  and  specialized  knowledge  of  ftre  practitioner.  Such  professions  are  not  limited  to  those 
whose  prambners  are  legally  defined  as  fbut^bs  and  include  practitioners  b  sudi  areas  as  law,  irwuranoe, 
medidne,  arohHeeture,  finandal  servbes,  and  accounting.  A  covered  noneareer  employee  who  to  uncertain  whether 
a  partbular  fieb  of  endeavor  is  a  piofessbn  which  involves  a  fbuciary  rdalionship  may  request  an  advisory  opbbn 
urMor  2^.103. 

Exampb  1.  b  view  of  the  standards  of  the  professbn  which  require  a  ibensad  real  estate  broker  to  act 
b  the  best  interests  of  his  dtonts,  the  selling  of  real  estate  by  a  Hoensed  broker  bvoives  the  praedee  of  a 
profession  bvoiving  a  fiduciary  relatbnship. 

Exampie  2.  A  covered  noneareer  empiwee  may  receive  the  customary  fee  for  serving  as  the  executor 
of  his  mother's  estate,  provMed  he  does  not  violate  the  appibabb  limitation  on  the  ainount  of  outside  earned 
booms  he  may  receive.  Although  the  executor  of  an  estab  has  fbuciary  obiigaibns,  serving  as  an  executor  b 
these  drcumstances  does  not  invoive  the  pradbe  of  a  profession  and  therefore,  to  not  piohbilod.  He  ooub  net. 
however,  serve  for  compensation  as  attorney  for  the  estate. 

See.  2838.308  Compsnsatton  reatrletlon  applieabb  to  aarvioa  as  an  offloer  or  member  of  a  board. 
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(a)  AppNcabla  raalriction.  A  covarad  nonearaar  ampioyaa  ahaH  not  racaivo  oompanaatlon  tor  tarving  aa 
an  offtoar  or  manibar  of  tha  board  of  any  aaaodatton,  oorporation  or  othar  antity.  Nothing  in  this  saction  prohlbita 
unoompansatad  tarvica  with  any  antity. 

(b)  OafinWon.  For  purposas  of  this  saction,  tha  phraaa  'association,  oorporation  or  other  antity"  is  not 
iimitad  to  tor*piofit  antHias,  but  inciudas  nonprofit  antMiaa,  such  aa  charitabla  organizations  and  profassionai 
asaoeiator>s,  as  waH  as  any  unit  of  stata  or  IomI  govammant. 

Example  1.  A  covarad  nonearaar  ampioyaa  of  tha  Environmantai  Protaction  Agancy  may  not  sarva  with 
oompansation  on  tha  board  of  directors  of  his  sister's  ctoaaiy-haid  computer  software  corporation. 

Exampla  2.  A  covered  nonearaar  ampioyaa  of  tha  Department  of  tha  Navy  may  sarva  without 
oompansation  as  an  officer  of  a  charitabla  organization  that  operates  a  hospice. 

Exampla  3.  A  covarad  nonearaar  ampioyaa  of  tha  Coast  Guard  appointed  to  sarva  as  a  mambar  of  tha 
board  of  education  of  tha  county  in  which  she  is  a  raaldant  may  not  racaiva  oompansation  tor  that  sarvica. 

tee.  203$ J07  Raqulramant  for  advanea  authorization  to  angaga  fn  teaching  for  oompansation. 

(a)  Authorization  raquiramant.  A  covarad  nonearaar  ampioyaa  may  racaiva  oompansation  for  teaching  only 
whan  apadHcaNy  authorized  in  advanea  by  tha  daaignatad  agency  ethics  officiai. 

(b)  D^inition.  For  purposas  of  this  section  "teaching"  means  any  activity  that  invoivas  orai  presentation  or 
personal  interaction,  tha  primary  function  of  which  is  to  Instruct  or  othamrisa  impart  knowladga  or  skiH.  It  is  not 
iimilod  to  teaching  that  occurs  in  a  formal  setting,  sudt  as  a  classroom,  but  extends  to  instnjotion  on  an  individual 
basis  or  in  an  informal  setting. 

(c)  Request  for  authorization.  An  ampioyaa  may  request  authorization  to  ang^a  in  compansatod  teaching 
aclivitias  by  forwarding  a  written  request  to  tha  designated  agancy  ethics  official.  The  request  shall  dasatoa  tha 
amployaa's  official  duties,  tha  aut^M  matter  of  tha  teaching  activity,  tha  antity  aponsortog  tha  course,  and  tha 
student,  dasa  or  audience  to  be  taught.  In  addition,  it  ahaN  sat  forth  tha  tanns  of  tha  oompansation  arrangement 
and  identify  tha  source  of  tha  payment.  Tha  request  shaN  be  aocompaniad  by  any  oontrad  or  amptoymant 
agraamant  and  any  Htaratura  dasertoing,  publicizing  or  othanvisa  promotirig  tha  cIms,  daasas  or  course. 

(d)  Standard  tor  authorization.  Compensated  teaching  may  be  approved  by  tha  designated  agancy  ethics 
official  only  whan: 

(1)  Tha  teaching  wiH  not  intarfara  with  tha  performance  of  tha  amployaa’s  official  duties  or  give 
rise  to  an  appearance  that  tha  teaching  opportunity  was  extended  to  tha  ampioyaa  principally  because  of  his  official 
position. 


(2)  The  amployaa's  receipt  of  compensation  does  not  violata  any  of  tha  limitations  and  prohibitions 
on  honoraria,  oompansation  or  outslda  earned  income  contained  in  this  part;  and 

(3)  Neither  tha  teaching  activity  nor  tha  amployaa's  receipt  of  oompansation  therefor  wiN  violato 
applicabla  standards  of  conduct  or  any  statute  or  regulation  related  to  conflicts  of  interests. 

(a)  Determination  and  authorization.  Tha  determination  by  tha  designated  agancy  ethics  official  to  grant  or 
deny  authorization  to  angaga  in  teaching  for  oompansation  ahaH  be  in  writing  and  ^aN  be  final.  Tha  authority  of 
tha  daaignatad  agancy  ethics  official  to  authorize  compensated  taacNng  may  net  be  dalagatad  to  any  parson  othar 
than  tha  akamata  daaignatad  agancy  ethics  official  dascribod  in  2638.202(b). 
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SECTION  2. 


QPPICIAL  PARTICIPATION  IN  NON-FEPERAL  Ei 


CKIil 


3>200.  Attendance 


a.  Agency  Designees  may  permit  their  DoD 
employees  to  attend  meetings,  coitterences,  seminars  or  similar  events  sponsored 
by  non~Federal  entities  in  their  official  DoD  capacities  at  Federal  Government 
expense  if  there  is  a  legitimate  Federal  Government  purpose  in  accordance  with 
5  U.S.C.  4101  et  seq.  (reference  (b))  and  37  U.S.C.  412  (reference  (c)),  such  as 
training  a  DoD  employee  beyond  maintaining  professional  credentials  or  gathering 
information  of  value  to  the  DoD. 


b.  DoD  employees  are  prohibited  from  attending 
events  in  their  official  DoD  capacities  at  Federal  Government  expense  in  order  to 
acquire  or  maintain  professional  credentials  that  are  a  minimum  requirement  to 
hold  the  DoD  position.  See  5  U.S.C.  5946  (reference  (b))  and  31  U.S.C.  1345 
(reference  (d)). 


3-201.  Membership.  DoD  employees  may  serve  as  DoD  liaisons 
to  non-Federal  entities  where  there  is  a  signiEcant  and  continuing  DoD  interest  to 
be  served  by  such  representation.  Liaisons  serve  as  part  of  their  official  DoD 
duties  and  under  DoD  Component  memberships.  DoD  employees  may  not  accept 
DoD  Component  membership  in  a  non-Federal  entity  on  behalf  of  E>oD  except  as 
provided  by  statute  or  regulation.  DoD  may  pay  for  DoD  Component 
membership  in  accordance  with  opinions  of  the  Comptroller  General,  such  as 
24  Comp.  Gen.  814  (reference  (e)).  DoD  is  prohibited  from  paying  for  individual 
memberships  by  5  U.S.C.  5946  (reference  (b)y  See  also  10  U.S.C.  2601 
(reference  (0)- 


3-202.  Management.  DoD  employees  may  not  participate  in 
their  offldal  DoD  capacities  in  the  numagement  of  non-Federal  entities  without 
authorization  ttom  the  Head  of  the  DoD  Component.  However,  authorized  DoD 
employees  may  oftidally  represent  DoD  in  discussions  of  matters  of  mutual 
interest  with  non-Federal  entities,  may  partidpate  in  the  determinations  and 
condusions  oi  non-Federal  entities,  and  n\ay  cast  a  vote  on  issues  within  the  scope 
of  the  DoD  employees'  offldal  responsibilities. 


tgency  Designee  or  travel  a 


3-203.  ImpartiaUtv  of  Agency  Designee  and  Travel-Approving 
Autitority.  When  a  DoD  employee  recmests  permission  to  travel  to  or  partidpate 
in  activities  of  a  non-Federal  entity  ana  tiie  Ase 
authorit 
or  travel 

shall  defer  sudi  action  to  the  next  higher  superior  or  another'independent  DoD 
autitority.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (g))  in  subsection  2-100  of 
tills  Regulation  and  18  U.S.C.  208  (reference  (h)). 


ipproidng 

itv  is  an  active  partidpant  in  the  non-Federal  entity,  that  Agency  D^ignee 
rel  approving  authority  may  not  ad  on  the  DoD  employee's  request  tot 

)ther  indei 
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3-204,  Impartiality  of  DoD  Employees.  DoD  employees  are 
generally  prohibited  from  engaging  in  any  official  actiylties  in  which  a  non-Federal 
entity  is  a  party  or  has  a  financial  interest  if  the  DoD  employee  is  an  actiye 
participant  in  the  non-Federal  entity  or  has  been  an  officer  in  the  non-Federal 
entity  within  the  last  year.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (g))  in 
subsection  2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (h)). 

3-205.  Endorsement.  Endorsement  of  a  non-Federal  entity  may 
be  neither  stated  nor  implied  by  DoD  or  DoD  employees  and  DoD  employees  may 
not  use  their  titles  or  positions  to  suggest  official  endorsement  or  preffrential 
treatment  of  any  non-Federal  entity  except  those  listed  in  subsection  3-208  of  this 
Emulation,  below.  Use  of  military  grade  as  part  of  an  indiyidual's  name  in 
relationship  to  membership  in  priyate  organizations  is  permissible.  See  5  C.F.R. 
2635.702(c)  (reference  (g))  in  subsection  2-100  of  this  Regulation. 

3-206.  Distributing  Information.  In  accordance  with  public 
affairs  regulations,  official  channels  may  be  used  to  notify  DoD  employees  of 
eyents  sponsored  by  non-Federal  entities. 

3-207.  Remuneration.  DoD  employees  may  not  receiye  any 
salary  or  salary  supplement  from  a  non-Federal  entity  for  performance  of  DoD 
duties. 


3-208.  Co-sponsorship.  A  DoD  Component  is  a  sponsor  or 
co-sponsor  of  an  eyent  when  that  DoD  Component  is  one  of  the  organizations 
holding  the  eyent  or  in  whose  name  the  eyent  is  held.  Co-sponsorship  of  eyents 
with  a  non-Federal  entity  is  prohibited  except  as  follows: 

a.  A  E'oD  Component  may  co-sponsor  a  dyic  or 
community  actiyity  where  the  head  of  the  DoD  Component  command  or 
organi2»tion  determines  that  the  actiyity  is  unrelated  to  the  purpose  or  business  of 
the  co-sponsoring,  non-Federal  enbty  or  the  purpose  or  business  of  any  of  its 
members.  See  DoD  Instruction  5410.20  (reference  (i)); 

b.  A  DoD  Component  may  co-sponsor  a  conference, 
seminar,  or  similar  eyent  with  a  non-Federal  entity  when  all  of  the  following 
requirements  are  met: 


(1)  The  head  of  the  DoD  Component  command 
or  organization  finds  that  the  subject  matter  of  the  conference  (or  co-sponsored 
portion)  is  scientific,  technical  or  professional  issues  that  are  releyant  to  the  DoD 
Component's  mission; 


(2)  The  head  of  the  DoD  Component  command 
or  organization  finds  that  the  purpose  of  co-sponsorship  is  to  transfer  federally 
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developed  technology  or  to  stimulate  wider  interest  and  inquiry  into  the  scientific, 
technical  or  professional  issues  identified  above; 

(3)  The  non>Federal  entity  is  a  reoo^ized 
scientific,  technical  or  professional  organization  approved  by  the  DoD  Component 
DAEO  for  this  purpose;  and 

(4)  The  DoD  Component  accomplishes  the 
co-sponsorship  through  a  contract,  grant  or  cooperative  agreement  as  identified  in 
31  U.S.C.  6303  through  6306  (reference  (d));  or  a  Cooperative  Research  and 
Development  Agreement  (CRDA)  as  defined  in  15  U.S.C.  3710a  (reference  (j));  or  a 
cooperative  agreement  or  other  transaction  identified  in  10  U.S.C.  2371 
(reference  (0). 


c.  If  the  DoD  Component  desires  to  sponsor  en 
event,  but  requires  assistance  in  making  tiie  arrangements,  the  DoD  Component 
may  arrange,  through  normal  acquisition  procedures,  to  have  a  non-Federal  entity 
provide  whatever  assistance  is  necessaiy.  If  the  event  is  open  to  individuals 
outside  the  Federal  Government,  attendance  may  not  be  limited  to  members  of  the 
supporting  non-Federal  entity.  The  supporting  non-Federal  entity  may  be 
permitted  to  mention  its  support  in  conference  materials,  but  not  in  terms  which 
imply  that  it  is  sponsoring  or  co-sponsoring  the  event. 

3-209.  Participation  in  Conferences  and  Similar  Events.  Subject 
to  the  provisions  of  subsection  3-211  of  this  Regulation,  below,  and  in  accordance 
with  public  affairs  regulations  and  31  U.S.C.  1345  (reference  (d)),  DoD  employees 
may  participate  in  their  official  DoD  capacities  as  speakers  or  panel  memTCrs  at 
conferences,  seminars,  or  similar  events  sponsored  by  non-Federal  entities. 

3-210.  Fundraising  and  Membership  Drives 

a.  Except  me  provided  in  etdnectUm  3-211  of  tMe 
Relation,  hetow,  DoD  Componemte  ahmli  not  offidmUp  empport  and  DoD 
employeee  shell  not  offkimlly  endoru  or  offidmuy  pmrUdpmte  in  mendmskin 
drhee  or  fnndrmieing  for  mny  non-FedenU  entity  esuept  me  following  orgmmutmiione 
which  are  not  evhfect  to  the  provieione  of  eidnection  3-211  of  dtie  Rtgulmtion, 
below: 

(1)  The  Condfindl  Federal  Cmmtpaign  (CFO; 

(2)  Emergency  mad  diameter  r^rpemle  approved  by 
the  Office  of  Personnel  Monmgement  (OPM); 

0)  Army  Emergency  Relief; 
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C4)  Navif-Marhie  (jorps  Relief  Society; 

0)  Air  Force  Aaeistance  Fund,  including: 

(a)  Air  Force  Enlisted  M^*8 
Widows  and  Dependents  Home 
Foundation,  Inc,; 

(b)  Air  Force  Village; 

(c)  Air  Force  Aid  Society; 

(d)  General  and  Mrs.  Curtis  E. 
LeMay  Foundation. 

(6)  Other  organizations  composed  of  DoD 
employees  or  their  dependents  when 
fundraising  among  their  own  members  for 
idle  benefit  of  welfare  funds  for  Ibeir  own 
members  when  approved  by  the  head  of  the 
DoD  Component  command  or  organization. 

b.  Fundr&ising  by  DoD  employees  is  strictly  regulated 
by  E.O.  12353  (reference  (k)),  5  C.F.R.  950  (reference  (1)),  DoD  Directive  5035.1 
(reference  (m)),  DoD  Instruction  5035.5  (reference  (n)),  E)oD  Directive  5410.18 
(reference  (o)),  5  C.F.R.  2635.808  (reference  (g))  in  subsection  2-100  of  this 
Regulation,  and  by  the  prohibition  against  preferential  treatment  established  in 
su^ction  3-203  of  this  Regulation,  above. 


3-211. 


a.  The  head  of  a  DoD  Component  command  or 
organization  may  provide  DoD  employees  in  their  official  capacities  as  speakers, 
panel  members  or  other  participants,  or,  on  a  limited  basis,  the  use  of  CtoD 
equipment  (and  the  services  of  DoD  employees  necessary  to  make  proper  use  of 
the  equipment),  in  support  of  an  event  sponsored  by  a  non-Federal  entity  when 
the  head  of  the  DoD  command  or  organization  determines  all  of  the  following: 

(1)  The  support  does  not  interfere  with  the 
performance  of  official  duties  and  would  in  no  way  detract  from  readiness; 


(2)  The  sponsoring,  non-Federal  entity  is  not 
affiliated  with  the  CFC  (including  local  CPC)  or,  if  affiliated  with  the  CFC,  the 
Director,  OPM  or  designee  has  no  objection  to  DoD  support  of  the  event; 


(3)  The  community  relations  with  the  immediate 
community  and/or  other  legitimate  I>oD  interests  are  served  by  the  supfTort; 
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(4)  It  is  appropriate  to  associate  DoD,  including 
the  concerned  Military  Department,  with  die  event; 

(5)  The  event  is  of  interest  and  benefit  to  the 
local  civilian  or  military  community  as  a  whole; 

(6)  The  DoD  Component  command  or 
organization  is  able  and  willing  to  provide  similar  support  to  similar  events  that 
meet  the  criteria  sponsored  by  other  non>FederaI  entities; 


regulations;  and 


(7)  The  use  is  not  restricted  by  other  statutes  or 


(8)  Except  for  a  fundraising  event  that  meets  all 
other  criteria  for  DoD  participation,  no  admission  fee  beyond  reasonable  costs  is 
charged  for  the  event,  no  admission  fee  beyond  reasonable  costs  is  charged  for  the 
portion  of  the  event  supported  by  DoD,  or  DoD  support  to  the  event  is  inddental 
to  the  entire  event  in  accordance  with  public  affairs  guidance. 


b.  Involvement  of  DoD  resources  in  air  shows 
sponsored  by  non-Federal  entities  Is  approved  or  disapproved  by  the  Office  of  the 
Assistant  Secretary  of  I>efense  (Public  Affairs). 

c.  Speeches  by  DoD  employees  at  events  sponsored 
by  non-Federal  entities  are  not  precluded  when  the  speech  expresses  an  official 
EtoD  position  in  a  public  forum  in  accordance  with  public  affairs  guidance. 


3-212.  Rglationsbips  fiflYcmfid  l?y...C>thgj\utbgriaeg«  iiie 
provisions  of  this  Chapter  do  not  restrict  activities  involving  certain  organizations 
which  have  a  special  relationship  with  DoD  or  its  employees  specifically 
recognized  by  law  or  by  other  directives.  Other  restrictions  may  apply.  These 
organizations  include: 


a.  Certain  banks  and  credit  unions  (DoD  Directive 

1000.11  (reference  (p))); 

b.  United  Service  Organization  (DoD  Directive 

1330.12  (reference  (q))); 

c.  Labor  organizations  (5  U.S.C.  Chapter  71 
(reference  (b));  DoD  1400.25-M,  Chapter  711 
(reference  (r))); 
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d.  Combined  Federal  Campaign  (E.O.  10927 
(reference  (s)),  DoD  Directive  5035.1 
Reference  (m))); 

e.  Association  of  Management  Officials  and 
Supervisors  (DoD  Instruction  5010.30 
(reference  (t))); 

f.  American  Registry  of  Pathology  (10  U.S.C.  177); 
Henry  M.  Jackson  Foundation  for  the 
Advancement  of  Military  Medicine  (10  U.S.C.  178); 
American  National  Red  Cross  (10  U.S.C.  2542);  Boy 
Scouts  Jamborees  (10  U.S.C.  2544);  Girl  Scouts 
International  Events  (10  U.S.C.  2M5);  Shelter  for 
Homeless  (10  U.S.C.  2546);  National  Military 
Associations;  Assistance  at  National  Conventions 
(10  U.S.C.  2548);  Assistance  from  American 
National  Red  Cross  (10  U.S.C.  2602);  United 
Seaman^s  Service  Organization  (10  U.S.C.  2604); 
Scouting:  Cooperation  and  Assistance  in  Foreign 
Areas  (10  U.S.C.  2606);  and  Civil  Air  Patrol 

(10  U.S.C.  9441-9442)  (reference  (0). 

SECTION  3.  PERSONAL  PARTICIPATION  IN  NON-FEDERAL  ENTITIES 
3-300.  Participation 

a.  Fundraising  and  Other  Activities.  Subject  to  other 
provisions  of  this  Regulation,  DoD  employees  may  voluntarily  participate  in 
activities  of  non-Federal  entities  as  individuals  in  their  personal  capacities  provided 
they  act  exclusively  outside  the  scope  of  their  official  position.  Purely  personal, 
unofficial,  volunteer  efforts  to  support  fundraising  are  not  prohibited  where  the 
efforts  do  not  imply  DoD  endorsement.  The  head  of  the  DoD  Component 
command  or  organization  may  authorize  such  activities  outside  the  Federal 
Government  workplace,  such  as  at  public  entrances,  in  community  support 
facilities  and  in  personal  quarters.  See  5  C.F.R.  950  (reference  (1)  and  E.O.  12353 
(reference  (k)).  These  activities  may  be  further  limited  by  Federal  Government 
building  and  grounds  regulations. 

b.  Professional  Associations  and  Learned  Societies. 
Agency  Designees  may  perndt  their  DoD  employees  to  voluntarily  participate  in 
the  activities  of  non-proflt  professional  associations  and  learned  societies  without 
being  charged  leave  and  to  use  Federal  Government  equipment  or  administrative 
support  services  to  prepare  papers  to  be  presented  at  sucn  association  or  society 
events  or  to  be  published  in  professional  journals,  in  accordance  with  FPM  252 
and  630  (reference  (u))  and  related  DoD  regulations,  when: 


38 


DoD  5500.7-R 


(1)  The  participation  or  paper  is  related  to  the 
DoD  employee's  official  position  or  to  DoD  functions,  management  or  mission;  and 

(2)  The  participation  or  preparation  of  the  paper 
does  not  interfere  with  the  performance  of  official  DoD  duties. 

c.  Community  Support  Activities.  Agency  Designees 
may  permit  their  DoD  employees  to  voluntarily  participate  in  community  support 
activities  that  promote  civic  awareness  and  uncompensated  public  service  such  as 
disaster  relief  events,  without  being  charged  leave  in  accordance  with  FPM  630 
(reference  (u)  and  related  DoD  regulations. 

d.  Impartiality  of  Agency  Etesignee  and  Travel 
Approving  Authority.  When  a  DoD  employee  requests  permission  to  travel  to  or 
participate  in  activities  of  a  non-Federal  entity  and  the  Agency  Designee  or  travel 
approving  authority  is  an  active  participant  in  the  non-Federal  entity,  that  Agency 
Designee  or  travel  approving  authority  may  not  act  on  the  DoD  employee's 
request  but  shall  defer  such  action  to  the  next  higher  superior  or  another 
independent  DoD  authority.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (g))  in 
subsection  2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (h)). 

3-301.  Membership  pd  Management.  DoD  employees  may 
become  members  and  may  participate  in  the  management  of  non-Federal  entities 
as  individuals  in  a  personal  capacity  provided  they  act  exclusively  outside  the 
scope  of  their  official  position.  A  DoD  employee  may  not  serve  in  a  personal 
capacity  as  an  officer,  member  of  the  Board  of  Directors,  or  in  any  other  similar 
position  in  any  non-Federal  entity  offered  because  of  their  DoD  assignment  or 
position. 


3-302.  Impartiality  of  DoD  Employees.  DoD  employees  are 
generally  prohibited  from  engaging  in  any  officiaf  activities  in  which  a  non-Federal 
entity  is  a  party  or  has  a  financial  interest  if  the  DoD  employee  is  an  active 
participant  in  the  non-Federal  entity  or  has  been  an  ofRcer  in  the  non-Federal 
entity  within  the  last  year.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (g))  in 
subsection  2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (h)). 

3-303.  Bmpteymfflt  gf  Iwal  Civilian?- 

Enlisted  members  on  active  duty  may  not  be  ordered  or  authorized  to  leave  their 
post  to  engage  in  a  civilian  pursuit,  business,  or  professional  activity  if  it  interferes 
with  the  customary  or  regular  employment  of  local  civilians  in  their  art,  trade,  or 
profession.  See  10  U.S.C.  974  (reference  (0). 

3-304  Competition  with  Civilian  Musicians.  Members  of 
military  bands  are  very  restricted  in  the  degree  to  which  they  may  compete  off 
base  vWth  civilian  musicians.  See  10  U.S.C.  3634,  6223  and  8^  (reference  (f)). 
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3-305.  Use  of  Federal  Government  Resources 


a.  Authorized  Uses.  Other  than  Federal  Government 
time  authorized  in  subsections  3-300.b.  and  3-300.C.  of  this  Regulation,  above, 
Federal  Government  assets,  employees,  or  property  may  not  to  used  in  support  of 
personal  participation  in  non-Federal  entities,  except  as  follows: 

(1)  Agency  Designees  may  permit  occasional 
use  of  Federal  Government  telephone  systems  in  keeping  with  GSA  rules  on 
personal  calls,  provided  tl\at  such  use  does  not  interfere  with  the  performance  of 
official  duties.  See  subsection  2-301  of  this  Regulation  and  41  C.F.R.  201-21.6 
(reference  (v)); 


(2)  Because  the  cost  to  the  Federal  Government 
is  minimal,  the  use  of  office  telecommunications  equipment  for  local  calls,  word 
processing  equipment,  libraries  and  similar  resources  and  facilities  whose  use 
would  not  affect  Federal  Government  costs  significantly,  may  be  permitted  by  the 
Agency  Designee  if: 


(a)  The  non-Federal  entity  is  not  a 
prohibited  source; 

(b)  The  Agency  Designee  determines  that: 

1  A  legitimate  public  interest  is 
served  by  the  use;  or 

Z.  The  use  would  enhance  the 
professional  development  or 
skills  of  the  DoD  employee  in 
his  current  position. 

(c)  The  use  of  such  resources  is  made 
only  during  personal  time,  such  as 
excused  ateence,  lunch  period,  or 
after  duty  hours;  and 

(d)  The  use  does  not  interfere  with  the 
performance  of  official  duties. 

b.  Prohibited  Uses 

(1)  Because  of  Ike  potential  for  eiffiificant  cost 
to  Faiieral  Government^  and  (fte  potentiai  firr  abuses  DoD  emploveea^  suck  as 
secretaries,  clerks^  and  military  aides,  may  not  be  used  to  support  me  unofficial 
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activity  of  another  DoD  employee  in  support  of  non-Federal  entities  except  as 
provided  in  subsection  S-dOOb,  of  this  Regulation,  above, 

(2)  For  the  same  reasons,  copiers  and  other 
duplicating  equipment  may  not  he  used  fin'  unofficial  activity  in  support  of 
non-Federal  entities. 


3-306.  Prior  Approval  of  Outside  Employment  and  Business 

Activities 


a.  A  DoD  employee,  other  than  a  special  Government 
employee,  who  is  required  to  file  a  financial  disclosure  report,  SF  450  or  SF  278, 
Appendix  C  of  this  Regulation,  shall  obtain  written  approval  from  the  Agency 
Designee  before  engaging  in  a  business  activity  or  compensated  outside 
empl03nTient  with  a  prohibited  source,  unless  general  approval  has  been  given  in 
accordance  with  subsection  3-306.b.  of  this  Regulation,  below.  Approval  shall  be 
granted  unless  a  determination  is  made  that  the  business  activity  or  compensated 
outside  employment  is  expected  to  involve  conduct  prohibited  by  statute  or 
regulation. 


(1)  Business  activity  means  any  business, 
contractual  or  other  financial  relationship  not  involving  the  provision  of  personal 
services  by  the  DoD  employee.  It  does  not  include  a  routine  commercial 
transaction  or  the  purchase  of  an  asset  or  interest,  such  as  common  stock,  that  is 
available  to  the  general  public. 


(2)  Employment  means  any  form  of  non-Federal 
Government  employment  or  business  relationship  involving  the  provision  of 
personal  services  by  the  DoD  employee.  It  includes,  but  is  not  limited  to, 
personal  services  as  an  officer,  director,  employee,  agent,  attorney,  consultant, 
contractor,  general  partner  or  trustee. 

(3)  Prohibited  source  has  the  meaning  set  forth 
in  5  C.F.R.  2635.203(d)  (reference  (^)  in  subsection  2-100  of  this  Regulation,  as 
moditied  by  the  separate  Agency  desigrtations  in  subsection  2-201  of  this 
Regulation. 


b.  The  DoD  Component  DAEO  or  designee  may,  by 
a  written  notice,  exempt  categories  of  business  activities  or  employment  from  the 
requirement  of  subsection  3-306.a.  of  this  Regulation,  above,  for  prior  approval 
ba^  on  a  determination  that  business  activities  or  employment  within  those 
categories  would  generally  be  approved  and  are  not  likely  to  involve  conduct 
prohibited  by  statute  or  regulation. 
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c.  A  copy  of  the  request  for  prior  approval  and  the 
written  approval  shall  be  kept  with  tW  filed  copy  of  the  l^D  employee's  financial 
disclosure  report  SF  450  or  SF  278,  Appendix  C  of  this  Regulation,  or  with  the 
local  Ethics  Counselor. 


d.  Such  DoD  employees  who  have  not  obtained  prior 
approval  and  who  are,  on  the  effective  date  of  this  supplemental  rule,  already 
engaged  in  an  outside  activity  that  requires  prior  approval  shall  have  90  days 
from  that  date  to  obtain  such  approval. 

e.  Except  to  the  extent  that  when  procedures  have 
been  established  by  higher  authority  for  any  class  of  DoD  employee  (e.g.,  DoD 
Directive  6025.7  (reference  (w))).  Agency  Designees  may  require  DoD  employees 
under  their  jurisdiction  to  report  any  outside  employment  or  activity  prior  to 
engaging  in  the  employment  or  activity. 

(1)  The  commander,  head  of  the  organization, 
or  supervisor  may  prohibit  the  employment  or  activity  if  he  believes  that  the 
proposed  outside  activity  will  detract  from  readiness  or  pose  a  security  risk. 

(2)  If  action  is  not  taken  to  prohibit  the 
employment  or  activity,  the  DoD  employee  is  free  to  engage  in  the  employment  or 
activity  in  keeping  with  other  restrictions  of  this  Regulation. 

3-307.  Teaching.  Speaking  and  Writing 

a.  Disclaimer  for  Speeches  and  Writings  Devoted  to 
Agency  Matters.  A  DoD  employee  who  uses  or  permits  the  use  of  his  military 
grade  or  who  indudes  or  permits  tite  inclusion  of  his  title  or  position  as  one  of 
several  biographical  details  given  to  identify  himself  in  amnettion  with  teadUng, 
speaking  or  v^tina  in  accordance  xoitii  5  CJFJt.  2^£07(b)(l)  (reference  (g))  in 
subsectton  2-100  of  this  Regulation,  shall  make  a  disclaimer  if  the  subject  of  the 
teaching^  speaking  or  writing  deals  in  significant  part  with  any  ongoing  or 
announced  policy,  program  or  operation  of  the  DoD  employee's  Agency,  as  defined 
in  subsection  2-201  of  this  Relation,  and  the  DoD  employee  has  not  been 
authorized  by  appropriate  Agency  authority  to  present  that  material  as  the 
Agency's  podtion. 


(1)  The  required  disdaimer  shall  esq^ressly  state 
that  Ihe  views  presented  are  those  of  the  speaker  or  author  and  do  not  necessarily 
represent  the  views  of  DoD  or  its  Components, 

(2)  Where  a  disdaimer  is  required  for  an 
article,  book  or  other  writing  fto  disdaimer  shall  he  printed  in  a  reasonably 
prominent  position  in  ffce  writing  itself.  Where  a  disdaimer  is  remdred  for  a 
speech  or  other  oral  presentation,  the  disclaimer  may  be  given  orally  provided  it 
is  given  at  the  beginning  of  the  oral  presentation. 
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b.  Security  Clearance.  A  lecture,  speech,  or  writing 
that  pertains  to  military  matters,  national  security  issues,  or  subjects  of  significant 
concern  to  DoD  shall  be  reviewed  for  clearance  by  appropriate  security  and  public 
affairs  offices  prior  to  delivery  or  publication. 

c.  Honoraria.  Compensation  for  a  lecture,  speech  or 
writing  may  be  restricted  by  the  honoraria  prohibition  of  5  U.S.C.  App.  501 
(reference  (b))  and  5  C.F.R.  2636  (reference  (a))  in  subsection  3-100  of  this 
Regulation,  above,  and  by  5  C.F.R,  2635.807  (reference  (g))  in  subsection  2-100  of 
this  Regulation. 

SECTION  4.  REFERENCES 

3-400.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2636, 
"Limitations  on  Outside  Employment  and 
Prohibition  of  Honoraria;  Confidential  Reporting  of 
Payments  to  Charities  in  Lieu  of  Honoraria," 
current  edition 

(b)  Titlte  5,  United  States  Code,  Chapter  71,  App.  501, 
4101  and  5946 

(c)  Title  37,  United  States  Code,  Section  412 

(d)  Title  31,  United  States  Code,  Sections  6303  through 
6306  and  1345 

(e)  Decisions  of  the  Comptroller  General,  Volume  24, 
page  814,  1945 

(f)  Tide  10,  United  States  Code,  Sections  177,  178,  974, 
2371,  2541,  2542,  2544,  2545,  2546,  2548,  2601,  2602, 
2604,  2606,  3634,  6223,  8634,  9441  and  9442 

(g)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch,"  current  edition 

(h)  Title  18,  United  States  Code,  Section  208 

(i)  DoD  Instruction  5410.20,  "Public  Affairs  Relations 
with  Business  and  Nongovernmental  Organizations 
Representing  Business",  January  16,  1974 

(p  Tide  15,  United  States  Code,  Section  3710a 

(k)  Executive  Order  12353,  "Charitable  Fund-Raising," 
March  23,  1982,  as  amended 

(l)  Title  5,  Code  of  Federal  Reflations,  Part  950, 
"Solicitation  of  Federal  Civilian  and  Uniformed 
Service  Personnel  for  Contributions  to  Private 
Voluntary  Organizations,"  current  edition 
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(m)  DoD  Directive  5035.1,  "Fund-raising  within  the 
Department  of  Defense/'  August  28,  1990 

(n)  DoD  Instruction  5035.5,  "DoD  Combined  Federal 
Campaign  -  Overseas  Area,"  August  17,  1990 

(o)  DoD  Directive  5410.18,  "Community  Relations," 

July  3,  1974 

(p)  DoD  Directive  1000.11,  "Financial  Institutions  on 
DoD  Installations,"  July  26,  1989 

(q)  DoD  Directive  1330.12,  "United  Service 
Organizations,  Inc.,"  November  9,  1987 

(r)  DoD  1400.25-M,  "DoD  Civilian  Personnel  Manual," 
January  24,  1978,  authorized  by  DoD  Directive 
1400.25,  "Ciepartment  of  Defense  Civilian  Personnel 
Manual  System,"  January  24,  1978 

(s)  Executive  Order  10927,  "Abolishing  the  President's 
Committee  on  Fund-Raising  Within  the  Federal 
Service  and  Providing  for  the  Conduct  of 
Fund-Raising  Activities,"  March  18,  1961 

(t)  DoD  Instruction  5010.30,  "Intramanagement 
Communication  and  Construction,"  May  2,  1989 

(u)  Federal  Personnel  Manual,  252  and  630 

(v)  Title  41,  Code  of  Federal  Regulations,  Part 
201-21.6,  "Management  and  Use  of  Federal 
Information  Processing  Resources,"  current  edition 

(w)  DoD  Directive  6025.7,  "Off  Duty  Employment  by 
DoD  Health  Care  Providers,"  October  21,  1985 
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TRAVEL  BENEFITS 

SECTION  1.  AC<;mAM;E  QF.  OmgAL,TBAm  KIND  OR 

EAYMENT  FQR-QFnClAl  mVEL  JXPENgSS 

4-100.  Atwptanse  from  Non-Fgdfiial  .Sourees 

a.  Official  Travel.  OfEdal  travel  by  DoD  employees 
shall  be  funded  by  the  Federal  Government  except  ffiat  DoD  Components  may 
accept  official  travel  benefits,  including  in  kind  subsistence  and  accommodations 
and  payments  or  reimbursements  of  expenses,  from  non-Federal  sources  as 
provide  in  dUs  Chapter  of  this  Regulation. 

b.  Personal  Travel.  This  Chapter  does  not  apply  to 
travel  benefits  provided  to  DoD  employees  in  their  personal  capacities.  However, 
DoD  employees  must  report  such  travel  expenses  when  appropriate  in  accordance 
with  Quipter  7  of  this  Regulation.  There  may  be  limitations  on  acceptance  of 
travel  bei^ts  in  a  personal  capacity,  including  limitations  on  accratance  from 
prohibited  sources,  oecause  of  official  position,  and  under  41  U.S.C:.  423 
(reference  (a)). 


c.  Acceptance  Procedures.  Any  official  travel  benefits 
fiom  ncm-Federal  sources  ncoepted  by  dte  travel  approving  authority  must  be: 

(1)  Approved  in  writing  by  die  travel 
approving  audiority  with  dw  advice  die  DoD  employee's  6thics  Counselor; 

(2)  If  accepted  under  the  audiority  granted  by 
31  U5.C.  1353  (reference  (b)),  approved  in  aavance  of  travel. 

d.  SpoiiMi  Triwi-  The  travel  approving  authorities 
for  travel  of  a  spouse  accompanying  a  DoD  employee  on  offioal  travel  that  is  paid 
for  or  provided  in  kind  by  a  non-FNteral  source  are  as  follows: 

(1)  For  DoD  employees  of  OSD,  Defense 
Agencies  and  DoD  Field  Acdvides,  die  Bxecudve  Secretary,  OSp; 

(2)  For  DoD  employees  of  Military 
DepartmentSr  the  Secretaries  concerned  or  their  designMs; 

(3)  For  DoD  employees  of  the  Chairman  of  the 
Joint  Chiefs  of  Staff  and  the  Joint  Staff,  the  Unified  or  Specified  Commands,  and 
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the  C<»nbined  Coirunands  and  Agencies^  die  Chairman,  Joint  Chiefs  of  Staff,  or  his 
designee. 


4-101.  Acceptance  of  Travel  and  Related  Expenses  bv  a  DoD 
Component  Ftom  Non-Ptederal  Sources 


a.  Attendance  at  a  Meeting  or  Similar  Function 
(31  U.S.C  1353  (lef^ce  (b))) 

(1)  In  accordance  with  31  U.S.C.  1353 

(reference  (b))  and  GSA  travel  regulations,  41  C.F.R  301-1.2  and  304  (reference  (c)). 
Heads  of  I^D  Components  may  accept  travel  benedts  from  a  non-Federal  source 
incurred  by  DcdD  employees  in  connection  with  their  attendance  in  an  official 
capacity  at  a  meeting  or  similar  funcdtm.  The  Joint  Federal  Travel  Regulations 
(JfTR),  Chapter  7,  Part  W,  Paragraphs  U7900-7908  (DoD  Uniformed  Services) 
(reference  (a))  and  Joint  Travel  Reflations  (JTR),  Chapter  4,  Part  Q,  Paragraphs 
C4900-4906  (DoD  Civilian  Personnel)  (reference  (e))  implement  41  C.F.R.  ^1-1.2 
and  304  (reference  (c)).  For  detailed  guidance  as  to  the  applicability  and 
application  specific  authority,  these  regulations  should  be  consulted  direcUy. 

(2)  Where  the  GSA  travel  regulations,  41  C.F.R. 
301-1.2  and  304  (reference  (c)),  are  inconsistent  with  the  JFTR  (reference  (d))  and 
JTR  (refmnoe  (e)),  41  C.F.R.  301-1.2  and  304  (reference  (c))  is  the  controlling 
authority. 


(3)  A  DoD  Component  may  not  accept  travel 
benefits  from  non-Federal  sources  under  any  other  gift  acceptance  authority  if 
31  U.S.C.  1353  (reference  (b))  applies. 

(4)  Eaymmt  GuideliflW-  I>oD  employees  (or 
their  spouses)  shall  not  accept  cash  payments  on  behalf  of  the  Federal 
Government. 

(a)  When  travel  benefits  are  paid  for 

radier  than  provided  in  kind,  payments  from  the  non-Federal  source  will  be  by 
chedc  or  sinular  instrument  made  rayable  to  die  United  States  IVeasury.  Any 
such  payment  received  by  the  DoD  employee  (or  spouse)  shall  be  submitted  with 
his  travel  voucher  as  toon  as  practicable. 

(b)  The  DoD  employee  shall  exclude  from 
his  travel  voudier  any  request  for  reimbursement  for  travel  benefrts  furnished  in 
kind  bv  a  non-Federal  source  on  die  travel  voucher  to  ensure  that  appropriate 
deductions  are  made  in  dw  travel,  per  diem,  or  other  allowances  payable  by  the 
United  States. 

(5)  Rwxirting.  Eadi  travel-approving  authority 
desisted  by  the  DoD  Component  Head  to  acrapt  travel  benefits  frmn 
non4^ecleral  sources  shall  submit  a  report  to  the  I>oD  Component  DAEO  or 
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designee  semiannually  on  April  30  and  October  31  to  accommodate  the  required 
reporting  to  OGE  on  May  31  and  November  30  each  year.  See  JFTR,  Paragraph 
U/^OS  (reference  (d))  and  JTR,  Paragraph  C4908  (reference  (e))  for  details  on  what 
to  report. 


b.  DoD  Component  Gift  Acceptance  Statutes.  In 
accordance  with  procedures  established  by  those  DoD  Components  with  gift 
acceptance  authority  under  10  U.S.C.  2601  (reference  (f))/  travel  benefits  may  be 
accepted  by  such  DoD  Component  Heads  or  their  designees. 


(1)  This  authority  may  not  be  used  to  accept 
travel  benefits  covered  by  31  U.S.C.  1353  (reference  (b)). 


(2)  This  authority  may  be  used  to  accept,  for 
example,  reimbursement  for  travel  benefits  of  flight  crew  members  that  accompany 
Federal  Government  aircraft  to  international  air  shows  or  the  expenses  incurred  by 
the  attendance  of  E)oD  employees  at  ceremonial  events  in  order  to  enhance  a  DoD 
Component's  public  relations.  This  authority  may  also  be  used  to  accept  travel 
benefits  offered  after  travel  has  begun  or  has  been  completed. 

c.  DoD  Component  DAEQ  or  Designee  Approval. 
Acceptance  of  official  travel  benefits  from  non>Federal  sources  described  in 
subsections  4-lOl.a.  and  4-lOl.b.  of  this  Regulation,  above,  requires  the  concurrence 
of  the  DoD  Component  DAEO  or  designee. 


4-102.  Acceptance  of  Contributions,  Awards  and  Other 
Payments  bv  DoD  Employees  from  Tax-Exempt  Organizations  (5  U.S.C.  4111 
(reference  (g))) 

a.  Applicability.  Military  members  are  permitted  to 
accept  contributions,  awards  and  otW  payments  the  same  as  civilian  DoD 
employees  in  accordance  with  the  requirements  of  this  subsection,  below. 

b.  Conditions  for  Acceptance.  Except  when 
acceptance  is  permitted  under  5  C.F.R.  2635.204(d)  (reference  (h))  in  subsection 
2-100  of  this  Regulation,  DoD  employees  ve  permitted  to  accept  contributions, 
awards  and  other  payments  directly  from  non-Federal  sources  only  when  all  of  the 
following  conditions  are  met: 


(1)  The  source  is  a  tax-exempt  organization 
described  by  26  U.S.C.  501(c)(3)  (reference  (i))  or  a  State  or  local  government  (see 
5  C.F.R.  410,  Subpart  G  (reference  (j))); 
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(2)  The  contribution,  award,  or  payment  of 
travel  benefits  is  incidental  to  training  in  non>Federal  Government  facilities  or 
attendance  at  a  meeting; 

(3)  An  appropriate  deduction  is  made  from  any 
pa3nnent  by  the  Federal  Government  to  the  DoD  employee  for  their  official  travel 
entitlement; 

(4)  The  contribution,  award,  or  payment  is  not 
a  reward  for  services  to  the  non-Federal  source; 

(5)  Acceptance  of  the  contribution,  award  or 
payment  would  not  reflect  unfavorably  on  the  DqD  employee's  ability  to  perform 
his  duties  in  a  fair  and  objective  manner,  nor  otherwise  compromise  the  integrity 
of  any  Federal  Government  action;  and 

(6)  The  travel  approving  authority  approves  the 
acceptance  of  the  contribution,  award  or  payment  in  writing. 

c.  Payments  from  Multiple  Sources.  When  more 
than  one  organization  participates  in  making  a  single  contribution,  award,  or 
payment,  only  the  organization  that  selects  the  recipient  and  administers  the  funds 
fiom  which  the  contribution,  award,  or  payment  is  made  will  be  considered  the 
source. 


d.  Importing 

(1)  Financial  disclosure  reporting  individuals 
must  report  acceptance  of  these  travel  benefits  if  the  fair  market  value  of  those 
benefits  reaches  the  reportable  amount. 

(2)  Travel  benefits  accepted  under  5  U.S.C.  4111 
(reference  (g))  shall  be  reported  by  the  travel-approving  authority  directly  to  the 
DoD  Comp)onent  DAEO  or  designee  within  30  days  after  completion  of  travel. 
These  reports  shall  include,  at  a  minimum,  tiie  information  reouired  for  the 
semiannual  reports  by  the  JFTR,  Paragraph  U7908  (reference  (a)}  and  JTR, 
Paragraph  C4908  (reference  (e)). 

4-103.  Receipt  and  Disposition  of  Foreign  Gifts  and  Decorations 
(5  U.S.C.  7342  (reference  (g))).  DoD  employees  may  accept  travel  and 
travel-related  expenses  from  a  foreign  government  m  accordance  with  DoD 
Directive  1005.13  (reference  (k)). 

SECTION  2.  DoD  GUIDANCE 

4-200.  Acceptance  of  Incidental  Benefits.  There  are  two  basic 
principles  DoD  employees  must  consider  in  determining  whether  they  may  accept 
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benefits  offered  incident  to  their  offfdal  travel.  See  DoD  travel  rules  (e.g.,  DoD 
Directive  4500.9  (reference  Q))). 

a.  Fgdgral  GQVemmmt  Proi^rty-  Anything  that  does 
not  fall  within  a  gift  exception  or  exclusion  under  5  C.F.R.  2635  Subpart  B 
(reference  (h))  in  subsection  2>100  of  this  Regulation^  or  subsection  2-202  of  this 
Regulation,  which  is  received  by  a  DoD  employee  as  a  result  of  official  travel, 
belongs  to  the  Federal  Government,  regardless  of  the  source  of  the  funding. 

(1)  Travel  coupons,  tickets,  promotional  items  of 
more  than  nominal  value,  frequent  flyer  mileage  credits,  and  most  other  benefits 
received  by  DoD  employees  ^m  non-Federal  sources  (e.g.,  airlines,  rental  car 
companies,  hotels)  incident  to  their  Official  travel  belong  to  the  Federal 
Government.  They  may  not  be  used  for  personal  purposes. 

(2)  If  possible,  such  benefits  will  be  turned  over 
to  the  appropriate  official.  See  JFI1R,  Paragraph  U2010B  (reference  (d)),  JTTR, 
Paragraph  C1200  (reference  (e)),  41  C.F.R.  Part  301  (reference  (c))  and  41  C.F.R. 
101-25.103  (reference  (m)). 


b.  Gifts  from  Outside  Sources.  Benefits  offered  to  a 
DoD  employee  from  a  non-Federal  source  incident  to  official  travel  that  cannot  be 
used  for  official  purposes  must  be  treated  as  gifts  to  the  DoD  employee.  DoD 
employees  may  not  accept  such  gifts  if  acceptance  would  violate  5  C.F.R.  2635 
Subpart  B  (reference  (h))  in  subsection  2-100  of  this  Regulation. 

4-201.  Examples  of  Benefits  Considered  Federal  Government 

Fropgrty 


a.  Frequent  Ryer  Mileage  Credits.  Frequent  flyer 
mileage  aedits  eam^  as  a  result  of  offidal  travel  are  the  property  of  the  Federal 
Government.  They  shall  not  be  used  except  in  connection  with  official  travel. 
Credits  are  used  in  connection  with  offidal  travel  either  by  redeeming  them  for 
airline  tickets  which  are  used  for  offidal  travel  or  by  using  them  for  travel 
upgrades  while  on  offidal  travel  (e.g.,  airline  seat  upgrades,  rental  car  upgrades, 
hotel  upgrades).  Hrst  consideration  should  be  given  to  the  former.  When  mileage 
credits  for  official  and  personal  travel  have  been  a>mmingled  in  the  same  account, 
only  those  credits  or  points  fiuit  dearly  can  be  shown  to  nave  been  derived  from 
personal  travel  may  m  used  for  future  personal  travel.  All  other  points  in  the 
account  belong  to  the  Federal  Government. 

b.  Other  Awards  to  Uggre  gf  ltayglSfirviCTS-  i)'avei 
companies  sometimes  give  away  merchandise,  or  award  points  toward 
merwandise  or  other  prizes,  to  users  of  their  services.  It  the  travel  services  used 
are  paid  for  by  the  F^eral  Government,  any  resulting  award  belongs  to  the 
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Federal  Government  (e.g.,  if  a  DoD  employee  renting  a  car  for  official  business  is 
offered  either  a  calculator  or  points  toward  a  larger  prize/  both  would  belong  to 
the  Federal  Government).  ' 

4-202.  Examples  of  Benefits  Treated  as  Gifts  to  Jtn  Individual 

a.  Travel  Upgrades.  IVavel  upgrades  are  commonly 
offered  for  such  travel  accommodations  as  airline  seatS/  rental  carS/  and  hotel 
rooms.  Some  travel  iipgrades  are  given  on  the  spot  without  any  prearranged 
entitlement.  Odiers  are  provided  pursuant  to  some  prearranged  entitlement,  such 
as  a  coupon.  DoD  employees  on  ofBdal  travel  may  accept  tenefits  such  as  an 
airline  seat  upgrade  to  first  dass,  a  luxury  rental  car  in  place  of  a  compact,  or  a 
hotel  room  wifii  a  view  instead  of  an  interior  room,  for  ofiidal  use  as  long  as 
there  is  no  extra  charge  to  the  Federal  Government  to  obtain  the  upgrade  (see 
5  C.F.R.  2635.2()4(c)  (reference  (h))  in  subsection  2-100  of  this  Regulation)  subject  to 
the  following: 

(1)  On  the  Spot  Upgrades.  DoD  employees 
may  accept  an  upgrade  offered  on  the  spot  under  drciimstances  in  which  such 
upgrades  are  generally  available  to  the  public  or  at  least  to  all  Federal 
Government  employees  or  all  military  members.  For  example,  a  travel  company 
may  provide  upgrades  to  remedy  overbooking  or  overcrowding,  due  to  a  shortage 
of  smaller  cars,  or  simply  for  customer  relation  purposes;  or  upgrades  may  be 
offered  to  all  military  members  in  uniform.  No  upgrade  may  accepted, 
however,  if  it  is  provided  on  the  basis  of  the  DoD  employee's  grade  or  position. 
Upgrades  resulting  from  involuntary  "bumping"  while  on  offidal  travel  may  not  be 
used  for  personal  travel.  See  5  C.F.R.  2631202(a)(2)  (reference  (h))  in  subsection 
2-100  of  mis  Regulation; 


(2)  Usg  <?{  jipggd?  Cgrtifiwtgs  (QtligiL  Jlian 

Those  Obtained  for  Frequent  Hyer  Miles).  Some  travel  companies  distribute 
coupons  for  free  travel  upgrades  as  a  promotional  offer.  DoD  employees  may 
accept  and  use  such  coupons  if  they  are  realistically  available  to  the  general  public 
(e.g.,  widely  available  coupons  usable  by  bearer)  or  to  all  Federal  Government 
employees  or  all  military  members  (e.g.,  coupons  available  to  any  Federal 
Government  employee  ror  official  travel).  E>oD  employees  may  not  use  coupons 
provided  on  the  basis  of  their  grade  or  position. 

b.  "Gold  Card"  and  Eimilar_Memberships.  Certain 
airlines  offer  special  benefits,  induding  free  upgrades,  to  members  of  their  traveler 
incentive  prc^ams  (e.g..  Gold  card.  Key  Club,  etc.).  Membership  in  these 
programs  ordinarily  is  earned  by  accumulating  a  large  number  of  travel  miles 
during  the  current  calendar  year,  or  in  some  cases,  memberships  may  be 
purchased.  DoD  employees  who  obtain  eligibility  under  these  drcumstances  (i.e., 
oy  purchasing  a  membership  with  their  personal  funds  or  by  accumulating  the 
necessary  mito,  even  by  official  travel)  may  accept  the  membenship  and  resulting 
benefits,  including  travel  uf^ades.  If  membership  in  the  program  is  offered  to 
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DoD  employees  who  have  not  met  the  usual  requirements  for  membership, 
however,  primarily  because  of  the  DoD  employee's  grade  or  position,  neither  the 
membership  nor  its  benefits  may  be  accepted. 

c.  Prizes  in  “Open”  and  “Closed”  Contests.  When 
travel  companies  and  related  organizations  offer  prizes  in  a  competition  that  is 
open  to  the  general  public,  so  that  no  one  must  perform  official  travel  to  win,  a 
DoD  employee  may  keep  any  prize  he  wins,  even  if  he  happened  to  enter  the 
contest  only  because  of  official  travel  (e.g.,  a  DoD  employee  flying  on  official 
business  receives  the  winning  entry  blank  in  an  airline's  contest  while  on  the 
flight,  but  individuals  not  using  the  airline  will  be  given  the  entry  blank  on 
request).  Some  travel  companies  and  related  organizations  offer  prizes  in 
connection  with  ofHdal  travel.  The  prize  usually  is  given  as  a  result  of  a  drawing 
or  some  kind  of  contest.  If  competition  for  a  prize  is  limited  to  individuals  usin^ 
a  certain  kind  of  travel  accommc^ation,  which  in  the  case  of  the  DoD  employee  ^ 
paid  for  by  the  Federal  Government,  any  prize  won  belongs  to  the  Federal 
Government  (e.g.,  an  airline  provides  contest  entry  blanks  only  to  passengers  on 
its  planes,  and  the  DoD  employee  receives  the  winning  entry  blank  while  flying 
on  official  travel). 


d.  InfientiY,gg-  foi  Voluntary  Sun:end.er..fif  JUgbt 
Reservations.  DoD  employees  may  keep  payments  or  free  tickets  received  from  a 
carrier  for  voluntarily  ^ving  up  a  seat  on  an  overbooked  flight.  DoD  employees 
on  official  travel  may  not  voluntarily  surrender  their  seats  if  the  resulting  delay 
would  interfere  with  the  performance  of  duties.  The  delay  may  not  increase  tne 
cost  to  the  Federal  Government.  Therefore,  travel  vouchers  should  disclose  the 
voluntary  surrender  and  resulting  delays  and  leave  must  be  taken  as  appropriate. 

SECTION  3.  PRC^EPl^ES.■A^^2■iffiSfONgIM^TIE^ 

4-300.  The  travel-approving  authority  shall: 

a.  Approve  or  disapprove  acceptance  of  travel 
benefits  in  kind  or  payments  of  travel  expenses  mom  non-Fbderal  sources  in 
accordance  with  subsections  4-102  and  4-103  of  this  Regulation,  above; 

b.  Acquire  the  concurrence  of  the  EfoD  Component 
DAEO  or  desimee  when  approving  travel  benefits  in  accordance  with  the  conflict 
of  interest  analysis  requirea  oy  41  C.F.R  304-1.5  (reference  (c)); 

c.  Prepare  and  submit  a  report  to  the  DoD 
Component  DAEO  or  designee  reporting  all  travel  benefits  over  $250  accepted  in 
accoraance  with  the  authonty  granted  under  31  U.S.C.  1353  (reference  (b))  as 
implemented  in  subsection  4-101  of  this  Regulation  above; 
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d.  Prepare  and  submit  a  report  to  the  DoD 
Component  DAEO  or  designee  within  30  days  after  completion  of  travel  during 
which  travel  benefits  have  been  paid  by  non-Federal  sources  under  5  U.S.C.  4111 
(reference  (g)).  See  subsection  4>102.c  of  this  Regulation,  above. 

4-301.  Each  DoD  Component  DAEO  or  Designee  shall: 

a.  Prepare  and  submit  semiannual  reports  to  OGE  on 
acceptance  of  payments  under  31  U.S.C.  1353  (reference  (b))  due  May  31  and 
November  30  each  year.  See  subsection  4-101.a.(5)  of  this  Regulation,  above; 

b.  Retain  reports  from  the  travel  approving  authority 
under  5  U.S.C.  4111  (reference  (g))  for  three  years.  See  subsection  4-102.C.  of  this 
Regulation,  above; 

c.  Provide  written  concurrence  for  the  approval  of 
travel  benefits  in  accordance  with  the  conflict  of  interest  analysis  required  by 
41  C.F.R.  304-1.5  (reference  (c)). 

4-302.  Each  traveling  DoD  employee  shall: 

a.  Provide  all  necessary  information  to  the  travel 
approving  authority  for  a  semiannual  report  to  the  DoD  Component  DAEO; 

b.  Turn  in  any  merchandise,  frequent  flyer  miles  or 
other  benefits  as  required  under  subsection  4-200  of  this  Regulation,  above. 

SECTION  4.  REFERENCES 

4-400.  References 

(a)  Title  41,  United  States  Code,  Section  423 
Title  31,  United  States  Code,  Section  1353 

(c)  Title  41,  Code  of  Federal  Regulations,  Parts  301 
through  304,  "Federal  Travel  Regulation  System," 
current  edition 

(d)  Joint  Federal  Travel  Regulations,  Paragraphs 
U2010B  and  U7900  through  7908  (DoD  Uniformed 
Services) 

(e)  Joint  Travel  Regulations,  Paragraphs  C1200  and 
C4900  through  4908  (DoD  Civilian  Personnel) 

(0  Title  10,  United  States  Code,  Section  2601 
(g)  Title  5,  United  States  Code,  Sections  4111  and  7342 
(n)  Title  5,  Code  of  Federal  Regulations,  Section  2635, 
"Standards  of  Ethical  Conduce  for  Employees  of 
the  Executive  Branch,"  current  edition 
(i)  Title  26,  United  States  Code,  Section  501 
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(j)  Title  5,  Code  of  Federal  Regulations,  Part  410, 
Subpart  G,  "Acceptance  of  Contributions,  Awards, 
and  Payments  from  Non-Government 
Organizations,"  current  edition 

(k)  DoD  Directive  1005.13,  "Gifts  from  Foreign 
Governments,"  October  13,  1988 

(l)  DoD  Directive  4500.9,  'Transportation  and  Traffic 
Management,"  January  26,  1989 

(m)  Title  41,  Code  of  Federal  Regulations,  Chapter  101, 
"Federal  Property  Management  Regulations," 
current  edition 
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SECTION  1. 
(reference  (a)) 
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CQtmaS.QF  INTERS 

OFFICE  OF  GOVERNMENT  ETHICS  REGULATION 

5-100.  5  CF  R  263?.  "Interpretatign  of  19  U..S.C,  20?" 

(TO  BE  PUBLISHED] 
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SECTION  2. 
(reference  (b)) 


OFFICE  OF  COVERNMENT  ETHICS  REGULATION 

5-200.  5. 2^.  :infeq?rfitatojai..lg-.U.:&^^^  -2Q9: 

[TO  BE  PUBLISHED] 
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SECTION  3.  GUIDANCE  ON  18  U.S.C  208  (reference  (c)) 

5>300.  Conflicts  and  Appearance  of  Conflicts  Under  18  U.S.C. 
208  (reference  (c)).  See  5  C.F.R.  2635,  Subpart  D  and  Subpart  E  (reference  (d)),  in 
subsection  2-100  of  this  Regulation,  OGE  opinions  (reference  (e)),  and  subsection 
2-204  of  this  Regulation  for  provisions  on  conflicts  of  interest  under  18  U.S.C.  208 
(reference  (c)). 


5-301.  Applicability  to  Enlistees.  The  provisions  of  18  U.S.C. 

208  (reference  (c)}  and  related  provisions  of  OGE  regulations  do  not  apply  to 
enlisted  members.  However,  provisions  similar  to  18  U.S.C.  208  (reference  (c))  do 
wply  to  enlisted  members  as  follows:  except  as  approved  hy  fke  DoD  Component 
dAeO  Of  d^mee,  an  enlisted  member,  including  an  enlistea  special  Government 
emploffee^  shM  not  participate  personalty  and  substantially  as  part  of  his  official 
DoD  duHes,  in  any  particular  matter  in  whidi  he,  his  spouse,  minor  child, 
partner,  entity  in  whiek  he  is  serving  as  officer,  director,  trustee,  partner  or 
employee  or  any  entity  with  whidi  he  is  nrgo^ting  or  has  an  arrangement 
concerning  prospectioe  employment,  has  a  financial  interest. 

5-302.  Waiver  of  18  U.S.C.  208(a).  Pursuant  to  18  U.S.C.  208(b) 
(reference  (c)),  application  of  18  U.S.C.  208(a)  (reference  (c))  may  be  waived. 

a.  The  regulatory  waivers  for  E)oD  under  18  U.S.C. 
208(b)(2)  (reference  (c))  have  been  preserved  and  are  reprinted  in  Appendix  D  of 
this  Regulation  as  follows  (see  5  C.F.R  2635.402(d)  (reference  (d))): 

(1)  For  civilian  DoD  Components,  such  waivers 
appear  in  32  C.F.R  40.1  (reference  (f)); 

(2)  For  the  Department  of  the  Army,  such 
waivers  appear  in  AR  600-50  (reference  (g)); 

(3)  For  die  Department  of  the  Air  Force,  such 
waivers  appear  in  APR  30-30  (reference  (h)); 

(4)  For  the  Department  of  the  Navy,  such 
waivers  appear  in  SECNAVINST  5370.2J  (reference  (i)). 

b.  Application  of  13  U.S.C.  208(a)  (reference  (c))  may 
be  vwived  for  individuals  when  a  flnandal  interest  is  not  so  substantial  as  to  be 
likely  to  affect  foe  integrity  of  foe  services  that  foe  Federal  Government  may 
exp^  from  foe  DoD  employee.  Considerations  in  determining  whefoer  the 
interest  is  not  so  substantial  as  to  be  deemed  likely  to  affect  foe  inte^ty  cd  foe 
services  that  foe  Federal  Government  may  expect  mm  the  DoD  employee  include: 
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(1)  The  extent  to  which  the  DoD  employee's 
exercise  of  authority  and  responsibility  can  affect  his  interest; 


(2)  The  relative  importance  of  the  interest  in  the 
DoD  employee's  life  or  finances; 

(3)  The  potential  for  harm  to  the  Federal 
Government  and  to  the  DoD  employee  if  me  DoD  employee's  interests  influence 
his  dedsion-making; 


informed  public; 


(4)  How  the  situation  would  appear  to  an 


(5)  The  nature  of  the  relationship  between  the 
DoD  employee  and  the  individual  who  has  the  interest  concerned. 


c.  In  order  to  pursue  an  individual  waiver  under 
18  U.S.C.  208(b)(1)  (reference  (c)),  the  following  steps  are  mandatory: 


(1)  Before  a  waiver  is  requested,  consideration 
should  first  be  given  to  alternative  resolutions,  such  as  disqualification,  divestiture, 
reassignment,  or  rearrangement  of  duties.  Individual  waivers  are  to  be  considered 
only  when  all  alternatives  have  been  exhausted.  The  supervisor  should  also 
oorudder,  with  the  advice  of  the  Ethics  Counselor,  whether  a  potential  violation  of 
18  U.S.C.  208(a)  (reference  (c))  exists.  See  subsection  5*303  of  this  Regulation, 
below.  Even  if  die  interests  are  insubstantial,  consideration  should  be  given  to 
whether  the  particular  matter  will  have  a  direct  and  predictable  effect  on  the 
financial  interest.  See  5  C.F.R  2635.402(b)(1)  (reference  (d))  in  subsection  2*100  of 
dUs  Regulation; 

(2)  A  request  for  a  waiver  shall  be  forwarded 
duoi^  the  duiin  of  command  or  supervision  to  the  DoD  Component  DAEO. 

The  l^D  Component  DAEO  shall  consult,  if  practicable,  on  the  action  widi  OGE; 


(3)  Pmding  the  approval  of  the  waiver,  the 
DoD  employee  shall  be  disqualified  from  participation  in  die  particular  matter  diat 
ivill  have  an  effect  on  the  mandal  interest; 


(4)  The  waiver  request  shall  include  the  Ethics 
Counselor's  findings  of  fact  on  the  following: 

(a)  The  manner  in  which  the  financial 
interest  was  acquired; 

(b)  The  purpose  behind  the  DoD 
employee's  acquisition  of  the  interest; 


60 


DoD  5500.7-R 


(c)  The  dollar  value  of  the  interest; 

(d)  The  potential  amount  by  which  the 
DoD  employee's  official  actions  may 
affect  the  financial  interest; 

(e)  The  degree  to  which  the  DoD 
employee  has  control  over  official 
actions  which  may  affect  the 
non-Federal  entity; 

(f)  The  size  of  the  non-Federal  entity  and 
the  degree  to  which  official  actions 
may  anect  the  non-Federal  entity; 

(g)  The  value  of  the  financial  interest  in 
relation  to  the  DoD  employee's  net 
worth  and  income  from  other  sources; 

(h)  The  degree  to  which  the  DoD 
employee  has  control  over  the 
financial  interest,  and  whether  it  is 
capable  of  being  divested. 

d.  By  statute,  authority  to  grant  18  U.S.C.  208(b)(1) 
(reference  (c))  waivers  rests  with  the  DoD  official  responsible  for  the  DoD 
employee's  appointment.  By  E.O.  12674  (reference  (j)\  in  subsection  12-100  of  this 
Reflation,  that  authority  shall  not  be  exercised  without  prior  consultation,  if 
practicable,  with  OGE.  The  DoD  Component  DAEO  shall  consult  with  OGE 
regarding  the  waiver  on  behalf  of  the  DoD  official  responsible  for  the  DoD 
employee's  appointment. 

5-303.  Resolution  of  Conflicts.  Resolution  of  actual  or  apparent 
conflicts  of  interest  is  the  responsibility  of  the  head  of  the  DoD  Component 
command  or  organization.  An  Ethics  Counselor  should  be  consulted  about 
alternatives  for  resolution.  See  Chapter  10  of  this  Regulation  for  enforcement 
information. 

SECTION  4.  OTHER  CONFUCT  OF  INTEREST  LAWS 
5-400.  Bribery  and  Graft 

0.  Ail  DoD  employe  are  mohibited  from,  directly 
or  indirectly,  gtoioA  offering  promiebig^  demanding,  easing,  receiving  accmtU^ 
or  apeebtg  to  reoaoe  anyMr^  of  value  to  influmice  any  ^idal  act,  to  influatce 
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commission  of  fraud  on  the  United  States,  to  indmx  committing  or  omitting  any 
act  in  violation  of  a  lawful  duty,  or  to  influence  testimony  given  Indore  an 
individual  or  non-Tederal  entity  authorized  to  hear  evidence  or  take  testimony. 

See  18  U.S.C.  201(b)  (reference  (c)). 

b.  DoD  employee  are  also  prohibited,  except  as 
provided  by  law  for  Uie  proper  discham  of  offidat  duties,  from,  directly  or 
indirectly,  giving  offering  promising  demanding  seekiHg,  receiving  accepting  or 
agreeing  to  accept  ani^hing  of  value  for  or  because  of  any  official  act  performed 
or  to  ^  performed,  or  for  or  because  of  any  testimony  gfven  or  to  be  gven  before 
an  indioidual  or  non-Federal  entity  authorized  to  hear  evidence  or  take  testimony. 
See  18  U.S.C.  201(c)  (reference  (c)). 

c.  These  prohibitions  do  not  apply  to  the  payment  or 
receipt  of  witness  fees  authorized  by  law,  certain  travel  and  subsistence  expenses 
to  appear  as  a  witness  and  value  of  time  lost  in  attendance  at  a  trial,  hearing,  or 
proceeding.  Other  prohibitions  may  apply.  See  18  U.S.C.  201(d)  (reference  (c)); 

5  U.S.C.  5515  and  5751  (reference  (k))  and  paragraph  66  of  Part  IV,  MCM,  1984 
(reference  (1)). 


5-401.  Compensation  Related  to  Matters  Pending  Government 
Decision.  CX3E  interpretation  of  prohibitions  under  18  U.S.C.  203  (reference  (c)) 
appear  in  5  C.F.R.  2^5.801(d)(3)  (reference  (d))  in  subsection  2-100  of  this 
Regulation.  These  prohibitions  do  not  apply  to  enlisted  members.  A  DoD 
employee  whose  salary  is  not  tied  to  the  profitability  of  the  non-Federal  entity's 
Federal  Government  contracts  does  not  violate  this  statute.  See  OGE  opinion  86x9 
(informal)  (reference  (e)).  This  statute  prohibits  receiving  compensation  for  any 
representation,  including  those  where  there  is  no  intent  to  be  corrupted  or  to 
provide  preferential  treatment.  Representations  can  be  either  oral  or  written. 

a.  The  prohibition  does  not  apply  to  a  DoD 
employee's  representation  of  himself,  but  this  exception  does  not  extend  to  the 
representation  of  a  distinct,  legal,  non-Federal  entity  as  a  corporation,  a 
partnership,  or  even  a  sole  proprietorship.  18  U.S.C.  203(a)(2)  (reference  (c)) 
prohibits  an  offer  or  payment  of  compensation,  the  solicitation  or  receipt  of  which 
is  otherwise  barred. 


b.  The  prohibitions  apply  to  special  Government 
employees  but  only  in  relation  to  a  particular  matter  involving  a  specific  party  or 
parties  in  which  the  special  Government  employee  participated  personally  and 
substantially  or,  absent  such  participation,  if  he  served  more  than  a  total  of  60 
days  in  the  pi«ceding  365  days,  in  relation  to  any  particular  matter  pending  in  the 
DoD  Agency. 
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c.  18  U.S.C.  203  (reference  (c))  does  not  prohibit 
giving  testimony  under  oath  or  making  statements  required  to  be  made  under 
penalty  of  perjury. 

d.  18  U.S.C.  203  (reference  (c))  does  not  prohibit 
representation,  with  or  without  compensation,  of  one's  parents,  spouse,  child,  or 
any  person  or  estate  the  DoD  employee  serves  as  administrator,  guardian  or  other 
personal  fldudarv.  This  exemption  is  permitted  only  if  approveaby  the  DoD 
official  responsible  for  appointing  the  DoD  employee  to  hiS  DoD  position.  The 
exemption  may  not  be  extended  to  the  DoD  employee's  representation  of  any  such 
person  in  matters  in  which  the  DoD  employee  has  officially  participated  personally 
and  substantially  or  in  matters  which,  even  absent  such  participation,  are  the 
subject  of  his  omdal  responsibility. 

e.  The  head  of  a  department  or  agency  may 
authorize  a  spedal  Government  employee  to  represent  his  regular  employer  or 
other  outside  organization  in  the  performance  of  work  under  a  Federal 
Government  grant  or  contract  if  the  department  or  agency  head  oertities  and 
publishes  the  certification  in  the  Federal  Register  that  the  national  interest  requires 
such  representation. 

5-402.  Contracts  with  D(^  Employeet.  Contiracts  for  the 
procurement  of  goods  and  services  between  the  radertl  Goverranent  and  its 
employees  are  prohibited  unless  the  needs  (rf  tiie  Federal  (fomnment  cannot 
otherwise  be  met.  See  FAR  3.601  and  3.602  (leforenoe  (m))  in  Appendix  B  of  this 
Regulation. 


5-403. 


Representation  of 


•j  •  t-T  -•'» 


I 


a.  EtDhjbition  Under  18  UAC.  205  (reference  (c)). 

18  U.S.C.  205  (reference  (c))  prohibits  DoD  employees,  otlter  than  enlisted 
members,  whether  or  not  they  are  employed  for  compensation,  from  personally 
acting  as  an  agent  or  attorney  for  anyone  else  before  a  department,  agency,  or 
court  in  connection  with  any  covered  matter  in  which  the  United  States  is  a  party 
or  has  a  direct  and  substantial  interest  or  from  prosecuting  any  daim  against  the 
Federal  Government  or  receiving  any  gratuity  or  interest  in  such  daim  for 
assistance  in  prosecuting  the  daim.  Covereo  matter  mearu  any  judidal  or  other 
proceeding,  application,  request  for  a  ruling  or  otiter  determination,  contract,  daim, 
controversy,  investigation,  charge,  accusation,  arrest,  or  other  particular  matter. 


b.  Exceptions. 

scope  of  18  U.S.C.  205  (reference  (c)); 


The  following  are  exduded  from  the 


(1)  Giving  testimony  under  oath  or  making 
statements  required  to  be  made  under  penalty  of  peijury  or  representing  another 
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person,  with  or  without  compensation,  in  a  disciplinary,  loyalty,  or  other  personnel 
administration  proceeding; 

(2)  Representing,  with  or  without  compensation, 
one's  parents,  spouse,  child,  or  a  person  or  estate  the  DoD  employee  serves  as  a 
fidudaiy,  but  only  if  approved  by  the  DoD  official  respondble  for  appointing  the 
DoD  employee  to  this  DoD  position.  This  exception  does  not  apply  to  matters  in 
which  the  DoD  employee  has  participated  personally  and  substantially  or  which, 
in  the  absence  of  such  participation,  are  the  subject  of  his  official  DoD 
resp>onsibility; 

(3)  The  head  of  a  department  or  agency  may 
allow  a  special  Government  employee  to  represent  his  regular  employer  or  other 
outside  organization  in  the  performance  of  work  under  a  Federal  Government 
grant  or  o^ntract  iif  the  department  or  agency  head  certifies  and  publishes  the 
certiHcation  in  the  Federal  Register  that  the  national  interest  requires  such 
representation; 

(4)  For  special  Government  employees,  the 
prohibitions  apply  only  to  covered  matters  in  which  they  participated  personally 
and  substantially  as  a  special  Government  employee.  Absent  such  participation, 
the  prohibitions  apply  only  if  he  served  more  than  a  total  of  60  days  during  the 
preceding  365  days  and  the  covered  matter  was  pending  in  the  DoD  Agency 
during  that  period. 


5-404.  Compensation  From  Other  Sources 

a.  The  provisions  of  18  U.S.C.  209  (reference  (c))  and 
related  provisions  of  OGE  regulations  do  not  apply  to  enlisted  members. 

However,  provisions  similar  to  IS  U.S.C.  209  (reference  (c))  do  apply  to  enlisted 
members  as  follows:  an  enlisted  member,  except  an  enlisted  t^ciai  Government 
employee,  shall  not  receive  any  salary  or  supplementation  of  his  Federal 
Government  salary,  from  any  entity  other  ^an  Ute  Federal  Government  or  as  may 
be  contributed  out  of  Ihe  treasury  of  any  State,  county,  or  municipality,  for  his 
services  to  ffte  Federal  Government. 

b.  18  U.S.C.  209  (reference  (c))  prohibits  DoD 
employees  horn  receiving  pay  or  allowances  or  supplements  of  pay  or  benefits 
from  any  source  other  than  ^e  United  States  for  the  performance  of  ofHdal 
service  or  duties  unless  specifically  authorized  by  law.  Note  that  a  task  or  job 
that  is  performed  outside  normal  working  houra  does  not  necessarily  allow 
acceptance  of  payment  for  performing  it.  If  the  undertaking  is  part  of  one's 
ofl^dal  duties,  pay  for  its  performance  may  not  be  accepted  from  any  source  other 
than  the  Unitea  States  regardless  of  when  it  was  performed. 

c.  A  DoD  employee  may  continue  to  partidpate  in  a 
bona  fide  pension,  retirement,  insurance,  bonus,  or  other  employee  welfare  or 
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benefit  plan  maintained  by  his  former  employer.  See  18  U.S.C.  209(b) 

(reference  (c)). 

d.  Reserve  military  officers  and  certain  temporarily 
commissioned  military  officers  who  are  ordered  to  active  duty  may  continue  to 
receive  compensation  from  individuals  who  furnished  compensation  to  them  prior 
to  being  ordered  to  active  duty.  See  10  U.S.C.  1033  (reference  (1))  and  50  U.S.C. 
App.  454(f)  (reference  (n)). 

5-405.  Additional  Pau  or  Allowances.  DoD  employees  may  not 
receive  additional  pay  or  allowances  for  disbursement  of  pttblic  money  or  for  the 
performance  of  any  other  service  or  ^ty  unless  specifically  au^torized  by  law. 

See  5  US.C.  SS36  inference  OOh 


a.  5  U.S.C.  5536  (reference  (k))  precludes  extra  pay 
from  the  Federal  (k)vemment  for  the  performance  of  official  duties.  Subject  to 
certain  limitations,  civilian  EtoD  employees  may  hold  two  distinctly  different 
Federal  Government  positions  and  receive  the  salaries  of  both  if  the  duties  of  each 
are  performed.  Absent  specific  authority,  however,  military  members  may  not  do 
so  tecause  any  arrangement  by  a  military  member  for  rendering  services  to  the 
Federal  Government  m  another  position  is  incompatible  with  the  military 
member's  actual  or  potential  military  duties.  That  a  military  member  may  have 
leisure  hours  during  which  no  official  duty  is  performed  does  not  alter  the  result. 
See  52  Comp.  Gen.  471  (reference  (o))  and  22  Comp.  Gen.  127,  149  (reference  (p)). 

b.  5  U.S.C.  5536  (reference  (k))  applies  to  enlisted 
members  and  precludes  enlisted  members  from  supplementing  their  official  salaries 
horn  outside  sources  for  performing  their  official  duties. 

5^.  Interference  with  Military  Duties.  Military  officers  on 
active  duty  (except  while  on  terminal  leave)  may  not  accept  employment  if  it 
requires  separation  from  their  organization,  branch,  or  unit,  or  interferes  with  the 
performance  of  military  duties,  see  10  U.S.C.  973(a)  (reference  (1)). 

5>407.  Civil  Office  Prohibition.  Regular  military  officers  on  the 
active  duty  list  and  retired  Re^ar  military  officers  on  active  duty  for  more  than 
180  days  may  not  hold  dvil  office,  unless  expressly  authorized  by  law.  See 
10  U.S.C.  973(b)  (reference  (D). 

5-408.  Affglgnmmt  of  Rwctyw  for  Ttaining 

a.  Persoimel  who  assign  Reserves  for  traiiting  shall 
not  assign  them  to  duties  in  which  they  will  obtain  information  that  they  or  their 
private  employers  may  use  to  gain  utatdr  advantage  over  competitors.  Reserviste 
must  disclose  to  superiors  and  assignment  personnel  information  necessary  to 
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ensure  that  no  conflict  exists  between  their  duty  assignment  and  their  private 
interests. 


b.  Commanders,  or  their  designees,  shall  screen 
Reservists  performing  training  to  ensure  that  no  actual  or  apparent  conflict  exists 
between  their  private  interests  and  their  duty  assignment.  While  Reservists  have 
an  affirmative  obligation  under  this  rule  to  disclose  material  facts  in  this  regard, 
receiving  commands  cannot  assume  compliance  and  shall  independently  screen 
incoming  personnel  to  avoid  conflicts  of  interests. 

5-409.  Commercial  Dealings  Involving  DoD  Employees.  A 

DoD  employee  shall  not  knowingly  solicit  or  make  solicited  sales  to  DoD 
personnel  who  are  junior  in  rank,  grade  or  position,  or  to  ^  family  members  of 
suA  personnel  on  or  off  duty.  In  the  absence  of  coercion  or  intimidatUm,  this 
does  not  prohibit  Ihe  sale  or  lease  of  a  DoD  employee*s  non-commercial  personal 
or  real  property  or  commercial  sates  solicited  and  made  in  a  retail  establishment 
during  off-duty  employment.  The  posting  of  an  advertisement  in  accordance  wiA 
Federal  Government  building  management  policies  does  not  constitute  solicitation 
for  purposes  of  this  subsection, 

a.  In  the  absence  of  coercion  or  intimidation,  this 
does  not  prohibit  Ae  sale  or  lease  by  an  individual  of  one's  non-commercial 
personal  property  or  real  estate,  and  commercial  sales  made  in  a  retail 
establishment  during  off-duty  employment.  Solicitation  does  not  include 
advertisements  posUd  in  accordance  with  Federal  Government  building 
management  policies. 


b.  This  prohibition  includes  ffte  solicited  sale  of 
insurance,  stodcs,  mutual  funds,  real  estate,  cosmetics,  household  supplies, 
vitamins,  and  other  goods  or  services. 

c.  Both  the  act  of  soliciting  and  the  act  of  selling  as 
a  result  of  soliciting  are  prohibited.  In  both  cases,  however,  a  solicitation  is 
rteoessary  for  a  violation  to  occur,  'While  the  standard  prohibits  a  senior  from 
makbig  a  solicited  sale  to  a  junior  or  to  the  junior's  family,  sales  made  because  a 
junior  approathes  the  senior  and  retptests  the  sale  to  he  made  are  not  prohibited, 
absent  coercion  or  intimidation  by  the  senior, 

d.  Personal  commercial  solicitations  by  the  spouse  or 
other  household  member  of  a  DoD  employee  to  those  who  are  junior  in  rank, 

Sade,  or  position  to  the  DoD  employee,  may  give  rise  to  the  appearance  that  the 
}D  employee  himself  is  using  his  public  otfice  for  personal  gain.  When  a 
spouse  or  household  member  of  a  DoD  employee  engages  in  such  activity,  the 
supervisor  of  the  DoD  employee  must  consult  an  Etmcs  Counselor,  and  counsel 
the  DoD  employee  that  such  activity  should  be  avoided  where  it  may: 
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(1)  Cause  actual  or  perceived  partiality  or 
unfairness; 

(2)  Involve  the  actual  or  apparent  use  of  rank 
or  position  for  personal  gain;  or 

(3)  Otherwise  undermine  discipline>  morale^  or 
authority. 

5-410.  Related  Rules 

a.  There  is  a  prohibition  on  holding  conflicting 
financial  interests.  See  5  C.F.R  2635.403  (reference  (d))  in  subsection  2-100  of  this 
Regulation,  18  U.S.C.  208  (reference  (c)),  and  5  C.F.R.  2640  (reference  (b))  in 
suDKCtion  5-200  of  this  Regulation,  above. 

b.  There  are  requirements  regarding  seeking  outside 
employment.  See  5  C.F.R.  2635.601-606  (reference  (d))  in  subsection  2-l(W  of  this 
Relation  and  Chapter  8  of  this  Regulation. 

c.  There  is  a  prohibition  on  engaging  in  outside 
employment  or  activities  that  conflict  with  official  duties.  S^  5  C.F.R.  2635.802 
(reference  (d))  in  subsection  2-100  of  this  Regulation. 

d.  There  are  limitations  on  certain  outside  activities 
such  as  receipt  of  >utsMe  earned  income  by  certain  DoD  Presidential  appointees  or 
non-career  DoD  employees,  service  as  an  expert  witness,  participation  in 
professional  associations,  teaching  writing,  speaking,  or  fundraising.  See  5  C.F.R. 
2635.804-808  (reference  (d))  in  subsection  2-100  of  this  Regulation. 

e.  There  is  a  prohibition  on  the  receipt  of  honoraria. 
See  5  C.F.R.  2636  (reference  (o))  in  subsection  3-100  of  this  Regulation. 

f.  There  are  prohibitions  on  the  misuse  of  official 
position  such  as  imprmTer  endorsements  or  improper  use  of  non-public 
information.  See  5  C.ER.  2635.701-705  (reference  (d))  in  subsection  2-100  of  this 
Regulation. 

g.  There  are  prohibitions  on  certain  post-Govemment 
service  employment.  See  Chapter  9  of  this  Regulation. 
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5-500.  Rfifgrgasss 

(a)  Title  5,  Code  of  Federal  Regulation^,  Part  2639, 
"Interpretation  of  18  U.S.C.  209"  [TO  BE 
PUBLISHED] 

0:>)  Title  5,  Code  of  Federal  Regulations,  Part  2640, 
"Interpretation  of  18  U.S.C.  208"  [TO  BE 
PUBUSHED] 

(c)  Title  18,  United  States  Code,  Sections  201,  203,  205, 
208  and  209 

(d)  Title  5,  Code  of  F^eral  Regulations,  Part  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch,"  current  edition 

(e)  Office  of  Government  Ethics  Opinions  83x1 
Oanuary  7,  1983),  85x10  (July  15,  1985),  86x9 
(August  8,  1986),  87x6  (April  1,  1987),  and  88x13 
(September  12,  1988) 

(f)  Title  32,  Code  of  Federal  Regulations,  Part  40, 
"Standards  of  Conduct," 

(g)  AR  6(K)-50,  "Standards  of  Conduct  for  Department 
of  Army  Personnel,"  January  28,  1988 

(h)  AFR  30-30,  "Standards  of  Conduct,"  May  26,  1989 

(1)  SECNAVINST  5370,  "Standards  of  Conduct  and 

Government  Ethics,"  March  15,  1989 

(j)  Executive  Order  12674,  "Principles  of  Ethical 
Conduct  for  Government  Officers  and  Employees," 
April  12,  1989,  as  amended 

(k)  Title  5,  United  States  Code,  Sections  5515,  5536, 
and  5^1 

(l)  Title  10,  United  States  Code,  sections  801  through 
940  (Uniform  Code  of  Military  Justice,  Manual  hr 
Courts-Martial),  973  and  1033 

(m)  Federal  Acquisition  Relation,  Parts  3.601  and 
3.602,  current  edition 

(n)  Title  50,  United  States  Code,  Appendix,  Section  454 

(o)  Decisions  of  the  Comptroller  General,  Volume  52, 
page  471  (1973) 

(p)  Decisions  of  tire  Comptroller  General,  Volume  22, 
page  127  (1942) 

(q)  Tiue  5,  Code  of  Federal  Regulations,  Part  2636, 
"Limitations  on  Outside  Emplo^ent  and 
Prohibition  of  Honoraria;  Confidential  Reporting  of 
Payments  to  Charities  in  Lieu  of  Honored," 
current  edition 
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SUBPART  A;  THE  COMPETITIVE  SERVICE 
GENERAL  PROVISIONS 

S«e.  733.101  Dsfinitlons. 

In  this  subpart: 

(a)  Employae  maans  an  individual  who  oocupias  a  position  in  tha  oompetitiva  sarvioa; 

(b)  Agancy  maans  an  axacutivs  agancy  and  tha  govammant  of  tha  District  of  Columbia; 

(c) Politlcal  party  maans  a  National  political  party,  a  Stata  political  party,  and  an  affitiatad  organization; 

(d)  Elactton  includas  a  primary,  spacial,  and  ganaral  alaction; 

(a)  Nonpartisan  alaction  maans- 

(1)  An  alaction  at  which  nona  of  tha  candidatas  is  to  ba  nominatad  or  alactad  as  r^srasanting  a 
polRieat  party  any  of  whosa  candidatas  for  prasidantial  alactor  racahrad  votas  in  tha  last  prating  alaetion  at 
which  prasidantlai  alactors  wara  saiaetad;  and 

(2)  An  alaction  involving  a  question  or  Issue  which  is  not  specifically  idantifiad  with  a  political  party, 
such  as  a  constitutional  amendment,  raferandum,  approval  of  a  municipal  ordinance,  or  any  quastton  or  issue  of 
a  similar  character;  and 

(f)  Partisan  whan  used  as  an  adjactiva  refers  to  a  poKtical  party. 

(gl  Political  fund  maans  any  fund,  organization,  potiticai  action  oommittaa,  or  other  entity  that,  for  purposes  of 
influanoing  in  any  w^r  the  outcome  of  any  partisan  eisetion,  raeaivas  or  appends  money  or  anything  of  value  or 
transfers  money  or  anything  of  value  to  any  other  fund,  politicai  patty,  candidate,  organization,  poHtioal  action 
oommittaa,  or  other  entity. 

(h)  Contributbn  maans  any  gift,  subscriptbn,  ban,  advance,  daposh  of  money,  albtntant  of  money,  or  anything  of 
value  given  or  transferred  ty  one  parson  to  another,  including  in  cash,  by  ohsok,  by  draft,  through  a  payroll 
deduction  or  albtmant  plan,  by  pbdga  or  promise,  whether  or  not  anforcaabia,  or  otharwisa. 

(i)  Federal  workplace  maans  any  piaoa,  site,  bstaHatbn,  buibbg,  room,  or  faoHity  in  whbh  any  Exaoutiva 
department  or  agency  conducts  offblal  business,  including,  but  not  Umitad  to,  offba  buildings,  forts,  arsanab,  navy 
yards,  post  offloas,  vahtdas,  ships,  and  akmft 

(I)  Empbyar  or  employing  authority  maans  tha  immadiata  ampbying  iganey  head,  i«aney  pilnoipab,  or  an 
amployaa's  supervisor. 

(35  FR  16785,  Oct.  30.  1970,  as  amended  at  49  FR  17432.  Apr.  24,  1984] 

PSRMWSIBLB  Acnvmn 


8ao.73S.111  Pofiwlaafola  aetivlllaa. 

(a)  A>  amptoyaaa  are  free  to  angm  b  polMoal  aetiviw  to  tha  wWaat  aalani  oonabtant  wMi  die  raabtaltons 
Imposad  by  law  and  thb  subpart.  Eaoh  amptoyaa  rataina  ttia  right  lo> 

(1)  Raglalar  «d  vote  In  any  alaolton, 

(2)  Ezpraaa  his  Qpinton  as  an  kidvldual  prfvsMy  and  puUtaly  on  poMoai  auNaeta  and  oanMMsa; 

Olaplay  a  poHttoai  pbtura,  sitokar,  badge,  or  button; 

(4)  Parddpata  In  tha  nonpartisan  aetivltiss  of  a  bMo,  oonununky,  soeial,  labor,  or  piolssatonal 
organization,  or  of  a  stoiltor  organization; 


(8)  Attend  a  poMioai  eonvantton.  raly,  fwtdfatoing  funolien;  or  other  poWoai  gathering; 
(7)  Sign  a  poittoal  patMon  as  an  imttvldual; 


70-3 


PCLITICAL  ACTIVtTIES  OF  FEDERAL  EMPLOYEES.  S  CFR  733 


(8)  Mak«  a  financial  contribution  to  a  political  party  or  organization; 

(9)  Taka  an  active  part,  as  an  indapandant  candidata,  or  in  support  of  an  indapendant  candidata,  in  a 
partisan  election  covered  by  Sac.  733.124; 

(10)  Taka  an  active  part,  as  a  candidata  or  in  support  of  a  candidata,  in  a  nonpartisan  alaction; 

(11)  Be  politically  active  in  connection  wHh  a  quastbn  which  is  not  specifically  kfantifiad  with  a  political 
party,  auct)  as  a  constitutional  amendment,  referendum,  approval  of  a  municipal  ordinance  or  any  other  question 
or  inue  of  a  similar  character; 

(12)  Serve  as  an  election  judge  or  clerk,  or  in  a  similar  position  to  perform  nonpartisan  duties  as 
prescribed  Stale  or  local  law;  and 

(13)  Othe.'vise  participata  fully  in  public  affairs,  except  as  prohibitad  by  iaw,  in  a  manner  which  does 
not  matarialV  compromise  hto  efficiency  or  integrity  as  an  employee  or  the  neutrality,  efficiency,  or  integrity  of 
hb  agency. 

(b)  Paragraph  (a)  of  this  section  does  not  authorize  an  empbyee  to  engage  in  politbal  activity  in  vblatbn  of 
law,  whib  on  duty,  or  while  in  a  uniform  that  bentifies  him  as  an  empbyee.  The  head  of  an  agency  may 
prohbit  or  limit  the  partbipation  of  an  empbyee  or  class  of  empbyees  of  his  agency  in  an  activity  permitted  by 
paragraph  (a)  of  this  section,  if  partbb*lion  in  the  activity  woub  interfere  with  the  effbient  performance  of 
official  duties,  or  create  a  conflict  or  apparent  conflict  of  interests. 

PROMBITEO  ACTIVITIES 

See.  733.121  Use  of  official  authority:  prohibition. 

An  empbyee  may  not  use  his  offbial  authority  or  influence  for  the  purpose  of  interfering  with  or  affecting  the 
result  of  an  election. 

See.  733.122  Polltloal  management  arid  polltloal  campaigning:  prohlbltlona. 

(a)  An  empbyee  may  not  take  an  active  part  in  political  management  or  in  a  politbal  campaign,  except  as 
permitted  by  this  subpart. 

(b)  Activilies  prohibited  by  paragraph  (a)  of  this  seetbn  include  but  are  not  iimitsd  to- 

(1)  Serving  as  an  officer  of  a  politbal  party,  a  member  of  a  Natbnal,  State,  or  local  committee  of  a 
polllieal  parly,  an  officer  or  member  of  a  committee  of  a  partisan  politbai  club,  or  being  a  candidate  for  any  of 
these  prions; 

(2)  Organizing  or  reorganizing  a  poUtbai  party  organization  or  politbai  dub; 

(3)  Directly  or  indirectly  soliciting,  receiving,  ooilecling,  handHng,  disbursing,  or  accounting  for  assessments, 
contributions,  or  other  funds  tor  a  partisan  poNtbal  purpose; 

(4)  Organizing.  seWng  tickets  to,  promoting,  or  actively  participating  in  a  fund-rabing  activity  of  a  eandbale 
b  a  partisan  election  or  of  a  politbal  party,  or  political  dub; 

(5)  Taking  an  active  part  b  managing  the  poMbai  campaign  of  a  candidate  for  pubib  office  in  a  partisan 
sleetion  or  a  candidate  for  poMbal  party  offloe; 

(6)  Becoming  a  nndidato  for,  or  campaigning  for,  m  elective  pubib  office  in  a  partban  election; 

(7)  SoHdtbg  votes  b  support  of  or  b  opposition  to  a  candidate  for  pubUc  offbe  b  a  partisan  election  or 
a  candidata  for  politioal  party  office; 

(8)  Acting  as  recorder,  watcher,  challenger,  or  similar  officer  at  the  potis  on  behalf  df  a  polkbal  party  or 
a  candidate  b  a  partban  ebdion; 

(g)  Driving  voters  to  the  polb  on  behalf  of  a  poUticai  party  or  a  candidate  b  a  partisan  election; 

(10)  Endorsing  or  opposing  a  candidate  (or  pubib  offbe  b  a  partisan  ebotion  or  a  candidate  for  political 
party  office  in  a  poMcd  advertisement,  a  broadcast,  campdgn,  literature,  or  similar  material: 

(11)  Serving  as  a  delag^,  alternate,  or  proxy  to  a  politbai  party  convention; 
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(12)  Addrassing  a  convention,  caucus,  rally,  or  similar  gathering  of  a  political  party  in  support  of  or  in 
opposition  to  a  partisan  candidate  for  public  office  or  political  party  office; 

(13)  Initiating  or  circulating  a  partisan  nominating  petition; 

(14)  Soliciting,  collecting,  or  receiving  a  contribution  at  or  in  the  Federal  workplace  from  any  employee  for 
any  political  Party,  political  fund,  or  other  partisan  redpient; 

(15)  Paying  a  contribution  at  or  in  the  Federal  workplace  to  any  employee  who  Is  the  employer  or 
employing  authority  of  the  person  making  the  contribution  for  any  political  party,  political  fund,  or  other  partisan 
recipient;  and 

(16)  Soliciting,  paying,  collecting,  or  receiving  a  contribution  at  or  in  the  Federal  workplace  from  any 
employee  for  any  political  party,  political  fund,  or  other  partisan  recipient. 

[35  FR  16785.  Oct.  30,  1970,  as  amended  at  41  FR  49473,  Nov.  9.  1976, .49  FR  17433,  Apr.  24,  1984] 

Sec.  733.123  Prohibited  activity:  exception  of  certain  employees. 

(n)  Sections  733.121  and  733.122  do  not  apply  to  an  employee  of  an  educational  or  research  institution, 
establishment,  agency,  or  system  which  Is  supported  in  whole  or  in  part  by  the  District  of  Columbia  or  by  a 
recognized  religious,  philanthropic,  or  cultural  organizatbn. 

(b)  Section  733.122  does  not  apply  to- 

(1)  An  individual  exempted  under  section  7324(d)  of  title  5,  United  States  Code; 

(2)  An  employee  of  The  Alaska  Railroad  who  resides  in  a  municipality  on  the  line  of  the  railroad  in 
respect  to  Political  activities  involving  that  municipality; 

(3)  Subject  to  the  condittons  of  Sec.  733.124,  an  employee  who  resides  in  a  municipality  or  other  political 
subdivision  designated  by  0PM  under  that  sectioh;  or 

(4)  An  employee  who  works  on  an  irregular  or  occasional  basis,  on  the  days  that  he  performs  no 

services. 

Sec.  733.124  PoiHIcal  management  and  political  campaigning;  exception  of  certain  elections. 

(a)  Section  733.122  does  not  prohibit  activity  in  political  management  or  in  a  political  campaign  by  an  employee 
in  connection  with- 

(1)  A  nonpartisan  election,  or 

(2)  Subject  to  the  conditions  and  limitations  established  by  OPM,  an  election  held  In  a  municipality  or 
politicai  subdivision  designated  by  OPM  under  paragraph  (b)  of  this  section. 

(b)  For  the  purpose  of  paragraph  (a)(2)  of  this  section,  the  Office  may  designate  a  municipality  or  political 
subdivision  in  Maryland  or  Virginia  in  the  immediate  vicinity  of  the  District  of  Columbia  or  a  munbipdity  in  which 
the  majority  of  voters  are  employed  by  the  Government  of  the  United  States,  when  the  Office  determines  that, 
because  of  special  or  unusual  circumstances,  it  Is  in  the  domestic  Interest  of  emi>loyees  to  participate  in  local 
elections.  Information  as  to  the  documentation  required  to  support  a  request  for  oesignation  is  fumrahed  by  the 
Office  on  request.  The  following  municipalities  and  politleal  subdivisions  have  been  designated,  effective  on  the 
date  specified: 

m  MARYLAND 

AnnapoHs  (May  16.1941). 

Anne  Arundel  County  (March  14.1973). 

Beiwyn  H^Ms  (June  15,  1944). 

Belhesdo  (1^.  17,  1943). 

Biadensbuig  (Apr.  20, 1942). 

Bowie  (A^.  11,  1952). 

Brentwood  (Se^.  26,  1940). 

Calvert  County  (June  18,  1992). 

C^»ilol  H^s  (Nov.  12,  1940). 

Chev^  (Dec.  18.  1940). 

Chevy  Chase,  seirtions  i  and  2  (Mar.  4,  1941). 
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Chsvy  Ch«3«.  section  3  (Oct.  8, 1940). 
Chevy  Chase,  section  4  (Oct.  2. 1940). 
Martin's  Additions  1.  2,  3.  and  4  to  Chevy 
Chase  (Feb.  13. 1941). 

Chevy  Chase  View  (Feb.  26.  1941). 
Coiiege  Park  (June  13,  1945). 

Cottage  City  (Jan.  15,  1941). 

District  Heights  (Nov.  2.  1940). 

Edmonston  (Oct.  24,  1940). 

Fairmont  Heights  (Oct.  24,  1940). 

Forest  Heights  (Apn  22,  1949). 

Frederick  &unty  (May  31,  1991). 

Qarrett  Park  (Oct.  2,  1940). 

Gilenarden  (May  21,  1941). 

Glen  Echo  (Oct.  22,  1940). 

Greenbeit  (Oct.  4,  1940). 

Howard  County  (Apr.  25,  1974). 

Hyatt.sviiie  (Sept.  20.  1940). 

Kensington  (Nov.  8,  1940). 

Landover  Hiiis  (May  5,  1945). 

Montgomery  County  (Apr.  30,  1964). 
Momingside  (May  19,  1949). 

Mount  Rainier  (Nov.  22,  1940). 

New  Carrollton  (July  7. 1961). 

North  Beach  (Sept.  20,  1940). 

North  Brentwood  (May  6,  1941). 

North  Chevy  Chase  (July  22,  1942). 
Northwest  Park  (Feb.  17,  1943). 

Prince  Georges  County  (June  19,  1962). 
Riverdale  (Sept.  26,  1940). 

Rockville  (Apr.  15,  1948). 

Seat  Pleasant  (Aug.  31,  1942). 

Somerset  (Nov.  22,  1940). 

Takoma  Park  (Oct.  22,  1940). 

University  Park  (Jan.  18,  1941). 
Washing>ton  Grove  (Apr.  5,  1941). 

IN  VIRGINIA 

Alexandria  (Apr.  IS,  1941). 

Arlington  County  (Sept.  9,  1940). 

Clifton  (July  14,  1941). 

Fairfax  County  (Nov.  10,  1949). 

Town  of  Fairfax  (Feb.  9,  1954). 

Falls  Church  (June  6,  1941). 

Herndon  (Apr.  7,  1945). 

Loudoun  County  (Oct.  1,  1971). 

Manassas  (Jan.  8,  1980). 

Mana.ssa.s  Park  (Mar.  4,  1980) 

Portsmouth  (Feb.  27,  1636). 

Prince  William  County  (Feb.  14,1667). 
Stafford  County  (Nov.  2, 1979). 

Vienna  (Mar.  18,  1946). 

OTHER  MUNICIPALITIES 

Anchorage,  Alaska  (Dec.  22,  1947). 

Benicia,  Calif.  (Fab.  20,  1948) 

Bremerton,  Wash.  (Feb.  27,1946). 
Centei/ilte,  3a.  (S^.  16,  1971). 

Crane,  Ind.  (Aug.  3,  1967). 

District  dfColumbia  (Ji^  S,  1977). 

Elmer  City,  Wash.  (Oct.  28,  1947). 
Huachuca  City,  Ariz.  (Apr.  9, 1956). 

New  JohnsonvUie.  Tenn.  (Apr.  26, 1956). 
Norris,  Tenn.  (May  6, 1959). 

Port  Orchard,  Wash.  (Fab.  27,  1946). 

Sierra  Vista,  Ariz.  (Oct.  5, 1955) 
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Warner  Robins,  Ga.  (Mar.  19,1948). 

a  An  employee  who  resides  in  a  municipality  or  political  subdivision  listed  in  paragraph  (b)  of  this  section  may 
e  an  active  part  in  political  ryianagement  and  political  campalglis  in  connection  with  partisan  elections  for 
local  offices  of  the  municipality  or  political  subdivision,  subject  to  the  fol.  lowing  limitations: 

(1)  Participation  in  polHtcs  shall  be  as  an  Independftnt  candidate  or  on  behalf  of,  or  in  opposition  to,, 
an  independent  candidate. 

(2)  Candidacy  for,  and  service  in,  arl  elective  office  shall  not  result  in  neglect  of  or  Interference  with 
the  performance  of  the  duties  of  the  employee  or  create  a  conflict,  or  apparent  conflict,  of  interests.  , 

(S  U.S.C.  770^,  et  seq.) 

[35  FR  16785,  Oct.  30,  1970J 

EDITORIAL  NOTE:  For  Federal  Register  citations  affecting  Sec.  733.124,  see  the  List  of  CFR  Sections  Affected 
in  the  Finding  Aids  section  of  this  volume. 

SUBPART  B:  THE  EXCEPTED  SERVICE 

Seo.  733.201  Jurisdiction. 

Sections  733.111-733.124  apply  to  an  employee  in  the  excepted  service.  It  is  the  responsibility  of  the 
employing  agency  to  investigate  and  decide  allegations  of  prohibited  political  activity  on  the  part  of  such  an 
employee. 


SUBPART  C:  THE  U.S.  POSTAL  SERVICE 


Sec.  733.301  Jurisdiction. 

Sections  733.101  (c),  (d),  (e),  and  (f)  through  733.124  apply  to  an  employee  of  the  U.S.  Postal  Senrice. 

(5  U.S.C.  7701,  et  seq.) 

[44  FR  48954,  Aug.  21,  1979] 
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SECTION  2.  PPimCAL  ACTWniES  OF  CIVILIAN  BQD...EMPIOYEES 
6-200.  Policy 

a.  The  policy  governing  the  political  activities  of 
civilian  DoD  employees  is  derived  from  the  Hatch  Act,  5  U.S.C.  7321  through  7327 
(reference  (b)),  and  5  C.F.R  Part  733  (reference  (a))  in  subsection  6-100  of  this 
Regulation,  alwve. 


b.  Primary  enforcement  responsibiliw  under  the 
Hatch  Act  (reference  (b))  lies  with  the  Office  of  Special  Counsel;  however,  DoD 
Components  have  responsibility  to  investigate  allegations  of  prohibited  political 
activity  by  excepted  service  employees  of  the  DoD  Component. 

c.  It  is  DoD  policy  to  encourage  civilian  DoD 
employees  and  members  of  the  Armed  Forces  to  carry  out  ffie  obligations  of 
citizenship  to  the  maximum  extent  possible  consistent  with  the  restrictions  imposed 
by  law  and  by  this  Regulation. 

6-201.  ApplicabUity 

a.  Covered  DoD  Employees.  Sections  1  and  2  of  this 
Chapter,  above,  apply  to  DoD  employees  who  are: 

(1)  Competitive  service  employees; 

(2)  Excepted  service  employees; 

(3)  Non-appropriated  fund  employees  as 
specified  in  the  FPM,  Chapter  334  (reference  (c)),  and  DoD  1401. 1-M 
(reference  (d)). 


b.  DoD  Employees  Not  Covered.  The  provisions  of 
the  Hatch  Act  (reference  (b))  and  of  this  Chapter  of  this  Regulation  do  not  apply 
to  dvUian  DoD  employees  appointed  to  their  office  by  the  Resident,  by  and  with 
the  advice  and  consent  of  the  Senate  (e.g..  Secretary  of  Defense,  Secretaries  of  the 
Military  Departments,  etc.).  Nevertheless,  as  a  matter  of  longstanding  DoD  policy, 
such  EtoD  employees  may  not  engage  in  activities  that  could  be  interpreted  as 
associating  DoD  with  any  partisan  political  cause  or  issue.  Military  members  are 
covered  by  Section  3  of  this  Chapter,  below. 

6-202.  Permissible  Activities.  Subject  to  subsections  6-203  and 
6-204  of  this  Regulation,  below,  civilian  DoD  employees  are  free  to: 

a.  Register  and  vote  in  any  election; 
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b.  Express  an  opinion  as  an  individual  privately  and 
publicly  on  political  subjects  and  candidates; 


button; 


c.  Display  a  political  picture^  sticker,  badge,  or 


d.  Participate  in  a  personal  capacity  in  the 
non-partisan  acdvities  of  dvic,  community,  sodal,  labor,  professional,  or  similar 
organizations  except  as  proscribed  in  subsections  3-300  through  3-306  of  this 
Regulation; 


e.  Be  a  member  of  a  political  party  or  other  {x>litical 
organization  and  partidpate  in  its  activities  to  the  extent  consistent  with  law; 


f.  Attend,  in  an  individual  capacity,  a  political 
convention,  rally,  fundraising  function  or  other  political  gathering; 

g.  Sign  a  political  petition  as  an  individual; 

h.  Make  a  financial  contribution  to  a  political  party 
or  organization,  except  as  prosaibed  in  subsection  6-204.C.  of  this  Regulation, 
below; 


i.  Take  an  active  part,  as  an  independent  candidate 
or  in  support  of  an  independent  candidate,  in  a  partisan  election  covered  by 

5  C.F.R.  ^3.124  (reference  (a))  in  subsection  6-100  of  this  Regulation,  above; 

j.  Take  an  active  part,  as  a  candidate  or  in  support 
of  a  candidate,  in  a  non-partisan  election; 

k.  Partidpate  in  an  individual  capadty  in  connection 
with  a  question  which  is  not  specifically  identified  with  a  political  party,  such  as  a 
constitutional  amendment,  referendum,  approval  of  a  munidpal  ordinance  or  any 
other  question  or  issue  of  similar  character; 

l.  Serve  as  an  election  judge  or  derk,  or  in  a  similar 
position  to  perform  non-partisan  duties  as  prescribed  by  State  or  local  law; 

m.  Otherwise  participate  fully  in  public  affairs,  except 
as  prohibited  by  law,  in  a  manner  which  does  not  materially  compromise  the 
effidency  or  integrity  as  a  DoD  employee  or  the  neutrality,  efficiency,  or  integrity 
of  DoD  or  other  Federal  Government  agency;  and 

n.  Partidpate  in  non-partisan  voter  registration  drives. 
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6-203.  Limitations.  Subsection  6-202  of  this  Regulation,  above, 
does  not  authorize  a  DoD  employee  to  engage  in  political  activities  in  violation  of 
law,  while  on  duty,  or  while  wearing  anyming  that  identifies  him  as  a  DoD 
employee.  The  Head  of  a  DoD  Component  may,  in  appropriate  cases,  prohibit  or 
limit  participation  in  the  permitted  activity  of  a  DoD  employee  or  class  of  DoD 
employees  if  participation  in  the  activity  would  interfere  with  the  efficient 
performance  of  official  duties,  or  create  a  conflict  or  apparent  conflict  of  interest. 

6-204.  Prohibited  Activities.  Civilian  DoD  employees  may  not: 

a.  Use  official  authority  or  influence  for  the  purpose 
of  interfering  with  or  affecting  the  result  of  an  election;  or 

b.  Except  as  specified  in  5  C.F.R.  733.124 
(reference  (a))  in  subsection  6-100  of  this  Regulation,  above,  take  an  active  part  in 
political  management  or  in  a  political  campaign,  including  but  not  limited  to: 

(1)  Serving  as  an  officer  of  a  political  party,  a 
member  of  a  national.  State,  or  local  committee  of  a  political  party,  an  officer  or 
member  of  a  committee  of  a  partisan  political  club,  or  being  a  candidate  for  any 
of  these  positions; 


(2)  Organizing  or  reorganizing  a  political  party 

organization  or  political  club; 

(3)  Directly  or  indirectly  soliciting,  receiving, 
collecting,  handling,  disbursing,  or  accounting  for  assessments,  contributions,  or 
other  funds  for  a  partisan  political  purpose; 

(4)  Organizing,  publicizing,  selling  tickets  to, 
promoting,  or  actively  participating  in  a  mndraising  activity  of  a  candidate  in  a 
partisan  election  or  of  a  political  party,  or  political  club; 

(5)  Taking  an  active  part  in  managing  the 
political  campaign  of  a  candidate  for  public  office  in  a  partisan  election  or  a 
candidate  for  political  party  office; 

(6)  Becoming  a  candidate  for,  or  campaigning 
for,  an  elective  public  office  in  a  partisan  election; 

(7)  Soliciting  votes  in  support  of,  or  in 

opposition  to,  a  candidate  for  public  office  in  a  partisan  election  or  a  candidate  for 
political  party  office; 
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(8)  Acting  as  recorder,  watcher,  challenger,  or 
similar  officer  at  the  polls  on  behalf  of  a  pditical  party  or  a  candidate  in  a 
partisan  election; 


(9)  Driving  voters  to  the  polls  on  behalf  of  a 
political  party  or  a  candidate  in  a  partisan  election; 

(10)  Endorsing  or  opposing  a  candidate  for 
public  office  in  a  partisan  election  or  a  candidate  for  political  party  office  in  a 
political  advertisement,  broadcast,  campaign,  literature,  or  similar  material; 

(11)  Serving  as  a  delegate,  alternate,  or  proxy  to 

a  political  party  convention; 

(12)  Addressing  a  convention,  caucus,  rally,  or 
similar  gathering  of  a  political  party  in  support  of.  Or  in  opposition  to,  a  partisan 
candidate  for  public  office  or  political  party  office; 

(13)  Initiating  or  circulating  a  partisan 

nominating  petition; 

(14)  Soliciting,  paying,  collecting,  or  receiving  a 
contribution  in  the  Federal  Government  workplace  for  any  political  party,  political 
fund,  or  other  partisan  recipient; 

(15)  Paying  a  contribution  in  the  Federal 
Government  workplace  to  any  political  party,  political  fund,  or  other  partisan 
recipient. 


c.  Contribute  to  the  political  campaign  of  another 
Federal  Government  employee  who  is  in  his  chain  of  command  or  supervision  or 
who  is  his  employing  authority,  including  the  political  campaign  to  reflect  the 
President  or  Vice  President. 

6-205.  Exemptions 

a.  The  Hatch  Act  (reference  (b))  does  not  prohibit  all 
activities  associated  with  a  partisan  election.  The  restrictions  only  apply  where  the 
DoD  employee's  activity  involves  active  participation  in  organized  activities  where 
the  organizing  group  is  partisan.  For  example,  writing  letters  in  support  of  a 
particular  candidate  for  publication  or  contributing  to  a  newsletter  ^^th  editorials 
or  columns  opposing  one  candidate  and  supporting  another  does  not  violate  the 
Act.  See  Blavlock  ^  MSPB.  851  F.2d  1348  (reference  (e)).  The  activities  must  be 
in  coordination  with  the  partisan  activity.  Even  fundraising  for  political  action 
does  not  violate  the  activity  if  the  fundraising  organization  is  not  associated  with  a 
partisan  group.  See  Biller  v.  MSPB,  863  F.2d  105^  (reference  (f)). 
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b.  DoD  employees  who  reside  in  municipalities  or 
other  political  subdivisions  desimated  by  OPM  in  5  C.F.R.  733.124  (reference  (a)) 
in  subsection  6-100  of  this  Regmation,  above,  are  partially  exempt  from  the  atove 
restrictions. 


c.  DoD  employees  in  some  areas  of  high  Federal 
Government  employment  are  excepted  from  certain  aspects  of  the  Hatch  Act  as  to 
local  elections.  OPM  reflations,  5  C.F.R.  733  (reference  (a))  in  subsection  6-100  of 
this  Regulation,  above,  should  be  consulted  for  a  list  of  the  areas  for  which  these 
exceptions  apply.  However,  the  District  Court  for  the  District  of  Columbia  has 
ruled  that  the  exception  granted  by  the  regulations  for  the  District  of  Columbia  is 
incorrect  and  the  Office  of  Special  Counsel  has  chosen  to  support  this  ruling.  See 
Ward  Three  Democratic  Committee  v.  U.S..  609  F.2d  10  and  Memorandum  Opinion 
No.  78-853  (reference  (g)).  TTterefore,  District  of  Columbia  residents  are  subject  to 
the  provisions  of  the  Hatch  Act  (reference  (b))  without  exception. 


d.  A  DoD  employee  who  works  on  an  irregular  or 
occasional  basis  is  exempt  from  the  above  restrictions  on  the  days  that  he 
performs  no  services. 


SECTION  3.  POLITICAL  ACnVITIES  OF  MILITARY  MEMBERS 


6-300.  DoD  Directive  1344.10.  "Political  Activities  bv  Members 
of  the  Armed  Forces  on  Active  Duty.”  lune  15.  1990  (reference  (h)) 
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Juno  15.  1990 
ASD(FM&P) 

SUBJECT:  Political  Activitios  by  Mombora  of  tho  Armod  Forces  on  Active  Duty 


References: 


(a) 

(b) 

(c) 

(d) 

(e) 


DoD  Directive  1344.10.  "Political  Activities  by  Members  of  the  Armed  Forces,"  September 
25,  1986  (hereto  canceled) 

Title  10,  United  States  Code 

DoD  Directive  5200.2,  "DoD  Personnei  Security  Program,"  December  20,  1979 
DoD  Directive  1325.6,  "Gukfeiines  for  Handiing  Disskfent  and  Protest  Activities  Among 
Members  of  the  Armed  Forces,”  September  12,  1969 
through  (h),  see  enclosure  1 


A.  REISSUANCE  AND  PURPOSE 


This  Directive: 


1.  Reissues  reference  (a)  to  update  DoD  policies  on  political  activities  of  members  of  the  Armed  Forces  on  active 
duty  (AD). 

2.  Implements  Section  973(b)  of  reference  (b). 


B.  APPLICABILITY 

This  Directive  applies  to  the  Office  of  the  Secretary  of  Defense  (OSD);  the  Military  Departments  the  Chairman,  Joint 
Chiefs  of  Staff  and  Joint  Staff;  the  Unified  and  SpMified  Commands;  and  the  Coast  Guard  when  it  Is  not  operating 
as  a  Service  in  the  Navy,  by  agreement  with  the  Department  of  Transportation. 


C.  DEFINn  iONS 


The  terms  used  in  this  Directive  are  defined  in  enclosure  2. 


D.  POLICY 

It  Is  DoD  policy  that  a  member  of  the  Armed  Forces  (hereafter  referred  to  as  "member")  is  encouraged  to  carry  out 
the  obligations  of  a  citizen.  While  on  AD,  however,  members  are  prohibited  from  engaging  in  certain  political 
activities.  Subject  to  the  guidelines  in  enclosure  3.  the  following  DoD  policy  shall  apply: 

1.  General 


a.  A  member  on  AD  may: 

(1)  Register,  vote,  and  express  his  or  her  personal  opinion  on  political  candidates  and  issues,  but 
not  as  a  representative  of  the  Armed  Forces. 

(2)  Make  monetary  contributions  to  a  polKleal  organization- 

(3)  Attend  partisan  and  nonpartisan  politicai  meetings  or  rallies  as  a  spectator  when  not  in  unifbrm. 

b.  A  member  on  AO  shall  not: 

(1)  Use  his  or  her  official  authority  or  influence  for  interfering  with  an  election;  affecting  tho  course  or 
outcome  of  an  election;  soliciting  votes  for  a  particular  candidate  or  issue;  or  requiring  or  aoHdting  political 
contributions  from  others. 

(2)  Be  a  oandidatt  for,  or  hold,  civil  office  except  as  authorized  In  aubaeolions  O.2.  and  D.3.. 

bflow. 

P)  Participate  In  partisan  politicai  management,  campaigns,  or  conventions. 

(4)  Make  ownpaign  contributions  to  another  r  of  the  Armed  Forces  or  an  empioyea  of  foe  Federal 

Government. 

c.  To  assist  in  applying  paragraphs  D.l-a-  and  D.l.b.,  above,  to  particular  situations,  enclosure  3  provides 


'  TNa  rapiM  hM  hatf  lyiwtsM  and  ipMlne  hmMom  nwdt  tor  ctorio.  AMioush  no  ctwneM  «iwro  medo  to  too  Md,  only  tho  original  ruto 
la  autoorltoilvo. 
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guidelines  and  examples  of  permissible  and  prohibited  political  activities.  The  guidelines  in  enclosure  3  do  not 
supersede  other  specific  requirements  and  policies,  such  as  those  established  in  DoD  Directives  5200.2  and  1325.6 
(references  (c)  and  (d)). 

d.  Enclosure  4  provides  a  summary  of  Federal  statutes  restricting  certain  types  of  political  activities  by 
members  of  the  Armed  Forces. 

2.  Candidacy  for  Elective  Office.  A  member  on  AD  may  not: 

a,  Campaign  as  a  nominee,  or  as  a  candidate  for  nomination,  for  civil  office,  except  as  authorized  in 
paragraph  D.3.C.,  below.  When  circumstances  warrant,  the  Secretary  concerned  or  the  Secretary's  designee  my 
permit  a  member  to  file  such  evidence  of  nomination  or  candidacy  for  nomination,  as  may  be  required  by  law. 
Such  permission  shall  not  authorize  activity  while  on  AD  that  is  otherwise  prohibited  in  paragraph  D.l.b.,  above,  or 
enclosure  3  or  4. 

b.  Become  a  candidate  for  any  dvil  office  while  serving  an  initial  tour  of  extended  active  duty  (EAD)  or  a 
tour  of  EAD  that  the  member  agreed  to  perform  as  a  condition  of  receiving  schooling  or  other  training  wholly  or 
partly  at  U.S.  Government  expense. 

3.  Election  or  Appointment  to  Civil  Office 

a.  Except  as  authorized  by  paragraph  D.3.C.,  below,  or  otherwise  provided  for  by  law,  no  member  on  AD 
may  hold  or  exercise  the  functions  of  civil  office: 

(1)  In  the  U.S.  Government  that: 

(a)  Is  an  elective  office. 

(b)  Requires  an  appointment  by  the  President  by  and  with  the  advice  and  consent 
of  the  Senate. 

(c)  Is  a  position  on  the  executive  schedule  under  sections  5312  through  5317  of 
reference  (e). 

(2)  In  the  government  of  a  State;  the  District  of  Columbia;  a  territory,  possession,  or  commonwealth 
of  the  United  States;  or  in  any  political  subdivision  thereof. 

b.  A  member  may  hold  or  exercise  the  functions  of  a  dvil  office  in  the  U.S.  Government  that  is  not 
described  in  subparagraph  D.3.a.(l),  above,  when  assigned  or  detailed  to  such  office  or  to  perform  such  functions. 

c.  As  long  as  they  are  not  serving  on  EAD,  enlisted  members  and  Reserve  officers  may  hold  partisan  or 
nonpartisan  dvil  office  If  such  office  is  held  in  a  private  capacity  and  does  not  Interfere  with  the  performance  of 
military  duties.  Additionallyi  enlisted  members  on  EAD  may  seek  and  hold  nonpartisan  civil  office  as  a  notary  pubNe 
or  member  of  a  school  board,  nalohborhood  planning  commission,  or  similar  local  agency,  as  long  as  sucn  offfoe 
is  held  in  a  private  capacity  and  does  not  interfere  with  the  performance  rrf  military  duties. 

d.  Unless  prohibited  by  Service  regulations,  a  member  on  AO  may  serve  as  a  regular  or  reserve  civilian 
law  enforcement  o^r  or  as  a  member  of  a  civilian  fire  or  rescue  squad.  Such  service  shall  be  in  a  private 
capacity,  shall  not  involve  the  exercise  of  military  authority,  and  shall  not  interfere  with  the  performance  of  milary 
duties. 


e.  A  member  elected  or  appointed  to  a  prohkrited  dvil  office  may  request  retirement  and  shaH  be  retired 
if  eligible  for  retirement.  If  such  member  does  not  request  or  is  not  eiigMe  for  retirement,  the  member  shaN  be 
discharged  or  released  from  AO,  as  determined  by  the  Secretary  concerned. 

f.  The  separation  and  retirement  requiiemMts  of  paragraph  0.3.e.,  above,  do  not  apply  if  the  metnber 
declines  to  serve  in  the  prohMted  offioe;  if  the  Secretary  concerned  determines  that  the  menfoer  should  not  be 
released  from  active  duty  based  on  the  needs  of  the  Servioe;  or  V  the  member  is: 

(1)  Obligated  to  fulfill  an  AO  Servioe  commitment. 

(2)  Serving  or  has  been  issued  orders  to  senre  afloat  or  in  an  area  that  is  overseas,  remote,  a 
combat  aone,  or  a  hostile  fra  p^r  area. 

(3)  Ordered  to  remain  on  AO  whtie  the  sub^  of  an  investigation  or  inquiry. 

(4)  Aocusad  of  an  offense  under  tire  Uniform  Code  01  MHItary  Justice  (UCMJ).  10  U.S.C.,  ofMsiter 
43  (reference  (b)).  or  serving  a  sentence  or  punishment  for  such  offense. 
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(5)  Pending  administrative  separation  action  or  proceedings. 

(6)  Indebted  to  the  United  States. 

(7)  On  AD  during  a  period  of  declared  war,  a  national  emergency,  or  other  period  when  a  unit  of 
the  Reserves  or  National  Guard  has  been  called  to  AD. 

(8)  In  violation  of  an  order  or  regulation  prohibiting  such  r  from  assuming  or  exercising  the 
functions  of  civil  office. 

g.  A  member  who  refuses  to  decline  to  senre  in  a  prohibited  civil  office  after  being  denied  separation  or 
retirement  in  accordance  with  paragraph  D.3.f.,  above,  may  be  subject  to  disciplinary  or  adverse  administrative  action 
under  Service  regulations. 

h.  No  actions  undertaken  by  a  member  in  carrying  out  assigned  military  duties  shall  be  invalidated  solely 
tw  virtue  of  such  member  having  assumed  or  exerdsed  the  functions  of  a  civil  office  in  violation  of  subsectbn  D.3., 


E.  RESPONSIBILITIES 

t.  The  Assistant  Secretary  of  Defense  (Force  Management  and  Personnel)(ASD(FM&P))  shall  be  responsible  for 
the  administration  of  this  Directive. 

2.  The  Secretaries  of  the  Military  Departments  shall  be  responsible  for  issuance  of  appropriate  implementing 
documents  for  their  respective  Departments. 

F.  PROCEDURES 

All  members  of  the  Armed  Forces  on  AO  engaging  in  political  activities  shall  follow  the  guidelines  in  endosure  3. 
Q.  EFFECTIVE  DATE  AND  IMPLEMENTATION  ’ 

This  Directive  is  effective  immediately.  The  SecratiriM  of  the  MWtary  Departments  shall  forward  one  copy  of 
Implementing  documents  to  the  Assistant  Secretary  of  Defense  (Force  Management  and  Personnel)  within  120  days. 


Donald 

Deputy  Seoretary  of  Defense 


EnolOMJres  •  4 

1.  Rsfersnoss 

2.  Definitions 

3.  Guidelines  on  Political  ActhrMes 

4.  Statutory  Restrictions  Pertaining  to  PoMioal  AetMties  by  Msmbste  of  the  Armed  Forces 
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Endosure  1  -  REFERENCES  CONTINUED 

(e)  Title  5,  United  States  Code 

(f)  DoO  Directive  1334.1,  *Wearing  of  the  Uniform, ‘  August  11,  1969 

(g)  Title  2,  United  States  Code,  Sectbns  441a,  441f.  and  44lg 

(h)  Title  18,  United  States  Code,  Sections  592  through  594,  596,  602  through  603,  606  through  607,  and  609 
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Enclosure  2  -  DEFINITIONS 

1 .  Active  Duty  (AD).  Full-time  duty  in  the  active  military  Service  of  the  United  States  without  regard  to  duration  or 
purpose,  including  fulltime  training  duty;  annual  training  duty;  attendance,  while  in  the  active  Military  Senrice,  at  a 
school  designated  as  a  Sen/ice  school  by  law  or  by  the  Secretary  of  the  Military  Department  concerned;  and 
National  Guard  duty,  as  defined  in  10  U.S.C.  101(42)  (reference  (b)). 

2.  Armed  Forces.  The  U.S.  Army,  Navy,  Air  Force,  Marine  Corps,  and  Coast  Guard,  including  ti.?  Reserve 
components  and  the  National  Guard,  as  defined  in  10  U.S.C.  101(9),  101(10),  and  101(12)  (reference  (b)). 

3.  Civil  Office.  A  nonmilitaiy  office  involving  the  exercise  of  the  powers  or  authority  of  civil  government,  to  include 
elective  and  appointive  office  in  the  U.S.  Government,  a  U.S.  territory  or  possession.  State,  county,  municipality, 
or  official  subdivision  thereof. 

4.  Extended  Active  Duty  (EAD).  AD  under  a  call  or  order  for  a  period  in  excess  of  1 80  days. 

5.  Nonpartisan  Political  Activity  supporting  or  relating  to  candidates  not  representing,  or  issues  not  specifically 
idantifM  with,  national  or  State  political  parties  and  associated  or  ancillary  organizations.  Issues  relating  to 
constitutional  amendments,  referendums,  approval  of  municipal  ordinances,  and  others  of  similar  character  are  not 
considered  under  this  Directive  as  specifically  being  identified  with  national  or  State  political  parties. 

6.  Partisan  Political  Activity.  Activity  supporting  or  relating  to  candidates  representing,  or  issues  specifically  identified 
with,  national  or  State  political  parties  and  associated  Oi  ancillary  organizations. 

7.  Secretary  Concerned.  Defined  in  10  U.S.C.  10l(8)(reference  (b)). 
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Enclosure  3  -  GUIDELINES  ON  POLITICAL  ACTIVITIES 


A.  PURPOSE 

Tiie  enclosure  provldos  guidance  for  implementing  this  Directh/e- 

B.  EXAMPLES  OF  PERMISSIBLE  POLITICAL  ACTIVITIES 

A  member  on  active  duty  may; 

1.  Register,  vote,  and  express  a  personal  opinion  on  polKical  candidates  and  issues,  but  not  as  a 
representative  of  the  Armed  Forces. 

2.  Promote  and  encourage  other  military  members  to  exercise  their  voting  f.'’anchise,  if  such  promotion  does 
not  constitute  an  attempt  to  influence  or  inteifere  with  the  ouioome  of  an  election. 

3.  Join  a  political  club  and  attend  h's  meetings  when  not  in  uniformfSee  DoD  Directive  1334.1,  reference 

(f).) 

4.  Serve  as  an  election  official,  if  such  service  is  not  as  a  representative  of  a  partisan  political  party,  does 
not  interfere  with  military  duties,  is  performed  while  out  of  uniform,  and  has  the  prbr  approval  of  the  Secretary 
conce.med  or  the  Seaetary's  designee- 

5.  Sign  a  petition  for  specific  legislative  action  or  a  petition  to  place  a  candidate's  name  on  an  official 
election  ballot,  if  the  signing  does  not  obligate  the  member  to  engage  in  partisan  political  activity  and  is  done  as 
a  private  citizen  and  not  as  a  representative  cf  the  Armed  Forces. 

6.  Write  a  letter  to  the  editor  of  a  newspaper  expressing  the  member’s  personal  views  on  public  issues 
or  political  candidates,  if  such  action  is  not  part  of  an  o^anized  letter-writing  campaign  or  concerted  solicitaticn  of 
votes  for  or  against  a  political  party  or  partisan  political  causa  or  candidate. 

8.  Make  monetary  contributions  to  a  political  organizatbn,  party,  or  committee  favoring  a  particular  candidate 
or  slate  of  candidatas,  sut^'ect  to  the  limitations  under  2  U.S.C.  441a  and  18  U.S.C.  609  (references  (g)  and  (h)). 

9.  Display  a  politicai  (ticker  on  the  member’s  private  vehicle. 

C.  EXAMPLES  OF  PROHIBITED  POLITICAL  ACTIVITIES 

In  accordance  with  the  statutory  restrictions  in  10  U.S.C.  973(b)  (reference  (b))  and  references  (g)  and  (h), 
and  the  policies  establiched  in  section  D.,  above,  of  this  Directive,  a  .member  on  AD  shall  not; 

1.  Use  official  authority  or  influence  to  interfere  with  an  election,  affect  the  course  or  outcome  of  an 
election,  solicit  votes  for  a  particular  candidate  or  issue,  or  require  or  solicit  political  contributions  from  others. 

2.  Be  a  candidate  for  civil  office  in  Federal,  State,  or  local  government,  except  as  authorized  in  section  D., 
above,  of  this  Directive,  or  engage  in  public  or  organized  soliciting  of  others  to  become  partisan  candidates  for 
nomination  or  election  to  civil  office. 

3.  Participate  in  partisan  political  management  or  campaigns,  or  make  public  speeches  in  the  course 

thereof. 

4.  Make  a  campaign  contribution  to  another  member  or  the  Armed  Forces  or  to  a  civilian  officer  or 
employee  of  the  United  States  for  promoting  a  political  objective  or  cause. 

5.  Solicit  or  receive  a  campaign  contribution  from  another  member  of  the  Armed  Forces  or  from  a  civilian 
office.’’  or  employee  of  the  United  States  for  promoting  a  political  objective  or  cause. 

6  Allow  or  cause  to  be  published  partisan  political  articles  signed  or  written  by  the  member  that  solicit 
votes  for  or  against  a  .oartisan  political  party  or  candidate. 

7.  Serve  in  ony  official  capacity  or  be  listed  as  a  sponsor  of  a  partisan  political  club. 

8.  Speak  before  a  partisan  political  gathering  of  any  kind  for  promoting  a  partisan  political  party  or 
candidate. 

9.  Partlcipato  in  any  radio,  television,  or  other  program  or  group  discussion  as  an  advocate  of  a  partisan 
political  party  or  candidate. 

10.  Conduct  a  political  opinion  survey  under  the  auspices  of  a  partisan  political  group  or  distribute  partisan 
political  literature. 

11.  Use  contemptuous  words  against  the  officeholders  described  in  10  U.S.C.  888  (reference  (b)),  or 
participate  in  activities  proscribed  by  DOD  Directives  5200.2  and  1325-6  (references  (c)  and  (d)). 

12.  Perform  clerical  or  other  duties  'or  a  partisan  political  committee  during  a  campaign  or  on  an  election 
day. 

13.  Solicit  or  otherwise  engage  in  fundraising  activities  in  Federal  offices  or  facilities,  including  military 
reservations,  for  a  partisan  political  cause  or  candidate. 

14.  March  or  ride  in  a  partisan  political  parade. 

15.  Display  a  large  political  sign,  banner,  ur  poster  (as  distinguished  from  a  bumper  sticker)  on  the  top  or 
side  of  a  private  vehicle. 

IS.  Participate  in  any  organized  effort  to  provide  voters  with  transportation  to  the  polls  if  the  effort  is 
organized  by,  or  associated  with,  a  partisan  political  party  or  candidate. 

17.  Sell  tickets  for,  or  otherwise  actively  promote,  political  dinners  and  similar  fundraising  events. 

18.  Attend  partisan  political  events  as  an  official  representative  of  the  Armed  Forces. 
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D.  POLITICAL  ACTIVITIES  NOT  EXPRESSLY  PERMITTED  OR  PROHIBITED 

Som6  activities  not  expressly  prohibited  may  be  contrary  to  the  spirK  and  intent  of  section  D.  of  the  Directive  or 
section  C.  of  this  enclosure.  In  determining  whether  an  activity  violates  the  traditional  concept  that  Service  members 
should  not  engage  in  partisan  political  activity,  rules  of  reason  and  common  sense  shall  apply.'  Any  activity  that  may 
be  viewed  as  associating  the  Department  of  Defense  or  the  Department  of  Transportation,  in  the  case  of  the  Coast 
Guard,  or  any  components  of  such  Departments  directly  or  indirectly  with  a  partisan  political  cause  or  candidate 
shall  be  avoided. 

E.  LOCAL  NONPARTISAN  POLITICAL  ACTIVITIES 

This  Directive  does  not  preclude  participation  in  local  nonpartisan  poiitica!  campaigns,  initiatives,  or  referenoimis. 
A  member  taking  part  in  local  nonpartisan  political  activity,  however,  shall  not; 

1 .  Wear  a  uniform  or  use  any  Government  properly  or  facilities  while  participating. 

2.  Allow  such  participation  to  interfere  with,  or  prejudice,  the  member's  performance  cf  military  dutbs. 

3.  Engage  in  conduct  that  in  any  way  may  imply  that  the  Department  concerned  or  any  componeMt  of  such 
Department  has  taken  an  official  position  on,  or  Is  otherwise  involved  in,  the  local  political  campaign  sr  issue. 

F.  ADDITIONAL  REQUIREMENTS 

Members  of  the  Armed  Forces  on  AD  engaging  in  permissible  political  activities  shall; 

1 .  Give  full  time  and  attention  to  the  performance  of  military  duties  during  prescribed  duty  hours. 

2.  Avoid  any  outside  activities  that  may  be  prejudicial  to  the  performance  of  military  duties  or  are  likely  lO 
bring  discredit  upon  the  Armed  Forces. 

3.  Refrain  from  participating  in  any  political  activity  while  in  military  uniform,  ns  proscribed  by  DoD  Directive 
1334.1  (reference  (f)),  or  using  Government  facilities  or  resources  for  furthering  political  activities. 
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Enclofwro  4  -  STATUTORY  Re3TRICTJON(3  PERTAINING  TO  POLITICAL 
ACTIVITIES  BY  MEMBERS  OF  THE  ARMED  FORCES 

Memb«>r3  of  the  Armed  Forces  are  prohibited  by  various  provisions  of  tities  10,  2,  and  18,  United  States  Code 
(references  (b),  (g),  and  (h)),  from  engagir^  in  certain  typrts  of  politioai  activities.  The  statutory  provisbns  most 
direcitiy  appiicabie  to  members  of  thu  Armed  Fcrces  are  as  foilows; 

’Thin  10  U.3.C.  933.  Duties:  officers  on  active  duty;  performance  of  civii  functions  rastricied 

”(a)  No  officer  of  an  armed  force  on  active  duty  moy  accept  empioymrsnt  if  that  empioymer.;  requires  him 
to  be  separated  from  his  organization,  branch,  or  unit,  or  intarferes  with  the  performance  of  his  rniiitary  duties- 

"(b'iil)  This  subsection  appiies  - 

(A)  to  a  reguiar  officer  of  an  armed  force  on  the  active-duty  iist  (and  a  reguiar  officer  of  the  Coast  Guard 
on  *ha  active  duty  promotion  iist); 

(B)  tc  a  retired  reguiar  officer  of  an  armed  force  serving  on  active  duty  under  a  cali  or  order  tc  active  duty 
for  a  period  in  excess  of  180  days;  and 

(C)  to  a  rese.'ve  officer  of  an  armed  force  serving  on  active  duty  under  a  cail  or  order  to  active  duty  for 
a  period  in  excess  of  180  ('  ays. 

(2) (A)  Except  as  otherwise  authorized  by  iew,  an  officer  to  whom  this  subsection  applies  may  not  hold,  or 
exei'ciso  the  functions  of,  a  civil  office  in  the  Government  of  the  United  States- 

(i)  that  is  an  elective  office; 

(ii)  that  requires  an  appointment  by  the  President  by  and  with  the  advice  and  corisent  of  the  Senate;  or 

(iii)  that  is  a  position  in  the  Executive  Schedule  under  sections  5312  through  5313  of  title  5. 

(B)  An  officer  to  whom  this  subsection  applies  may  hold  or  e>:8rcise  the  function  cf  a  civil  office  in  the 
Government  of  the  United  States  that  is  not  described  in  subparagraph  (A)  when  assigned  or  detailed  to  that  office 
or  to  perform  those  functions. 

(3)  Except  as  othenivise  authorized  by  law,  an  officer  to  whom  this  subsection  applies  may  not  hold  or 
exercise,  by  election  or  appointment,  the  functions  of  a  civil  office  in  the  government  of  a  State,  the  District  of 
Columbia,  or  a  territory,  possession,  or  oomrnonweelth  of  the  United  States  (or  of  any  political  subdivision  of  any 
sucli  govHrnment). 

(4)  Nothing  in  this  subsection  shall  be  construed  to  invalidate  any  action  undertaken  by  an  officer  in 
furtherance  of  assigned  official  duties. 

(5)  The  Secretary  of  Defense,  and  the  Secretary  of  Transportation  with  respect  to  the  Coast  Guard  when 
it  is  not  operating  in  the  Navy  shall  prescrioe  regulations  to  impiemerrt  this  secthn.” 

Title  2  U.S.C.  441a.  Limitations  on  contributions  and  expenditures 

’(a)  Dollar  limits  on  contributions 

(1)  No  person  shall  make  contribirtions- 

(A)  to  any  candidate  and  his  authorized  political  committees  with  respect  tc  any  election  for  Federal  office 
which,  in  the  aggregate,  exceed  $1 ,000; 

(B)  to  the  politicai  committees  established  and  maintained  by  a  national  political  party,  which  are  not  the 
authorized  pollt.k:al  committees  of  any  candidate  in  any  calendar  year  which,  in  the  aggregate,  exceed  $20,000;  or 

(C)  to  any  other  political  committee  in  any  calendar  ye.^r  which,  in  the  aggregate,  exceed  $5,000. 

(2)  No  multi-candidate  political  conimittee  shall  make  contributions- 

(A)  to  any  candidate  and  his  authorized  political  rommittees  with  respect  to  any  election  for  Federal  office 
which,  in  ihe  aggregate,  exceed  $5,0C0; 

(B)  to  the  political  committees  established  and  maintained  by  a  natbnal  politicai  party,  vrhich  are  not  ihe 
authorized  political  committees  of  any  candidate,  in  any  calendar  year,  which,  in  the  aggregate,  exceed  $15,000; 
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or 


(C)  to  any  other  political  committee  in  any  calendar  year  which,  in  the  aggregate,  exceed  $5,000. 

(3)  No  individual  shall  make  contributions  aggregating  more  than  $25,000  in  any  calendar  year.  For 
purposes  of  this  paragraph,  any  contribution  made  to  a  candidate  in  a  year  other  than  the  calendar  year  in  which 
the  election  is  held  with  respect  to  which  such  contribution  is  made  is  considered  to  be  made  during  the  calendar 
year  in  which  such  election  is  held. 

(8)  For  purposes  of  the  limitations  imposed  by  this  section,  all  contributions  made  by  a  person,  either 
directly  or  indirectly,  on  behalf  of  a  particular  candidate,  including  contributions  which  are  in  any  way  earmarked  or 
otherwise  directed  through  an  intermediary  or  conduit  to  such  candidate,  shall  be  treated  as  contributions  from  such 
person  to  such  candidate.  The  intermediary  or  conduit  shall  report  the  original  source  and  the  intended  recipient 
of  such  contribution  to  the  Commission  and  to  the  intended  recipient. 

Title  2  U.S.C.  441f.  Contributions  in  the  name  of  another  prohibited 

"No  person  shall  make  a  contribution  in  the  name  of  another  person  or  knowingly  permit  his  name  to  be 
used  to  effect  such  contribution,  and  no  person  shall  knowingly  accept  a  contribution  made  by  one  person  in  the 
name  of  another  person.” 

’Title  2  U.S.C.  441g.  Limitation  on  contribution  of  currency 

”No  person  shall  make  contributions  of  currency  of  the  United  States  or  currency  of  any  foreign  country 
to  or  for  the  benefit  of  any  candidate  which,  in  the  aggregate,  exceed  $100,  with  respect  to  any  campaign  of  such 
candidate  for  nomination  for  election,  or  for  election,  to  Federal  office.” 

’Title  18  U.S.C.  592.  Troops  at  polls 

’Whoever,  being  an  officer  of  the  Army  or  Navy,  or  other  person  in  the  civil,  military,  or  naval  service  of 
the  United  States,  orders,  brings,  keeps,  or  has  under  his  authority  or  control  any  troops  or  armed  men  at  any  place 
where  a  general  or  special  election  is  held,  unless  such  forces  be  necessary  to  repel  armed  enemies  of  the  United 
States,  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  five  years,  or  both;  and  be  disqualified 
from  holding  any  office  of  honor,  profit,  or  trust  under  the  United  States. 

’This  section  shall  not  prevent  any  officer  or  member  of  the  armed  forces  of  the  United  States  from 
exercising  the  right  of  suffrage  in  any  election  district  to  which  he  may  belong,  if  otherwise  qualified  according  to 
the  laws  of  the  State  in  which  he  offers  to  vote.” 

"Title  18  U.S.C.  593.  Interference  by  armed  forces 

’Whoever,  being  an  officer  or  member  of  the  Armed  Forces  of  the  United  States,  prescribes  or  fixes  or 
attempts  to  prescribe  or  fix,  whether  by  proclamation,  order  or  othenwise,  the  qualifications  of  voters  at  any  election 
in  any  State;  or 

’Whoever,  being  such  officer  or  member,  prevents  or  attempts  to  prevent  by  force,  threat,  intimidation, 
advice  or  otherwise  any  qualified  voter  of  any  State  from  fully  exercising  the  right  of  suffrage  at  any  generai  or 
special  election;  or 

’Whoever,  being  such  officer  or  member,  orders  or  compels  or  attempts  to  compel  any  election  officer  in 
any  State  to  receive  a  vote  from  a  person  not  legally  qualified  to  vote;  or 

’Whoever,  being  such  officer  or  member,  imposes  or  attempts  to  impose  any  regulations  for  conducting 
any  general  or  special  election  in  a  State,  different  from  those  prescribed  by  law;  or 

’Whoever,  being  such  officer  or  member,  interferes  in  any  manner  with  an  election  officer's  discharge  of 
his  duties-- 

’Shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  five  years,  or  both;  and  disqualified  from 
holding  any  office  of  honor,  profit  or  trust  under  the  United  States. 

’This  section  shail  not  prevent  any  officer  or  member  of  the  Armed  Forces  from  exercising  the  right  of 
suffrage  in  any  district  to  which  he  may  belong,  if  otherwise  qualified  according  to  the  laws  of  the  State  of  such 
district.” 


’Title  18  U.S.C.  594.  Intimidation  of  voters 

’Whoever  intimidates,  threatens,  coerces,  or  attempts  to  intimidate,  threaten,  or  coerce,  any  other  person 


76  -  9 


DOO  DIRECTIVE  1344.10,  "POLITICAL  ACTIVITIES  BY  MEMBERS  OF  THE  ARMED  FORCES" 


for  the  purpose  of  interfering  with  the  right  of  such  other  person  to  vote  or  to  vote  as  he  may  choose,  or  of  causing 
such  other  person  to  vote  for,  or  not  to  vote  for,  any  candidate  for  the  office  of  President,  Vice  President, 
Presidential  elector.  Member  of  the  Senate,  Member  of  the  House  of  Representatives,  Delegate  from  the  District 
of  Columbia,  or  Resident  Commissioner,  at  any  electbn  held  solely  or  in  part  for  the  purpose  of  electing  such 
candidate,  shall  be  fined  not  more  than  $1,000  or  imprisoned  not  more  than  one  year,  or  both. 

Title  18  U.S-C.  596.  Polling  armed  forces 

”Whoever,  within  or  without  the  Armed  Forces  of  the  United  States,  polls  any  member  of  such  forces,  either 
within  or  without  the  United  States,  either  before  or  after  he  executes  any  ballot  under  any  Federal  or  State  law, 
with  reference  to  his  choice  of  or  his  vote  for  any  candidate,  or  states,  publishes,  or  releases  any  result  of  any 
purported  poll  taken  from  or  among  the  members  of  the  Armed  Forces  of  the  United  States  or  including  within  it 
the  statement  of  choice  for  such  candidate  or  of  such  votes  cast  by  any  member  of  the  Armed  Forces  of  the  United 
States,  shall  be  fined  not  more  than  $1 ,000  or  imprisoned  for  not  more  than  one  year,  or  both. 

The  word  ’poll’  means  any  request  for  information,  verbal  or  written,  which  by  its  language  or  form  of 
expression  requires  or  implies  the  necessity  of  an  answer,  where  the  request  is  made  with  the  intent  of  compiling 
the  result  of  the  answers  obtained,  either  for  the  personal  use  of  the  parson  making  the  request,  or  for  the  purpose 
of  reporting  the  same  to  any  other  person,  persons,  political  party,  unincorporated  association  or  corporation,  or  for 
the  purpose  of  publishing  the  same  orally,  by  radio,  or  in  written  or  printed  form.” 

"Title  18  U.S.C.  602.  Solicitation  of  political  contributions 

”lt  shall  be  unlawful  for- 

(1)  a  candidate  for  the  Congress; 

(2)  an  individual  elected  to  or  serving  in  the  office  of  Senator  or  Representative  in,  or  Delegate  or  Resident 
Commissioner  to,  the  Congress; 

(3)  an  officer  or  employee  of  the  United  States  or  Any  department  or  agency  thereof;  or 

(4)  a  person  receiving  any  salary  or  compensation  for  services  from  money  derived  from  the  Treasury  of 
the  United  States  to  knowingly  solicit,  any  contribution  >viihin  the  meaning  of  section  301(8)  of  the  Federal  Election 
Campaign  Act  of  1971  from  any  other  such  officer,  empbyee,  or  person.  Any  person  who  violates  this  section  shall 
be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  three  years,  or  both.” 

'Title  18  U.S.C.  603.  Making  political  contributions 

”(a)  It  shall  be  unlawful  for  an  officer  or  empbyee  of  the  United  States  or  any  department  or  agency 
thereof,  or  a  person  receiving  any  salary  or  compensatbn  for  servbe  from  money  derived  from  the  Treasury  of  the 
United  States,  to  make  any  contribution  within  the  meaning  of  section  301(8)  of  the  Federal  Election  Campaign  Act 
of  1971  to  any  other  such  officer,  employee  or  person  or  to  any  Senator  or  Representative  in,  or  Delegate  or 
Resbent  Commissioner  to,  the  Congress,  if  the  person  receiving  such  contribution  is  the  employer  or  employing 
authority  of  the  person  making  the  contribution.  Any  person  who  vblates  this  sectbn  shall  be  fined  not  more  than 
$5,000  or  imprisoned  not  more  than  three  years,  or  both. 

”(b)  For  purposes  of  this  section,  a  contribution  to  an  authorized  committee  as  defined  in  sectbn  302(e)(1) 
of  the  Federal  Electbn  Campaign  Act  of  1971  shall  be  considered  a  contribution  to  the  individual  who  has 
authorized  such  committee.” 

"Title  18  U.S.C.  606.  Intimidation  to  secure  politbal  contributbns 

"Whoever,  being  one  of  the  officers  or  employees  of  the  United  States  mentbned  in  section  602  of  this 
title,  discharges  or  promotes,  or  degrades,  or  in  any  manner  changes  the  offbial  rank  or  compensatbn  of  any  other 
offber  or  empbyee,  or  promises  or  threatens  so  to  do,  for  giving  or  wKhhobing  or  neglecting  to  make  any 
contribution  of  money  or  other  valuable  thing  for  any  politbal  purpose,  shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  three  years,  or  both." 

Title  18  U.S.C.  603.  Place  of  solicitation 

(a)  It  shall  be  unlawful  for  any  person  to  solbit  or  receive  any  contributbn  within  the  meaning  of  sectbn 
301(8)  of  the  Federal  Election  Campaign  Act  of  1971  in  any  room  or  building  occupied  in  the  discharge  of  offbial 
duties  by  any  person  mentbned  in  section  603,  or  in  any  navy  yard,  fort,  or  arsenal.  Any  person  who  vblates  this 
sectbn  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  three  years,  or  both. 

(b)  The  prohibitbn  in  subsectbn  (a)  shall  not  apply  to  the  receipt  of  contributbns  by  persons  on  the  staff 
of  a  Senator  or  Representative  in,  or  Delegate  or  Resbent  Commissioner  to,  the  Congress,  provbed,  that  such 
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contributions  havs  not  bsen  solicited  in  any  manner  which  directs  the  contributor  mail  or  deliver  a  contribution 
to  any  room,  building,  or  other  facility  referred  to  in  subsection  (a),  and  provided  that  such  contributions  are 
transferred  within  seven  days  of  receipt  to  a  political  committee  within  the  meaning  of  section  302(e)  of  the  .’federal 
Election  Campaign  Act  of  1971.1, 

Title  18  U.S.C.  609.  Use  of  military  authority  to  influence  vote  of  member  of  Armed  Forces 

"Whoever,  being  a  commissioned,  noncommissioned,  warrant,  or  petty  officr  of  an  Armed  Force,  uses 
military  authority  to  influence  the  vote  of  a  member  of  the  Armed  Forces  or  to  require  a  member  of  the  Armed 
Forces  to  march  to  a  polling  place,  or  attempts  to  do  so,  shall  be  fined  In  accordance  with  this  title  or  imprisoned 
not  more  than  five  years,  or  both.  Nothing  in  this  section  shall  prohibit  free  discussion  of  political  issues  or 
candidates  for  public  office. 


78-11 


000  DIRECTIVE  1344.10,  ’POLITICAL  ACTIVrTIES  BY  MEMBERS  OP  THE  ARMED  FORCES' 


0 


♦ 


76  -  12 


SECTION  4. 


DoD  SSOO.Z-R 


6^0.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  733, 
"Political  Activities  of  Federal  Employees,"  current 
edition 

(b)  Title  5,  United  States  Code,  Sections  7321  through 
7327 

(c)  Federal  Personnel  Manual,  Chapter  334,  current 
edition 

(d)  DoD  1401 .1-M,  "Personnel  Policy  Manual  for 
Non-Appropriated  Fund  Instrumentalities," 
December,  1988,  authorized  by  DoD  Instruction 
1401.1,  "Personnel  Policy  for  Nonappropriated 
Fund  Instrumentalities  (NAFIs),"  November  15, 
1985 

(e)  Blaylock  v.  MSPB.  851  F.2d  1348  (11th  Cir.  1988) 

(f)  Biller  V.  MSPB.  863  F.2d  1079  (2nd  Cir.  1988) 

(^  Ward  Three  Etemocratic  Committee  v.  United 

States.  609  F.2d  10  (D.C.  Cir.  1979)  and  No.  78-853 
(D.D.C.  Aug  29,  1980)  (unpublished  memorandum 
opinion) 

(h)  DoD  Directive  1344.10,  "Political  Activities  by 
Members  of  the  Armed  Forces  on  Active  Duty," 
June  15,  1990 


77 


78 


DoD  5500.7-K 


CHAPTER  7 

FINANCIAL  AND  EMPLOYMENT  DISCLOSURE 

SECTION  1.  OFEICE  OF  GOVERNMENT  ETHICS  REGULATION 

7>100.  5  C.F.R.  2634.  "Financial  Disclosures.  Qualified  Trusts, 

and  Certificates  of  Divestiture  for  Executive  Branch  Employees"  (reference  (a)) 


79 


EXECUTIVE  BRANCH  FINANCIAL  DISCLOSURE,  QUAUHED  TRUSTS.  AND  CERTIRCATES  OF 

DIVESTITURE 

5  CFR  2634’ 

Table  of  Contents 

SUBPART  A:  GENERAL  PROVISIONS  .  3 

Sec.  2634.101  Authority .  3 

Sec.  2634.102  Purpose  and  oven/iew .  3 

Sac.  2634.103  Executive  agency  supplamentai  regulations .  3 

Sec.  2634.104  Policies .  3 

Sec.  2634.105  Definitions .  4 

Act  (4);  Agency  (4);  Confidential  filer  (4);  Dependent  child  (4);  Designated  agency  ethics 
official  (4);  Executive  branch  (4);  Rler  (4);  Gift  (4);  Honorarium  (4);  Income  (4);  Personal 
hospitality  of  any  individual  (5);  Personal  residence  (5);  Public  filar  (5);  Reimbursement 
(5);  Relative  (5);  Reporting  individual  (5);  Reviewing  official  (5);  Secretary  concerned  (S); 

Special  Government  employee  (5);  Value  (6) 

SUBPART  B;  PERSONS  REQUIRED  TO  FILE  PUBLIC  FINANCIAL  DISCLOSURE  REPORTS  .  6 

Sec.  2634.201  General  requirements,  filing  dates,  and  extensions .  6 

Incumbents  (6);  New  entrants  (6);  Nominees  (6);  Candidates  (7);  Termination  of 
employment  (7);  Extensions  (7) 

Sec.  2634.202  Public  filer  defined .  7 

The  President  (7);  The  Vice  President  (7);  Each  officer  or  employee  (7);  administrative 
law  judge  (7);  Any  employee  not  othenivise  described  in  paragraph  (c)  (7);  The  Postmaster 
General  (7);  The  Director  of  the  Office  of  Government  Ethics  (7);  Any  civilian  employee 
not  othenwise  described  in  paragraph  (c)  (7);  Anyone  whose  employment  in  a  position  or 
office  described  in  paragraphs  (a)  through  (h  (8) 

Sec.  2634.203  Persons  excluded  by  rule .  8 

In  general  (8);  Exclusion  determination  (8);  Procedure  (8) 

Sec.  2634.204  Employment  of  si.xty  days  or  less .  8 

In  general  (8);  Alternative  repotting  (8);  Exception  (8) 

Sec.  2634.205  Special  waiver  of  public  reporting  requirements .  8 

General  rule  (8);  Procedure  (9) 

SUBPART  C;  CONTENTS  OF  REPORTS .  9 

Sec.  2634.301  Interests  in  properly .  9 

In  general  (9);  Types  of  property  reportable  (9);  Exceptions  (10);  Valuation  categories  (10); 

Valuation  of  interests  in  property  (10) 

Sea  2634.302  Income .  11 

Noninvestment  income  (11);  Investment  income  (11) 

Sec.  2634.303  Purchases,  sales,  and  exchanges .  12 

In  general  (12) 

Sec.  2634.304  Gifts  and  reimbursements .  13 

Gifts  (13);  Reimbursements  (13);  Exclusions  (13);  Aggregation  exception  (13);  Valuation 
of  gifts  and  reimbursements  (14);  Waiver  rule  in  the  case  of  certain  gifts  (14) 

Sec.  2634.305  Liabilities .  15 

In  general  (15);  Exceptions  (IS) 

Sec.  2634.306  Agreements  and  arrangements . 15 

Sec.  2634.307  Outside  positions .  15 

In  general  (IS);  Exceptions  (15) 

Sec.  2634.308  Reporting  periods  and  contents  of  public  financial  dlsdoeure  reports .  16 

Incumbent  (16);  New  entrants,  nominees,  and  candidates  (16);  Termination  reports  (16) 

Sec.  2634.309  Spouses  and  dependent  children .  16 

Special  dlsdoeure  rules  (16);  Exception  (17);  Divorce  and  separation  (17) 

Sec.  2634.310  Trusts,  estates,  and  investment  funds .  17 

In  general  (17);  Qualified  trusts  and  excepted  trusts  (18);  Excepted  investment  funds  (18) 

Sec.  2634.311  Special  ntles . 18 

Political  campaign  funds  (18);  Certificates  of  Divestiture  (18);  Reporting  standards  (18) 

SUBPART  D:  QUALIFIED  TRUSTS .  19 

Sec.  2634.401  General  considerations .  19 

In  general  (19);  Nature  of  qualified  trusts  (19);  Certification  of  pre-existing  trusts  (20) 

Sec.  2634.402  Special  rules  in  the  case  of  certain  trusts .  20 

In  general  (20);  Subpart  C  reporting  requirements  (20) 

Sea  2634.403  (Qualified  blind  trusts .  21 


'  This  rtprint  hat  had  lypaiaoa  and  ipadne  tavwtont  madt  to  ciadiy.  AShough  no  changat  laart  mada  to  tha  Mil,  only  tw  original  nria 
e  audwHadva. 

30  •  1 


EXECUTIVE  BRANCH  FINANCIAL  DISCLOSURE  ....  5  CFR  2634 


Dofinition  (21);  Required  provisions  (21) 

Sec.  2634.404  Qualified  diversified  trusts . .  22 

Definition  (22);  Required  portfolio  (22);  Personal  income  tax  returns  (23);  Applici.hitlty  (24) 

Sec.  2634.4CS  Certification  of  trusts  proposed  for  qualification;  other  matters  .  24 

General  rule  (24);  Absence  of  control  by  interested  party  (24);  Interested  party,  defined 
(24);  Restrictions  applicable  to  .'eporting  individuals  (24) 

Sec.  2634.406  Independent  trustee,  defined .  24 

General  rule  (25);  Eligible  parson  (25);  Requirements  (25);  Sec.  2634.407  Special  filing 
requirement  in  the  case  of  qualified  trusts.  (25);  Reporting  individuals  (25);  Trustees  (26); 

Written  communications  (26) 

Sec.  2634.408  Effective  date .  26 

SUBPART  E:  SPECIAL  PROVISIONS  .  26 

Sec.  2634.501  Outside  earned  income .  26 

Limitation  (26);  Defined  (26);  Other  employment  limKations  (27) 

Sec.  2634.502  Waivers .  27 

With  respect  to  reporting  requirements  (27) 

SUBPART  F;  PROCEDURE .  27 

Sec.  2634.601  Report  forms,  (this  section  not  reproduced) .  27 

Sec.  2634.602  Filing  of  reports .  27 

Sec.  2634.603  Custody  of  and  public  access  to  reports .  28 

Sec.  2634.604  Review  of  reports .  29 

In  general  (29);  Responsibilities  of  reviewing  officials  (29);  Expedited  procedure  (31); 

Updated  disclosure  of  earned  income  and  honoraria  (31) 

Sec.  2634.605  Advice  and  opinions .  31 

The  Director,  Office  of  Government  Ethics  (32);  Each  Secretary  concerned  and  designated 
agency  official  (32) 

SUBPART  G:  PENALTIES  AND  REMEDIAL  ACTION  .  32 

Sec.  2634.701  Failure  to  file  or  falsifying  reports .  32 

Civil  action  (32);  Referral  of  cases  (32);  Administrative  remedies  (32) 

Sec.  2634.702  Certain  actions  in  the  case  of  qualified  trusts .  32 

Sec.  2634.703  Misuse  of  reports .  32 

SUBPART  H:  ETHICS  AGREEMENTS  .  32 

Sec.  2634.801  Scope .  32 

Sec.  2634.802  Requirements .  32 

Ethics  Agreement  defined  (32);  Time  limit  (33);  Exception  (33) 

Sec.  2634.803  Notification  of  ethics  agreements .  33 

Sec.  2634.804  Evidence  of  compliance .  33 

Sec.  2634.805  Retention .  34 

SUBPART  I:  CONFIDENTIAL  FINANCIAL  DISCLOSURE  REPORTS .  34 

Sec.  2634.901  Policies  of  confidential  financial  disclosure  reporting .  34 

Sec.  2634.902  Transition  to  the  new  confidential  financial  disclosure  reporting  system .  35 

Sec.  2634.903  General  requirements,  filing  dates,  and  extensions .  35 

Incumbents  (35);  New  entrants  (35);  Advisory  committee  definition  (36);  Extensions  (36) 

Sec.  2634.904  Confidential  filer  defined .  36 

Sec.  2634.905  Exclusions  from  filing  requirements .  37 

Sec.  2634.906  Review  of  confidential  filer  status .  38 

Sec.  2634.907  Report  contents .  38 

Sec.  2634.908  Reporting  periods .  38 

Incumbents  (38);  New  entrants  (38) 

Sec.  2634.909  Procedures,  penalties,  and  ethics  agreements .  38 

SUBPART  J:  CERTIFICATES  OF  DIVESTITURE  .  39 

considerations .  39 

Purpose  (39);  Scope  (39);  Policy  (39) 

Sec.  2634.1002  Issuance  of  Certificates  of  Divestiture .  39 

General  rule  (39);  Procedural  requirements  (39);  Eligible  person  (40) 

Sec.  2634.1003  Permitted  property .  40 

In  general  (40);  Definition  of  'periritted  property*  (40);  Diversified  investment  fund  (40) 

Sec.  2634,1004  SpMial  rule .  41 


80  -  2 


EXECUTIVE  BRANCH  FINANCIAL  DISCLOSURE  .  .  5  CFR  2634 


SUBPART  A:  GENERAL  PROVISIONS 


S«c.  2634.101  Authority. 

The  regulation  in  this  part  is  issued  pursuant  to  the  authority  of  title  I  of  the  Ethics  in  Government  Act  of  1978, 
(Pub.  L.  95-521,  as  amended)  ("the  Act*)  as  modified  by  the  Ethics  Reform  Act  of  1989  (Pub.  L.  <01-194,  as 
amended  by  Pub.  L.  101-280)  ("the  Reform  Act”);  section  502  of  the  Reform  Act;  and  section  201(d)  of  Executive 
Order  12674  of  April  12,  1989,  as  modified  by  Executive  Order  12731  of  October  17,  1990, 

Sec.  2634.102  Purpose  and  overview. 

(a)  This  regulation  supplements  and  implements  title  i  of  the  Act  and  section  201(d)  of  Executive  Order 
12674  (as  modified  by  Executive  Order  12731)  with  respect  to  executive  branch  employees,  by  setting  forth  more 
specificaliy  the  uniform  procedures  and  requirements  for  financial  disclosure  and  for  the  certification  and  use  of 
qualified  blind  and  diversified  trusts.  Additionally,  this  regulation  implements  section  502  of  the  Reform  Act  by 
establishing  procedures  for  executive  branch  personnel  to  obtain  Certificates  of  Divestiture,  which  permit  deferred 
recognitton  of  capital  gain  in  certain  instances. 

(b)  The  rules  in  this  part  govern  both  the  public  and  confidential  (nonpublic)  financial  disclosure  systems, 
except  as  otherwise  indicated.  Subpart  I  of  this  part  contains  special  rules  unique  to  the  confidential  disclosure 
system. 

Sac.  2634.103  Executive  agency  supplemental  regulations. 

(a)  This  regulation  is  intended  to  provide  uniformity  for  executive  branch  financial  disclosure  systems. 
However,  an  agency  may,  subject  to  the  prior  written  a^roval  of  the  Office  of  Government  Ethics,  issue 
supplemental  regulations  implementing  this  part,  if  necessary  to  address  special  or  unique  agency  circumstances. 
Such  regulations: 


(1)  Shall  be  consistent  with  the  Act,  Executive  Orders  12674  and  12731,  and  this  part;  and 

(2)  Shall  impose  no  additional  reponing  requirements  on  either  public  or  confidential  filers,  unless 
specifically  authorized  by  the  Office  of  Government  Ethics  as  supplemental  confidential  reporting. 

Note:  Supplementai  regulations  will  not  be  used  to  satisfy  the  separate  requirement  of  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978,  Section  402(d)(1))  that  each  ^ency  have  established  written  procedures  on  how  to 
collect,  review,  evaluate,  and,  where  appropriate,  make  publicly  available,  financial  disclosure  statements  filed  with 
it. 


(b)  Requests  for  approval  of  supplemental  regulations  under  paragraph  (a)  of  this  section  shall  be 
submitted  in  writing  to  the  Office  of  Government  Ethics,  and  shall  set  forth  the  agency’s  need  for  any  proposed 
supplemental  reporting  requirements.  See  2634.901  (b)  and  (c). 

(c)  Agencies  should  review  all  oi  their  existing  financial  oisclosure  regulations  to  determine  which  of  those 
regulations  must  be  modified  or  revoked  in  order  to  conform  with  the  requirements  of  this  part.  Any  amendatory 
agency  regulations  shall  be  processed  in  accordance  with  paragraphs  (a)  and  (b)  of  this  section. 

See.  2634.104  Policiee. 

(a)  Title  I  of  the  Act  requires  that  high-level  Federal  officials  disclose  publicly  their  personal  financial 
interests,  to  ensure  confidence  in  the  integrity  of  the  Federal  Government  by  demonstrating  that  they  are  able  to 
carry  out  their  duties  without  compromising  the  public  trust.  Title  I  also  authorizes  the  Office  of  Government  Ethics 
to  establish  a  confidential  (nonpublic)  financial  disclosure  system  for  less  senior 

executive  branch  personnel  in  certain  designated  positions,  to  facilitate  internal  agency  conflict-of-interest  review. 

(b)  Public  and  confidential  financial  disclosure  serves  to  prevent  conflicts  of  interest  and  to  kfentify  potential 
conflicts,  by  providing  for  a  systematic  review  of  the  financial  interests  of  both  current  and  prospective  officers  and 
employees.  These  reports  assist  agencies  in  administering  their  ethics  programs  and  providing  counseling  to 
employees. 

(c)  Financial  disclosure  reports  are  not  net  worth  statements.  Financial  discbsure  systems  seek  only  the 
information  that  the  President,  Congress,  or  OGE  as  the  supervising  ethics  office  for  the  executive  branch  has 
deemed  relevant  to  the  administration  and  application  of  the  criminal  conflict  of  interest  laws,  other  statutes  on 
e.hical  conduct  or  financial  interests,  and  Executive  orders  or  regulations  on  standards  of  ethical  conduct. 

(d)  Nothing  in  the  Act  or  this  part  requiring  reporting  of  information  or  the  filing  of  any  report  shall  be 
deemed  to  authorize  receipt  of  income,  honoraria,  gifts,  or  reimbursements;  holding  of  assets,  liabilities,  or  positions; 
or  involvement  in  transactions  that  are  prohibited  by  law.  Executive  order  or  regulation. 
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(«)  The  provisions  of  titie  I  of  the  Act  and  this  part  requiring  the  reporting  of  information  shali  supersede 
any  general  requirement  under  any  other  provision  of  taw  or  regulation  on  the  reporting  of  information  required  for 
purposes  of  preventing  conflicts  of  interest  or  apparent  conflicts  of  interest.  However,  the  provisions  of  title  i  and 
this  part  shall  not  supersede  the  requirements  of  5  U.S.C.  7342  (the  Foreign  Gifts  and  Decorations  Act). 

(f)  This  regulation  is  intended  to  be  gender-neutral;  therefore,  use  of  the  terms  he,  his,  and  him  include 
she,  hers,  and  her,  and  vice  versa. 

See.  2634.105  Definitions. 

For  purposes  of  this  part: 

(a)  Act  means  the  Ethics  in  Government  Act  of  1978  (Pub.  L  95-521,  as  amended),  as  modified  by  the 
Ethics  Reform  Act  of  1989  (Pub.  L.  101-194,  as  amended). 

(b)  Agency  means  any  executive  agency  as  defined  in  5  U.S.C.  105  (any  executive  department. 
Government  corporation,  or  independent  establishment  in  the  executive  branch),  any  military  department  as  defined 
in  5  U.S.C.  102,  and  the  Postal  Service  and  the  Postal  Rate  Commission,  it  does  not  include  the  General 
Accounting  Office. 

(c)  Confidential  filer.  For  the  definition  of  ‘confidential  filer,”  see  2634.904. 

(d)  Dependent  child  means,  when  used  with  respect  to  any  reporting  individual,  any  ir,dividual  who  is  a 
son,  daughter,  stepson,  or  stepdaughter  and  who: 

(1)  Is  unmarried,  under  age  21,  and  living  in  the  household  of  the  reporting  individual;  or 

(2)  Is  a  dependant  of  the  reporting  individual  within  the  meaning  of  section  152  of  the  Internal 
Revenue  Code  of  1986,  26  U.S.C.  152. 

(e)  Designated  agency  ethics  official  means  the  primary  officer  or  employee  who  is  designated  by  the  head 
of  an  agency  to  administer  the  provisions  of  title  I  of  the  Act  and  this  part  within  an  agency,  and  in  his  absence 
the  alternate  who  is  designated  by  the  head  of  the  agency.  The  term  also  includes  a  delegate  of  such  an  official, 
unless  otherwise  indicated.  See  subpart  B  of  part  2638  of  this  chapter  on  the  appointment  and  additional 
responsibilities  of  a  designated  agency  ethics  official  and  alternate. 

(f)  Executive  branch  means  any  agency  as  defined  in  paragraph  (b)  of  this  section  and  any  other  entity 
or  administrative  unit  in  the  executive  branch. 

(g)  Filer  is  used  interchangeably  with  ‘reporting  individual,”  and  may  refer  to  a  ‘confidential  filer”  as  defined 
in  paragra^  (c)  of  this  section,  a  ‘public  filer”  as  defined  in  paragraph  (m)  of  this  section,  or  a  nominee  or 
carididate  as  described  in  2634.201 . 

(h)  Gift  means  a  payment,  advance,  forbearance,  rendering,  or  deposit  of  money,  or  anything  of  value, 
unless  consideration  of  equal  or  greater  value  is  received  by  the  donor,  but  does  not  include: 

(1 )  Bequests  and  other  forms  of  inheritance: 

(2)  Suitable  mementos  of  a  function  honoring  the  reporting  individual; 

(3)  Food,  lodging,  transportation,  and  entertainment  provided  by  a  foreign  government  within  a 
foreign  country  or  by  the  Unit^  States  Government,  the  District  of  Columbia,  or  a  State  or  local  government  or 
poM^  subdivision  thereof; 

(4)  Food  and  beverages  which  are  not  consumed  in  connection  with  a  gift  of  overnight  lodging; 

(5)  Communications  to  the  offices  of  a  reporting  individual,  including  subsaiptions  to  newspapers 
and  periodicals;  or 

(6)  Consumable  products  provided  by  home-State  businesses  to  the  offices  of  the  President  or 
Vice  President,  if  those  products  are  interxied  for  consumption  by  persons  other  than  the  President  or  Vice 
President. 

(i)  Honorarium  means  a  payment  of  money  or  anything  of  value  for  an  appearance,  speech,  or  article.  For 
guidance  on  the  propriety  oi  receiving  honoraria,  see  part  2636  of  this  subchapter. 

(j)  Income  means  ail  income  from  whatever  source  derived.  It  includes  but  is  not  limited  to  the  following 
items:  earned  income  such  as  compensation  for  services,  fees,  commissions,  salaries,  ws^es  and  similar  items; 
gross  income  derived  from  business  (and  net  income  if  the  individual  elects  to  include  it);  gains  derived  from 
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dealings  in  property  including  capital  gains;  interest;  rents;  royalties;  dividends;  annuities;  income  from  the 
investment  portion  of  life  insurance  and  endowment  contracts;  pensions;  income  from  discharge  of  indebtednesu; 
distributive  share  of  partnership  income;  and  income  from  an  interest  in  an  estate  or  trust.  Tho  term  Includes  .'^l 
income  items,  regardless  of  whether  they  are  taxable  for  Federal  income  tax  purposes,  such  as  interest  on 
municipal  bonds.  Generally,  income  means  ’gross  income'  as  determined  in  conformity  with  the  Internal  Revenue 
Service  principles  at  26  CFR  1.61-1  through  1.61-15  and  1.61-21. 

(k)  Personal  hospitality  of  any  individual  means,  hospitality  extended  for  a  nonbusiness  purpose  by  an 
individual,  not  a  corporation  or  organization,  at  the  personal  residence  of  or  on  property  or  facilities  owned  by  that 
individual  or  his  family. 

(l)  Personal  residence  means  any  real  property  used  exclusively  as  a  private  dwelling  by  the  reporting 
individual  or  his  spouse,  which  is  not  rented  out  during  any  portion  of  the  reporting  period.  The  term  is  not  limited 
to  one's  domicile;  there  may  be  more  than  one  personal  residence,  including  a  vacation  home. 

(m)  Public  filer.  Fcr  the  definition  of  'public  filer,'  see  2634  202. 

(n)  Reirnbursement  means  any  payment  or  other  thing  of  value  recoived  by  the  reporting  individual  (other 
than  gifts,  as  defined  in  paragraph  (h)  of  this  section)  to  cover  travel-related  expenses  of  such  individual,  other  than 
those  which  are; 


(1)  Provided  ^  the  United  States  Government,  the  District  of  Columbia,  or  a  State  or  tocal 
government  or  political  subdivision  thereof; 

(2)  Required  to  be  reported  by  the  reporting  individual  under  5  U.S.C.  7342  (the  Foreign  Gifts  arid 
Decorations  Act);  or 

(3)  Required  to  be  reported  under  sectbn  304  of  the  Federal  Election  Campaign  Act  of  1971  (2 
U.S.C.  434)(relating  to  reports  of  campaign  contributbns). 

Note:  Payments  which  are  not  made  to  the  individual  are  not  reimbursements  for  purposes  of  this  part.  Thus, 
payments  made  to  the  filer’s  employing  agency  to  cover  official  travel-related  expenses  do  not  fit  this  definition  of 
reimbursement.  For  example,  payments  being  accepted  by  the  agency  pursuant  to  statutory  authority  such  as  31 
U.S.C.  1353,  as  implemented  by  41  CFR  part  304-1,  are  not  considered  reimbursements  under  this  part  2634, 
because  they  are  not  payments  received  by  the  reporting  individuai.  On  the  other  hand,  travel  payments  made  to 
the  employee  by  an  outside  entity  for  private  travel  are  conskfared  reimbursements  for  pur^ses  of  this  prart. 
Likewise,  travel  payments  received  from  certain  nonprofit  entities  under  authority  of  5  U.S.C.  4111  are  considered 
reimbursements,  even  though  for  official  travel,  since  that  statute  specifies  that  such  payments  must  be  made  to 
the  individual  directly  (with  prior  approval  from  the  individuars  agency). 

(o)  Relative  means  an  individual  who  is  related  to  the  reporting  individual,  as  father,  mother,  son,  daughter, 
brother,  sister,  unde,  aunt,  great  uncle,  great  aunt,  first  cousin,  nephew,  niece,  husband,  wife,  grandfather, 
grandmother,  grandson,  granddaughter,  father-in-law,  mother-in-law,  son-in-law,  daughter-ir.-law.  brother-in-law. 
sister-in-law,  stepfather,  stepmother,  stepson,  stepdaughter,  stepbrother,  stepsister,  half  brother,  halt  sister,  or  who 
is  the  grandfather  or  grandmother  ot  the  spouse  of  th'>  reporting  individuai,  and  she*!  be  deemed  to  include  the 
fiance  or  fiancee  of  the  reporting  individual. 

(p)  Reporting  individual  is  used  interchangeably  with  liler,”  and  may  refer  to  a  'confidential  filer*  as  defined 
in  2634.904,  a  'public  filer'  as  defined  in  2634.202.  or  a  nominee  or  candidate  as  described  in  2634.201 . 

(q)  Reviewing  officiai  means  the  designated  agency  ethics  official  or  his  delegate,  the  Secretary  concerned, 
the  head  of  the  agency,  or  the  Director  of  the  Office  of  Government  Ethics. 

(r)  Secretary  concerned  has  the  meaning  set  forth  in  10  U.S.C  101(8)  (relating  to  the  Secretaries  of  the 
Army,  Navy,  Air  Force,  and  for  certain  Coast  Guard  mirtters,  the  Secretary  of  Transportation);  and,  in  addition, 
means: 


(1)  The  Secretary  of  Commerce,  in  matters  concerning  the  National  Oceanic  and  Atmospheric 

Administration; 

(2)  The  Secretary  of  Health  and  Human  Services,  with  respect  to  matters  concerning  the  Public 
Health  Service;  and 

(3)  The  Secretary  of  State  with  respect  to  matters  concerning  the  Foreign  Service. 

(s)  Special  Government  employee  has  the  meaninfji  given  to  that  term  by  the  first  sentence  of  18  U.S.C. 
202(a);  an  officer  or  employee  of  an  agency  who  is  retained,  designated,  appointed,  or  employed  to  perform 
temporary  duties,  with  or  without  compensation,  for  not  to  exceed  130  days  during  any  period  of  365  consecutive 
days,  eKher  on  a  full-time  or  intermittent  basis. 
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(t)  Value  imeans  a  good  faith  estimate  of  the  fair  market  value  if  the  exact  value  is  neither  known  nor 
easily  obtainable  by  the  reporting  individual  without  undue  hardship  or  expense,  in  the  case  of  any  interest  in 
preparty,  see  the  aliernative  valuation  options  in  2634.301  (e).  For  gifts  and  reimbursements,  see  2634.304(e). 

SUBPART  B:  PERSONS  REQUIRED  TO  FILE  PUBLIC  FINANCIAL  DISCLOSURE  REPORTS 
Sec.  2634.201  General  requirements,  filing  dates,  and  extensions. 

(a)  Incumbents.  A  public  filer  as  defined  in  2634.202  of  this  subpart  who,  during  any  calendar  year, 
performs  the  duties  of  his  position  or  office,  as  described  in  that  section,  for  a  period  in  excess  of  60  days  shall 
file  a  public  financial  disclosure  report  containing  the  information  prescribed  in  subpart  C  of  this  part,  on  or  before 
May  15  of  the  succeeding  year. 

Example  1.  An  SES  official  commences  performing  the  duties  of  his  position  on  November  15.  He  will  not 
be  required  to  file  an  incumbent  report  for  that  calendar  year. 

Example  2.  An  employ e«),  who  is  classified  at  GS-15,  is  assigned  to  fill  an  SES  position  in  an  acting 
capacity,  from  October  15  through  December  31.  Having  performed  the  duties  of  a  covered  position  for  more  than 
60  days  during  the  calendar  year,  he  will  be  required  to  file  an  incumbent  report. 

(b)  New  entrants. 

(1)  Within  30  days  of  assuming  a  public  filer  position  or  office  described  in  2634.202  of  this 
subpart,  an  individual  shall  file  a  public  financial  disclosure  report  containing  the  information  prescribed  in  subpart 
C  of  this  part. 


(2)  However,  no  report  shall  be  required  if  the  individual: 

(i)  Has,  within  30  days  prbr  to  assuming  such  position,  left  another  position  or  office  for 
which  a  public  financial  disclosure  report  under  the  Act  was  required  to  be  filed;  or 

(ii;  Has  already  filed  such  a  report  as  a  nominee  or  candidate  for  the  position. 

Example;  Y,  an  employee  of  the  Treasury  Department  who  has  previously  filed  reports  in  accordance  with 
the  rules  of  this  section,  terminates  employment  with  that  Department  on  January  12, 1991,  and  begins  employment 
with  the  Commerce  Department  on  February  10,  1991,  in  a  Senior  Executive  Service  posKion.  Y  is  not  a  new 
entrant  since  he  has  assumed  a  position  described  in 

2634.202  of  this  subpart  within  thirty  days  of  leaving  another  position  so  described.  Accordingly,  he  need  not  file 
a  new  report  with  the  Commerce  Department. 

Note;  While  Y  did  not  have  to  f.le  a  new  entrant  report  with  the  Commerce  Department,  that  Department  should 
request  a  copy  of  the  last  report  which  he  filea  with  the  Treasury  Department,  so  that  Commerce  could  determine 
whether  or  not  there  would  be  any  conflicts  or  potential  conflicts  in  connection  with  Y's  new  employment. 
Additionally,  Y  will  have  to  file  an  incumbent  report  covering  the  1990  calendar  year,  in  accordance  with  paragraph 
(a)  of  this  section,  due  not  later  than  May  15,  1991,  with  ^mmerce,  which  should  provide  a  copy  to  Treasury  so 
that  both  may  review  it 

(c)  Nominees. 

(1)  At  any  time  after  a  public  announcement  by  the  President  or  President- elect  ol  his  intention 
to  nominate  an  individual  to  an  executive  branch  position,  appointment  to  which  requires  the  advice  and  consent 
of  the  Senate,  such  individual  may,  and  in  any  event  within  five  days  after  the  transmittai  of  the  nomination  to  the 
Senate  shall,  file  a  public  financial  disclosure  report  cx>ntaining  the  Information  prescribed  in  subpart  C  of  this  part. 

(2)  This  requirement  sitail  not  apply  to  any  individual  who  is  nominated  to  a  position  as: 

(i)  An  officer  of  the  uniformed  services;  or 

(ii)  A  Foreign  Service  Officer, 


NM:  ARhough  She  ««M«.  S  US.C.  app.  (Eihict  In  Govamment  Aa  of  1978.  Mellon  I0i|b)(i)),  anampM  unllomiaU  aaivlca  oMcari  only  II  ihay  ara  nomlnaiad 
tor  appoMmani  to  a  grada  or  rank  lor  which  iha  pay  giada  la  04  or  batow,  iha  Sanaia  eontrmatlon  oommltiaM  hava  adopiad  a  priKiloa  ol  axampUng  all 
umtormad  aarvloa  ollloara,  unlaaa  oihaiwiM  apaclllad  by  iht  commitiaa  aaal^MJ. 

(3)  Section  2634.605(c)  provides  expedited  procedures  in  the  case  of  individuais  described  in 
paragraph  (c)(1)  of  this  section.  Those  individuals  referred  to  in  paragraph  (c)(2)  of  this  section  as  being  exempt 
from  filing  nominee  reports  shall  file  new  entrant  reports,  if  required  ^  par^raph  (b)  of  this  section. 
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(d)  Candidates.  A  Candidate  (as  defined  in  section  301  of  the  Federal  Eiection  Campaign  Act  of  1971,  2 
U.S.C.  431)  for  nomination  or  eiection  to  the  office  of  President  or  Vice  President  (other  than  an  incumbent)  shali 
file  a  public  financial  disclosure  report  containing  the  informatbn  prescribed  in  subpart  C  of  this  part,  in  accordance 
with  the  following: 

(1)  Within  30  days  of  becoming  a  candidate  on  or  before  May  15  of  the  calendar  year  in  which 
the  individual  becomes  a  candidate,  or  whichever  is  later,  but  in  no  event  later  than  30  days  before  the  electbn; 
and 


(2)  On  or  before  May  15  of  each  successive  year  an  individual  continues  to  be  a  candbate. 
However,  in  any  calendar  year  in  which  an  individual  continues  to  be  a  candidate  but  all  elections  relating  to  such 
candidacy  were  held  in  prior  calendar  years,  the  individual  need  not  file  a  report  unless  he  becomes  a  candidate 
for  a  vacancy  during  that  year. 

Example.  P  became  a  candbate  for  Presbent  in  January  1991.  P  will  be  required  to  file  a  pubib  financial 
discbsure  report  on  or  before  May  15,  1991.  If  P  had  become  a  candbate  on  June  1,  1991,  he  woub  have  been 
required  to  file  a  disclosure  report  within  30  days  of  that  date. 

(e)  Termination  of  employment. 

(1 )  On  or  before  the  thirtieth  day  after  terminatbn  of  empbyment  from  a  pubib  filar  positbn  or 
offbe  described  in  2634.202  of  this  subpart,  an  indivbual  shall  file  a  pubib  financial  disclosure  report  containing  the 
informatbn  prescribed  in  subpart  C  of  this  part. 

(2)  However,  if  within  30  days  of  such  termination  the  indivbual  assumes  empbyment  in  another 
positbn  or  offbe  for  which  a  public  report  under  the  Act  is  required  to  be  filed,  no  report  shall  be  required  by  the 
provisions  of  this  paragraph.  See  the  related  Example  in  paragraph  (b)  of  this  section. 

(f)  Extensions.  The  reviewing  official  may,  for  good  cause  shown,  grant  to  any  public  filer  or  class  thereof 
an  extensbn  of  time  for  filing  which  shall  not  exceed  45  days.  The  Director  of  the  Offbe  of 

Government  Ethbs,  for  good  cause  shown,  may  grant  an  additional  extensbn  of  time  which  shall  not  exceed  45 
days.  The  empbyee  shall  sat  forth  specific  reasons  for  such  additional  extension,  whbh  shall  be  forwarded  to  the 
Director  through  the  reviewing  official.  The  reviewing  offbial  shall  also  submit  his  comments  on  the  request.  (For 
extensions  on  confbential  financial  disclosure  reports,  see  2634.903(d).) 

Sec.  2634.202  Public  filer  defined. 

The  term  pubib  filer  includes; 

(a)  The  Presbent; 

(b)  The  Vice  President; 

(c)  Each  offbar  or  employee  in  the  executive  branch,  including  a  special  Government  employee  as  defined 
in  18  U.S.C.  202(a),  whose  position  is  classified  above  GS-15  of  the  General  Schedule  prescribed  by  5  U.S.C. 
5332,  or  the  rate  of  basb  pay  for  whbh  is  fixed,  other  than  under  the  General  Schedule,  at  a  rate  equal  to  or 
greater  than  120%  of  the  minimum  rate  of  basb  pay  for  GS-15  of  the  General  Schedule;  each  member  of  a 
uniformed  senrbe  whose  pay  grade  is  at  or  in  excess  of  0-7  under  37  U.S.C.  201;  and  each  officer  or  empbyee 
in  any  other  positbn  determined  by  the  Director  of  the  Office  of  Government  Ethics  to  be  of  equal  ciassifbatbn; 

(d)  Each  empbyee  who  is  an  administrative  taw  judge  appointed  pursuant  to  5  U.S.C.  3105; 

(e)  Any  employee  not  otherwise  described  in  paragraph  (c)  of  this  seetbn  who  is  in  a  positbn  in  the 
executive  branch  which  is  excepted  from  the  competitive  service  by  reason  of  being  of  a  confidential  or 
policymaking  character,  unless  excluded  by  virtue  of  a  determination  under  2634.203  of  this  subpart; 

(f)  The  Postmaster  General,  the  Deputy  Postmaster  General,  each  Governor  of  the  Board  of  Governors 
of  the  United  States  Postal  Servbe  and  each  offbar  or  employee  of  the  United  States  Postal  Servbe  or  Postal  Rate 
Commissbn  whose  basb  rate  of  pay  is  equal  to  or  greater  than  120%  of  the  minimum  rate  of  basic  pay  for  GS-15 
of  the  General  Schedule; 

(g)  The  Director  of  the  Offbe  of  Government  Ethbs  and  each  agency's  primary  designated  agency  ethbs 

offbial; 


(h)  Any  civilian  employee  not  otherwise  described  in  paragraph  (c)  of  this  seetbn  who  is  empbyed  in  the 
Executive  Offbe  of  the  Presbent  (other  than  a  special  Government  empbyee,  as  defined  in  18  U.S.C.  202(a))  and 
hobs  a  oommissbn  of  appointment  from  the  Presbent;  and 
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(i)  Anyone  whose  employment  in  a  position  or  office  described  in  paragraphs  (a)  through  (h)  of  this  section 
has  terminated,  but  who  has  not  yet  satisfied  the  filing  requirements  of  2634.201(e)  of  this  subpart. 

Note:  References  in  this  section  and  in  2634.203  and  2634.904  to  position  classifications  have  been  adjusted  to 
reflect  elimination  of  General  Schedule  classifications  GS-16,  GS-17,  and  GS-18  by  the  Federal  Employees  Pay 
Comparability  Act  of  1990,  as  incorporated  in  section  529  of  Public  Law  101-509. 

Sec.  2634.203  Persons  excluded  by  rule. 

(a)  In  general.  Any  individual  or  group  of  individuals  described  in  2634.202(e)  of  this  subpart  (relating  to 
positions  of  a  confidential  or  policy-making  character)  may  be  excluded  by  rule  from  the  public  reporting 
requirements  of  this  subpart  when  the  Director  of  the  Office  of  Government  Ethics  determines,  in  his  sole  discretion, 
that  such  exclusion  would  not  affect  adversely  the  integrity  of  the  Government  or  the  public’s  confidence  in  the 
integrity  of  the  Government. 

(b)  Exclusion  determination.  The  determination  required  by  paragraph  (a)  of  this  section  has  been  made 
for  the  following  group  of  individuais  who,  therefore,  may  be  excluded  from  the  public  reporting  requirements  of  this 
subpart,  pursuant  to  the  procedures  in  paragraph  (c)  of  this  section;  Individuals  in  any  position  classified  at  GS-15 
of  the  General  Schedule  or  below,  or  the  rate  of  basic  pay  for  which  is  less  than  120%  of  the  minimum  rate  of 
basic  pay  fixed  for  GS-15,  who  have  no  poiicy-making  role  with  respect  to  agency  programs.  Such  individuais  may 
include  chauffeurs,  private  secretaries,  stenographers,  and  others  holding  positions  of  a  similar  nature  whose 
exclusion  would  be  consistent  with  the  basic  criterion  set  forth  in  paragraph  (a)  of  this  section.  See  2634.904(d)  for 
possible  coverage  by  confidential  disclosure  rules. 

(c)  Procedure. 

(1)  The  exclusion  of  any  individual  from  reporting  requirements  pursuant  to  this  section  will  be 
effective  as  of  the  time  the  employing  agency  files  with  the  Office  of  Government  Ethics  a  list  and  description  of 
each  position  for  which  exclusion  is  sought,  and  the  identity  of  any  incumbent  employees  in  those  positions. 
Exclusions  should  be  requested  prior  to  due  dates  for  the  reports  which  such  employees  would  otherwise  have  to 
file.  A  subsequent  list  or  description  showing  any  additions  to  or  deletions  from  the  original  submissions,  or  a 
statement  that  no  changes  have  been  made,  must  be  filed  annually  with  the  Office  of  Government  Ethics  on  or 
before  May  15. 


(2)  If  the  Office  of  Government  Ethics  finds  that  one  or  more  positions  has  been  improperly 
excluded,  it  will  advise  the  agency  and  set  a  date  for  the  filing  of  the  report. 

Sec.  2634.204  Employment  of  sixty  days  or  less. 

(a)  In  general.  Any  public  filer  or  nominee  who,  as  determined  by  the  official  specified  in  this  paragraph, 
is  not  reasonably  expected  to  perform  the  duties  of  an  office  or  position  described  in  2634.201(c)  or  2634.202  of 
this  subpart  for  more  than  60  days  in  any  calendar  year  shall  not  be  subject  to  the  reporting  requirements  of 
2634.201  (b),  (c),  or  (e)  of  this  subpart.  This  determination  will  be  made  by: 

(1 )  The  designated  agency  ethics  official  or  Secretary  concerned,  in  a  case  to  which  the  provisions 
of  2634.201  (b)  or  (e)  of  this  subpart  (relating  to  new  entrant  and  termination  reports)  would  otherwise  apply;  or 

(2)  The  Director  of  the  Office  of  Government  Ethics,  in  a  case  to  which  the  provisions  of 
2634.201(c)  of  this  subpart  (relating  to  nominee  reports)  would  otherwise  apply. 

(b)  Alternative  reporting.  Any  new  entrant  who  is  exempted  from  filing  a  public  financial  report  under 
paragraph  (a)  of  this  section  and  who  is  a  special  Government  employee  is  subject  to  confidential  reporting  under 
2634.903(b).  See  2634.904(b). 

(c)  Exception.  If  the  public  filer  or  nominee  actually  performs  the  duties  of  an  office  or  position  referred  to 
in  paragraph  (a)  of  this  section  for  more  than  50  days  in  a  calendar  year,  the  public  report  otherwise  required  by: 

(1)  Section  2634.201  (b)  or  (c)  of  this  subpart  (relating  to  new  entrant  and  nominee  reports)  shall 
be  filed  within  15  calendar  days  after  the  sixtieth  day  of  duty;  and 

(2)  Section  2634.201(e)  of  this  sut^art  (relating  to  termination  reports)  shall  be  filed  as  provided 

in  that  paragraph. 

See.  2634.205  Special  waiver  of  public  reporting  requirements. 

(a)  General  rule.  In  unusual  circumstances,  the  Director  of  the  Office  of  Government  Ethics  may  grant  a 
request  for  a  waiver  of  the  public  reporting  requirements  under  this  subpart  for  an  individual  who  is  reasonably 
expected  to  perform,  or  has  perform^,  the  duties  of  an  office  or  position  for  fewer  than  130  days  in  a  calendar 
year,  but  only  if  the  Director  determines  that: 
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(1)  The  individual  is  a  special  Government  employee,  as  defined  in  18  U.S.C.  202(a),  who 
performs  temporary  duties  either  on  a  full-time  or  intermittent  basis; 

(2)  The  individual  is  able  to  provide  services  specially  needed  by  the  Governmerit; 

(3)  It  is  unlikely  that  the  individual’s  outside  employment  or  financial  interests  wi!l  creato  a  conflict 

of  interest;  and 


(4)  Public  financial  disclosure  by  the  individual  is  not  necessary  under  the  circumstances. 

(b)  Procedure. 

(1)  Requests  for  waivers  must  be  submitted  to  the  Office  of  Government  Ethics,  via  the 
requester’s  agency,  within  10  days  after  an  employee  learns  that  he  will  hold  a  position  which  requires  reporting 
and  that  he  will  serve  in  that  position  for  more  than  60  days  in  any  calendar  year,  or  upon  serving  in  such  a 
position  for  more  than  60  days,  whichever  is  earlier. 

(2)  The  request  shall  consist  of: 

(i)  A  cover  letter  which  identifies  the  individual  and  his  position,  states  the  approximate 
number  of  days  in  a  calendar  year  which  he  expects  to  serve  in  that  position,  and  requests  a  waiver  of  public 
reporting  requirements  under  this  section; 

(ii)  An  enclosure  which  states  the  reasons  for  the  individual's  belief  that  the  conditions 
of  paragraphs  (a)  (1)  through  (4)  of  this  section  are  met  in  the  particular  case;  and 

(iii)  The  report  otherwise  required  by  this  subpart  B,  as  a  factual  basis  for  the 
determination  required  by  this  section.  The  report  shall  bear  the  legend  at  the  top  of  page  1 ;  "CONFiDENTIAL: 
WAIVER  REQUEST  PENDING  PURSUANT  TO  5  CFR  2634.206." 

(3)  The  agency  in  which  the  individual  serves  shall  advise  the  Office  of  Government  Ethics  as  to 
the  justification  for  a  waiver. 

(4)  In  the  event  a  v/aiver  is  granted,  the  report  shall  not  be  subject  to  the  public  disclosure 
requirements  of  2634.603;  however,  the  waiver  request  cover  letter  shall  be  subject  to  those  requirements.  In  the 
event  that  a  waiver  is  not  granted,  the  confidential  legend  shall  be  removed  from  the  report,  and  the  report  shall 
be  sut^ect  to  public  disclosure;  however,  the  waiver  request  cover  letter  shall  not  then  be  subject  to  public 
disclosure. 


SUBPART  C:  CONTENTS  OF  REPORTS 
Sec.  2634.301  Interests  In  property. 

(a)  In  general.  Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential, 
shall  include  a  brief  description  of  any  interest  in  property  held  by  the  filer  at  the  end  of  the  reporting  period  in  a 
trace  or  business,  or  for  investment  or  the  production  of  income,  having  a  fair  market  value  in  excess  of  $1 ,000. 
In  the  case  of  public  financial  disclosure  reports,  the  report  shall  designate  the  category  of  value  of  the  property 
in  accordance  with  paragraph  (d)  of  this  section.  E«h  item  of  real  and  personal  property  shaii  be  disclosed 
separately.  Note  that  for  Individual  Retirement  Accounts  (IRA's),  brokerage  accounts,  trusts,  mutual  or  pension  funds 
and  other  entities  with  portfolio  holdings,  each  underlying  asset  must  be  separately  disclosed,  unless  the  entity 
qualifies  for  special  treatment  under  2634.310  of  this  subpart. 

(b)  Types  of  property  reportable.  Subject  to  the  exceptions  in  paragraph  (c)  of  this  section,  examples  of 
the  types  of  property  required  to  be  reported  include,  but  are  not  limited  to; 

(1)  Real  estate; 

(2)  Stocks,  bonds,  securities,  and  futures  contracts; 

(3)  Livestock  owned  for  commercial  purposes; 

(4)  Commercial  crops,  either  standing  or  held  in  storage; 

(5)  Antiques  or  art  held  for  resale  or  investment; 

(6)  Beneficial  interests  in  trusts  and  estates; 

(7)  Deposits  in  banks  or  other  financial  institutions; 
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(8)  Pensbns  and  annuities; 

(9)  Mutual  funds; 

(10)  Accounts  or  other  funds  receivable;  and 

(11)  Capital  accounts  or  other  asset  ownership  in  a  business. 

(c)  Exceptions.  The  following  property  interests  are  exempt  from  the  reporting  requirements  under 
paragraphs  (a)  and  (b)  of  this  section; 

(1)  Any  personai  liabiiHy  owed  to  the  filer,  spouse,  or  dependent  child  by  a  spouse,  or  by  a 
parent,  brother,  sister,  or  child  of  the  filer,  spouse,  or  dependent  child; 

(2)  Personal  savings  accounts  (defined  as  any  form  of  deposit  in  a  bank,  savings  and  loan 
association,  credit  union,  or  simiiar  financial  institution)  in  a  single  financial  institution  or  hoidings  in  a  single  money 
market  mutual  fund,  aggregating  $S,COO  or  less  in  that  institution  or  fund; 

(3)  A  personai  residence  of  the  filer  or  spouse,  as  defined  in  2634.105(1);  and 

(4)  Financial  interests  in  any  retiremont  s^'stem  of  the  United  States  (including  the  Thrift  Savings 
Plan)  or  under  the  Social  Security  Act. 

(d)  Valuation  categories.  The  vaiuation  categories  specified  for  property  items  on  public  financial  disclosure 
reports  are  as  follows: 

(1)  Not  more  than  $15,000; 

(2)  Greater  than  $15,000  but  not  more  than  $50,000; 

(3)  Greater  than  $50,000  but  not  more  than  $100,000; 

(4)  Greater  than  $100,000  but  not  more  than  $250,000; 

(5)  Greater  than  $250,000  but  not  more  than  $500,000; 

f6)  Greater  than  $500,000  but  not  more  than  $1,00,000;  and 

(7)  Greater  than  $1,000,000. 

(e)  Valuation  of  interests  m  property.  A  good  faith  estimate  of  the  fair  market  value  of  interests  in  property 
may  be  made  in  any  case  in  which  the  exact  value  cannot  be  obtained  without  undue  hardship  or  expense  to  the 
filer.  Fair  market  value  may  also  be  determined  by; 

(1)  The  purchase  price  (in  which  case,  the  filer  should  indicate  date  of  purchase); 

(2)  Recent  appraisal; 

(3)  The  assessed  value  for  tax  purposes  (adjusted  to  reflect  the  market  value  of  the  property  used 
for  the  assessment  if  the  assessed  value  is  computed  at  less  than  100  percent  of  that  market  value); 

(4)  The  y-jsr-end  book  value  of  nonpublicly  traded  stock,  the  year-end  exchange  value  of  corporate 
stock,  or  the  face  value  of  corporate  bonds  or  oom^rable  securities; 

(5)  The  net  worth  of  a  business  partnership; 

(6)  The  equity  value  of  an  individually  owned  business;  or 

(7)  Any  other  recognized  indication  of  value  (such  as  the  last  sale  on  a  stock  exchange). 

Example  1.  An  official  has  a  $4,000  savings  account  in  Bar^k  A.  His  spouse  has  a  $2,500  certificate  of 
depostt  issued  by  Bank  B  and  his  dependent  daughter  has  a  $200  savings  account  In  Bank  C.  The  official  does 
not  have  to  disetose  the  deposits,  as  the  total  value  of  the  deposits  in  any  one  bank  does  not  exceed  $5,000.  Note, 
however,  that  the  source,  and  if  he  is  a  public  filer  the  amount,  of  interest  income  from  any  bank  is  required  to  be 
reported  under  2634.302(b)  of  this  subpart  if  it  exceeds  the  reporting  threshold  for  income.  See  2634.309  of  this 
subpart  for  disclosure  coverage  of  spouses  and  dependent  children. 
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Example  2.  Public  filer  R  has  a  collection  of  post-impressionist  paintings  which  have  been  carefully  selected 
over  the  years.  From  time  to  time,  as  new  paintings  have  been  acquired  to  add  to  the  collection,  R  has  made  sales 
of  both  less  desirable  works  from  his  collection  and  paintings  of  various  schools  which  he  acquired  through 
inheritance.  Under  these  circumstances,  R  must  report  the  value  of  all  the  paintings  he  retains  as  interests  in 
property  pursuant  to  this  section,  as  well  as  income  from  the  sales  of  paintings  pursuant  to  2634.302(b)  of  this 
sul^art.  Recurrent  sales  from  a  oollectbn  indicate  that  the  collection  is  being  held  for  investment  or  the  production 
of  income. 

Example  3.  A  reporting  individual  has  investments  which  her  broker  holds  as  an  IRA  and  invests  in  stocks, 
bonds,  and  mutual  funds.  Each  such  asset  having  a  fair  market  value  in  excess  of  $1,000  at  the  close  of  the 
reporting  period  must  be  separately  listed,  and  also  the  value  must  be  shown  if  she  is  a  public  filer.  See 
2634.311(c)  of  this  subpart  for  attachment  of  brokerage  statements  in  lieu  of  listing,  in  the  event  of  extensive 
holdings.  Note  that  for  a  mutual  fund  held  in  this  IRA  investment  account,  its  underlying  assets  must  also  be 
separately  detailed,  unless  it  qualifies  as  an  e.xcepted  investment  fund,  pursuant  to  2634.310  of  this  subpart. 

Sec.  2634.302  Income. 

(a)  Noninvestment  income. 

(1)  Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential,  shall 
disclose  the  source,  type,  and  in  the  case  of  public  financial  disclosure  reports  the  actual  amount  or  value,  of 
earned  or  other  noninvestment  income  in  excess  of  $200  from  any  one  source  which  is  received  by  the  filer  or  has 
accrued  to  his  benefit  during  the  reporting  period,  including; 

(i)  Salaries,  fees,  commissions,  wages  and  any  other  compensation  for  personal  services 
(other  than  from  United  States  Government  employment); 

(ii)  Retirement  benefits  (other  than  from  United  States  Government  employment,  including 
the  Thrift  Savings  Plan,  or  from  Social  Security); 

(iii)  Any  honoraria,  and  the  date  services  were  provided,  including  payments  made  or  to 
be  made  to  charitable  organizations  on  behalf  of  the  filer  in  lieu  of  honoraria;  and 

(iv)  Any  other  noninvestment  income,  such  as  prizes,  awards,  or  discharge  of 

indebtedness. 

Note;  In  calculating  the  amount  of  an  honorarium,  subtract  any  actual  and  necessary  travel  expenses  incurred  by 
the  recipient  and  one  relative.  For  example,  if  such  expenses  are  paid  or  reimbursed  by  the  honorarium  source, 
they  shall  not  be  counted  as  part  of  the  honorarium  payment;  if  the  expenses  are  paid  or  reimbursed  by  the 
individual  receiving  the  honorarium,  the  amount  of  honorarium  shall  be  reduced  by  the  amount  of  such  expenses. 

Example  1 .  An  official  is  a  participant  in  a  retirement  plan  of  Coastal  Airlines.  Pursuant  to  such  plan,  the 
official  and  his  spouse  receive  passage  on  some  Coastal  flights  without  charge,  and  they  receive  passage  on  other 
flights  at  a  discounted  fare.  The  difference  between  what  Coastal  charges  members  of  the  public  generally  and 
what  the  official  and  his  spouse  are  charged  for  a  particular  flight  is  deemed  income  in-kind  and  must  be  disclosed 
by  this  reporting  individual  if  it  exceeds  the  $200  threshold. 

Example  2.  An  official  serves  on  the  board  of  directors  at  a  bank,  for  which  he  receives  a  $500  fee  each 
calendar  quarter.  He  also  receives  an  annual  fee  of  $1,500  for  service  as  trustee  of  a  private  trust.  In  both 
instances,  such  fees  received  or  earned  during  the  reporting  period  must  be  disclosed,  and  if  he  is  a  public  filer 
the  actual  amount  must  be  shown. 

(2)  In  the  case  of  payments  in  lieu  of  honoraria  made  on  or  after  January  1,  1991,  the  individual 
shall  also  file  a  separate  confidential  report  of  charitable  recipients,  in  accordance  with  part  2636  of  this  chapter. 

(b)  Investment  income.  Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or 
confidential,  shall  disclose: 

(1)  The  source  and  type  of  investment  income,  characterized  as  dividends,  rents,  interest,  capital 
gains,  or  income  from  qualified  or  excepted  trusts  or  excepted  investment  funds  (see  2634.310  of  this  subpart), 
which  Is  received  by  the  filer  or  accrued  to  his  benefit  during  the  reporting  period,  and  which  exceeds  $200  in 
amount  or  value  from  any  one  source.  Examples  include,  but  are  not  limited  to,  income  derived  from  real  estate, 
collectible  items,  stocks,  bonds,  notes,  copyrights,  pensions,  mutual  funds,  the  investment  portion  of  life  insurance 
contracts,  loans,  and  personal  savings  accounts  (as  defined  in  2634.301(c)(2)  of  this  subpart).  Note  that  for  entities 
with  portfolio  holdings,  such  as  Individual  Retirement  Accounts  (IRA's),  brokerage  accounts,  trusts,  and  mutual  or 
pension  funds,  each  underlying  source  of  income  must  be  separately  disclosed,  unless  the  entity  qualifies  foi  special 
treatment  under  2634.310  of  this  subpart.  For  public  financial  disclosure  reports,  the  amount  or  value  of  income 
from  each  reported  source  shall  also  be  disclosed  and  categorized  in  accordance  with  the  following  table; 
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(i)  Not  more  thart  $1,000; 

(ii)  Greater  than  $1,000  but  not  more  than  $2,500; 

(ill)  Greater  than  $2,500  but  not  more  than  $5,000; 

(iv)  Greater  than  $5,000  but  not  more  than  $15,000; 

(V)  Greater  than  $15,000  but  not  more  than  $50,000; 

(vi)  Greater  than  $50,000  but  not  more  than  $100,000; 

(vii)  Greater  than  $100,000  but  not  more  than  $1,000,000;  and 
(viii)  Greater  than  $1,000,000. 

(2)  The  source,  type,  and  in  the  case  of  public  financial  disclosure  reports  the  actual  amount  or 
value,  of  gross  income  from  a  business,  distributive  share  of  a  partnership,  joint  business  venture  income,  payments 
from  an  estate  or  an  annuity  or  endowment  contract,  or  any  other  items  of  income  not  othenwise  covered  by 
paragraphs  (a)  or  (b)(1 )  of  this  section  which  are  received  by  the  filer  or  accrued  to  his  benefit  during  the  reporting 
perM  and  which  exceed  $200  from  any  one  source. 

Example  1.  An  official  rents  out  a  portion  of  his  reskfonce.  He  receives  rental  income  of  $500  from  one 
individual  for  four  months  and  $1,200  from  another  individual  for  the  remaining  eight  months  of  the  year  covered 
by  his  incumbent  financial  disclosura  report.  He  must  identify  the  property,  specify  the  type  of  income  (rent),  and 
if  he  is  a  public  filer  indicate  the  category  of  the  total  amount  of  rent  received.  (He  must  also  disclose  the  asset 
information  required  by  2634.301  of  this  subpart.) 

Example  2.  A  reporting  individual  has  three  savings  accounts  with  Bank  A.  One  is  in  his  name  and  earned 
$85  in  interest  during  the  reporting  period.  One  is  in  a  joint  account  with  his  spouse  and  earned  $120  in  interest. 
One  is  in  his  name  and  his  dependent  daughter's  name  and  earned  $35  in  interest.  Since  the  aggregate  interest 
Income  from  this  source  exceeds  $200,  the  official  must  disclose  the  name  of  the  bank,  the  type  of  Income,  and 
if  he  is  a  public  filer,  the  category  of  the  total  amount  of  interest  earned  from  all  three  accounts.  (He  must  also 
disclose  the  accounts  as  assets  under  2634.301  of  this  subpart  if,  in  the  aggregate,  they  total  more  than  $5,000 
in  that  bank.) 

Example  3.  An  official  has  an  ownership  interest  in  a  fast-food  restaurant,  from  which  she  receives  $10,000 
in  annual  income.  She  must  specify  on  her  financial  disclosure  report  the  type  of  income,  such  as  partnership 
distributive  share  or  gross 

business  income,  and  if  she  is  a  public  filer  indicate  the  actuol  amount  of  such  income.  (AdditiorMlIy,  she  must 
describe  the  business  and  categorize  its  asset  value,  pursuant  to  2634.301  of  this  subpan). 

See.  2634J03  Purchases,  aalee,  and  exchanges. 

(a)  in  general.  Except  as  indicated  in  2634.308(b)  of  this  subpart,  each  public  financial  disclosure  report 
filed  pursuant  to  subpart  B  of  this  part  shall  include  a  brief  description,  the  date  and  value  (using  the  categories 
of  value  in  2634.301(d)  of  this  subpart)  of  any  purdiase,  sale,  or  exchange  by  the  filer  during  the  reporting  period, 
in  which  the  amount  involved  in  the  transaction  exceeds  $1,000; 

(1)  Of  real  property,  other  than  a  personal  residence  of  the  fUer  or  spouse,  as  defined  in 
2634.106(1)  of  this  part;  and 

(2)  Of  slocks,  bonds,  commodity  futures,  mutual  fund  shares,  and  other  forms  of  securities. 

(b)  Exceptions. 

(1)  Any  transaction  solely  by  and  between  the  reporting  individual,  his  spouse,  and  dependent 
children  need  not  be  re^rted  under  paragraph  (a)  of  this  section. 

(2)  Transactions  involving  Treasury  biiis,  notes,  and  bonds;  money  market  mutual  funds  or 
accounts;  and  per^al  savings  accounts  (as  defined  in  2634.301(c)(2)  of  this  subpart)  need  not  be  reported  when 
occurring  at  rates,  terms,  and  conditions  available  generally  to  members  of  the  public.  Ukewise,  transactions 
kivolving  portfolio  holdings  of  trusts  and  investment  funds  described  in  2634.310  (b)  and  (c)  of  this  subpart  need 
not  be  reported. 


(3)  Any  transaction  which  occurred  at  a  time  when  the  reporting  individual  was  not  a  Federal 
Government  officer  or  employee  need  not  be  reported  under  paivgraph  (a)  of  this  section. 
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Example  1.  An  official  sells  her  personal  residence  in  Virginia  for  $100,000  and  purchases  a  personal 
residence  in  the  District  of  Columbia  for  $200,000.  She  need  not  report  the  sale  of  the  Virginia  residence  or  the 
purchase  of  the  D.C.  residence. 

Example  2.  An  official  sells  his  beach  home  in  Maryland  for  $50,000.  Because  he  has  rented  it  out  for  one 
month  every  summer,  it  does  not  qualify  as  a  personal  residence.  He  must  disclose  the  sale  under  this  section  and 
any  capital  gain  over  $200  realized  on  the  sale  under  2634.302  of  this  subpart. 

Example  3.  An  official  soils  a  ranch  to  his  dependent  daughter.  The  official  need  not  report  the  sale 
because  it  is  a  transaction  between  the  reporting  individual  and  a  dependent  child;  however,  any  capital  gain, 
except  for  that  portion  attributable  to  a  personal  residence,  is  required  to  be  reported  under  2634.302  of  this 
subpart. 


Example  4.  An  official  sells  an  apartment  building  and  realizes  a  loss  of  $100,000.  He  must  report  the  sale 
of  the  building  if  the  sale  price  of  the  property  exceeds  $1,000;  however,  he  need  not  report  anything  under 
2634.302  of  this  subpart,  as  the  sale  did  not  result  in  a  capital  gam. 

Sec.  2634.304  Gifts  and  reimbursements. 

(a)  Gifts.  Except  as  indicated  in  2634.308(b)  and  2634.907(a),  each  financial  disclosure  report  filed  pursuant 
to  this  part,  whether  public  or  confidential,  shall  contain  the  identity  of  the  source,  a  brief  description,  and  in  the 
case  of  public  financial  disclosure  reports  the  value,  of  all  gifts  aggregating  $250  or  more  in  value  which  are 
received  by  the  filer  during  the  reporting  period  from  any  one  source.  For  in-kind  travel-related  gifts,  include  a  travel 
itinerary,  dates,  and  nature  of  expenses  provided. 

(b)  Reimbursements.  Except  as  indicated  in  2634.308(b)  and  2634.907(a),  each  financial  disclosure  report 
filed  pursuant  to  this  part,  whether  public  or  confidential,  shall  contain  the  identity  of  the  source,  a  brief  description 
(including  a  travel  itinerary,  dates,  and  the  nature  of  expenses  provided),  and  in  the  case  of  public  financial 
disclosure  reports  the  value,  of  any  travel-related  reimbursements  aggregating  $250  or  more  in  value,  which  are 
received  by  the  filer  during  the  reporting  period  from  any  one  source. 

Note:  The  $250  threshold  in  paragraphs  (a)  and  (b)  of  this  section  will  increase  if  the  definition  of  minimal  value 
under  the  Foreign  Gifts  and  Decorations  Act  ever  exceeds  $250.  Section  314(a)  of  Public  Law  102-90  established 
the  threshold  for  financial  disclosure  of  gifts  and  reimbursements  as  'more  than  the  minimal  value  as  established 
by  section  7342(a)(S)  of  title  5,  United  States  Code,  or  $250,  whichever  is  greater.” 

(c)  Exclusions.  Reports  need  not  contain  any  information  about  gifts  and  reimbursements  to  which  the 
provisions  of  this  section  would  otherwise  apply  which  are  received  from  relatives  (see  2634.205(o))  or  during  a 
period  in  which  the  filer  was  not  an  officer  or  employee  of  the  Federal  Government.  Additionally,  any  food,  lodging, 
or  entertainment  received  as  ”personai  hospitality  of  any  individual,”  as  defined  in  2634.1 0,S(k),  need  not  tM 
reported.  See  also  exclusions  specified  in  the  definitions  of  gift  and  reimbursement,  at  2634.105(h)  and  (n). 

(d)  Aggregation  exception.  Any  gift  or  reimbursement  with  a  fair  market  value  of  $100  or  less  need  not  be 
aggregated  for  purposes  of  the  reporting  rules  of  this  section.  However,  the  acceptance  of  gifts,  whether  or  not 
reportable.  Is  subject  to  the  restrictions  imposed  by  Executive  Order  12674,  as  modified  by  Executive  Order  12731, 
and  the  implementing  regulations  on  standards  of  ethical  conduct. 

Note;  The  aggregation  exception  for  gifts  or  reimbursements  with  a  fair  market  value  of  $100  or  less  will  increase 
if  the  definition  of  minimal  value  under  the  Foreign  Gifts  and  Decorations  Act  ever  exceeds  $250.  Section  314(a) 
of  Public  Law  102-90  established  the  aggregatior;  exception  for  ”any  gift  with  a  fair  market  value  of  $100  or  less, 
as  adjusted  at  the  same  time  and  by  the  same  percentage  as  the  minimal  value  is  adjusted”  above  $250  pursuant 
to  S  U.S.C.  7342(a)(5). 

Example  1 .  An  official  accepts  a  print,  a  pen  and  pencil  set,  and  a  letter  opener  from  a  community  service 
organization  he  has  worked  with  solely  in  his  private  capacity.  He  determines,  in  accordance  with  paragraph  (e)  of 
this  section,  that  these  gifts  are  valued  as  follows; 

Gift  1 -Print;  $150 

Gift  2-Pen  and  pencil  set;  $105 

Gift  3-Letter  opener;  $20 

The  official  must  disclose  Gifts  1  ond  2,  since  together  they  aggregate  $250  or  more  in  value  from  the  same 
source.  Gift  3  need  not  be  aggregated,  because  its  value  does  not  exceed  $100. 

Exwnple  2.  An  official  receives  the  following  gifts  from  a  single  source: 

1.  Dinner  fo'  two  at  a  *ocal  restaurant-$l20. 

2.  Round-trip  taxi  fare  to  meet  donor  at  the  restaurant"$25. 

3.  Dinner  at  donor's  city  residence-(value  uncertain). 

4.  Round-trip  airline  transportation  and  hotel  accommodations  to  visit  Epcot  Center  in  Florida-$400. 

5.  Weekerrd  at  donor's  country  home,  including  duck  hunting  and  tennis  match-(value  uncertain). 
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The  official  need  only  disclose  Gift  4.  Gift  1  falls  within  the  exception  in  2634.105(h)  for  food  and  beverages  not 
consumed  in  connection  with  a  gift  of  overnight  lodging.  Gifts  3  and  5  need  not  be  disclosed  because  they  fall 
within  the  exception  for  personal  hospitality  of  an  individual.  Gift  2  need  not  bo  aggregated  and  reported,  because 
its  value  does  not  exceed  $1 00. 

Example  3.  An  official  receives  free  tickets  from  an  outside  source  for  himself  and  his  spouse  to  attend 
an  awards  banquet  at  a  local  club.  The  value  of  each  ticket  is  $130.  Even  though  this  is  a  gift  which  exceeds  the 
$250  threshold  amount  for  disclosure,  the  official  need  not  report  it,  because  of  the  exception  in  2634.105(h)  for 
food  and  beverages  not  consumed  in  connection  with  a  gift  of  overnight  lodging. 

Note:  Prior  to  accepting  this  gift  of  tickets,  the  individual  should  consult  ethics  officials  at  his  agency  to  determine 
whether  standards  of  conduct  rules  will  permit  acceptarwe,  depending  on  whether  or  not  the  donor  is  a  prohibited 
source  and  the  exact  nature  of  the  event. 

Example  4.  An  official  is  asked  to  speak  at  an  out-of-town  meeting  on  a  matter  which  is  unrelated  to  her 
official  duties  and  her  agency.  The  round-trip  airfare  exceeds  $250.  If  the  official  pays  for  the  ticket  and  is  then 
reimbursed  by  the  organization  to  which  she  spoke,  she  must  disclose  this  reimbursement  under  paragraph  (b)  of 
this  section.  If  the  organization  simply  provided  the  ticket,  that  must  be  disclosed  as  a  gift  under  paragraph  (a)  of 
this  section. 

(e)  Valuation  of  gifts  and  reimbursements.  The  value  to  be  assigned  to  a  gift  or  reimbursement  is  its  fair 
market  value.  For  most  reimbursements,  this  will  be  the  amount  actually  received.  For  gifts,  the  value  should  be 
determined  in  one  of  the  following  manners: 

(1)  If  the  gift  has  been  newly  purchased  or  is  readily  available  in  the  market,  the  value  shall  be 
its  retail  price.  The  filer  need  not  contact  the  donor,  but  may  contact  a  retail  establishment  selling  similar  items  to 
determine  the  present  cost  in  the  market. 

(2)  If  the  term  is  not  readily  available  in  the  market,  such  as  a  piece  of  art,  a  handmade  item,  or 
an  antique,  the  filer  may  make  a  good  faith  estimate  of  the  value  of  the  item. 

(3)  The  term  readily  available  in  the  market  means  that  an  item  generally  is  available  for  retail 
purchase  in  the  metropolitan  area  nearest  to  the  officjal’s  residence. 

Example  1 .  Items  such  as  a  pen  and  pencil  set,  letter  opener,  leather  case  or  engraved  pen  are  generally 
available  in  the  market  and  can  be  determined  by  contacting  stores  which  sell  like  items  and  ascertaining  the  retail 
price  of  each. 

Example  2.  The  value  of  a  dinner  at  a  restaurant  can  either  be  the  actual  cost  of  the  reported  dinners  or 
the  approximate  value,  based  on  the  posted  fare  of  the  restaurant.  The  filer  need  not  ask  to  see  the  check. 

Note:  The  market  value  of  a  ticket  entitling  the  holder  to  attend  an  event  which  includes  food,  refreshments, 
entertainment  or  other  benefits  is  the  face  value  of  the  ticket,  which  may  exceed  the  actual  cost  of  the  food  and 
other  benefits. 

(f)  Waiver  rule  in  the  case  of  certain  gifts-- 

(1)  In  general.  In  unusual  cases,  a  gift  as  defined  in  2634.105(h)  need  not  be  aggregated  under 
this  section  by  public  filers,  if  the  Director  of  the  Office  of  Government  Ethics  receives  a  written  request  for  and 
issues  a  waiver,  after  determining  that: 

(i)  Both  the  basis  of  the  relationship  between  the  grantor  and  the  grantee  artd  the 
motivation  behind  the  gift  are  entirely  personal;  and 

(ii)  No  countervailing  public  purpose  requires  public  disclosure  of  the  nature,  source,  and 

value  of  the  gift. 


(2)  Public  disclosure  of  waiver  request.  If  approved,  the  cover  letter  requesting  the  waiver  shall 
be  subject  to  the  public  disclosura  requirements  in  2634.603  of  this  part. 

(3)  Procedure.  A  public  filar  seeking  a  waiver  under  this  paragraph  shall  submit  a  request  tc  the 
Office  of  Government  Ethics,  through  his  agency.  The  request  shall  be  made  by  a  cover  latter  which  identifies  the 
filer  and  his  position  and  which  states  that  a  waiver  is  requested  under  this  section.  On  an  enclosure  to  the  cover 
letter,  the  filer  shall  set  forth: 

(•1  The  identity  and  occupation  of  the  donor; 

(ii)  A  statement  that  the  relationship  between  the  donor  and  the  filer  is  entirely  personal 

in  nature;  and 
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(iii)  A  Statement  that  neither  the  donor  nor  any  person  or  organization  who  employs  the 
donor  or  whom  the  donor  represents,  conducts  or  seeks  business  with,  engages  in  activities  regulated  by,  or  is 
directly  affected  by  action  taken  by,  the  agency  employing  the  filer.  If  the  preceding  statement  cannot  be  made 
without  qualification,  the  filer  shall  indicate  those  qualifications,  along  with  a  statement  demonstrating  that  he  plays 
no  role  in  any  official  action  which  might  directly  affect  the  donor  or  any  organization  for  which  the  donor  works  or 
serves  as  a  representative. 

Sec.  2634.30S  Liabilities. 

(a)  In  general.  Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential, 
shall  identify  and  include  a  brief  description  of  the  filer’s  liabilities  over  $10,000  owed  to  any  creditor  at  any  time 
during  the  reporting  period,  and  the  name  of  the  creditors  to  whom  such  liabilities  are  owed.  For  public  financial 
disclosure  reports,  the  report  shall  designate  the  category  of  value  of  the  liabilities  in  accordance  with  2634.301(d) 
of  this  subpart,  using  the  greatest  amount  owed  to  the  creditor  during  the  period. 

(b)  Excepttons.  The  following  are  not  required  to  be  reported  under  paragraph  (a)  of  this  section: 

(1)  Personal  liabilities  owed  to  a  spouse  or  to  the  parent,  brother,  sister,  or  child  of  the  filer, 
spouse,  or  dependent  child; 

(2)  Any  mortgage  secured  by  a  personal  residence  of  the  filer  or  his  spouse; 

(3)  Any  loan  secured  by  a  personal  motor  vehicia,  household  furniture,  or  appliances,  provided  that 
the  loan  does  not  exceed  the  purchase  price  of  the  item  which  secures  it;  and 

(4)  Any  revolving  charge  account  with  an  outstanding  liability  which  does  not  exceed  $10,000  at 
the  close  of  the  reporting  period. 

Example.  An  incumbent  official  has  the  following  debts  outstanding  at  the  end  of  the  calendar  year; 

1.  Mortgage  on  personal  residenca-*$80,000. 

2.  Mortgage  on  rental  property--$50,000. 

3.  VISA  Card-$1,000. 

4.  Master  Card-*$1 1,000. 

5.  Loan  balance  of  $15,000,  secured  by  family  automobile  purchased  for  $16,200. 

6.  Loan  balance  of  $10,500,  secured  by  antique  furniture  purchased  for  $8,000. 

7.  Loan  from  parent8-$20,000. 

The  loans  indicated  in  items  2,  4,  and  6  must  be  disclosed.  Loan  1  is  exempt  from  disclosure  under  paragiaph 
(b)(2)  of  this  section  because  it  is  secured  by  the  personal  residence.  Loan  3  need  not  be  discbsed  under 
paragraph  (b)(4)  of  this  section  because  it  is  considered  to  be  a  revolving  charge  account  with  an  outstanding 
liability  that  does  not  exceed  $10,000  at  the  end  of  the  reporting  period.  Loan  5  need  not  be  disclosed  under 
paragraph  (b)(3)  of  this  section  because  it  is  secured  by  a  personal  motor  vehicle  which  was  purchased  for  more 
than  the  value  of  the  loan.  Loan  7  need  not  be  disclosed  because  the  creditors  are  persons  sp^ified  in  paragraph 
(b)(1)  of  this  section. 

See.  2634.306  Agreements  and  arrangements. 

Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential,  shall  identify  the  parties 
to  and  the  date  of,  and  shall  briefly  describe  the  terms  of,  any  agreement  or  arrangement  of  the  filer  in  existence 
at  any  time  during  the  reporting  period  with  respect  to: 

(a)  Future  employment; 

(b)  A  leave  of  absence  from  employment  during  the  period  of  the  reporting  individuars  (Sovemment  senrice; 

(c)  Continuation  of  payments  by  a  former  employer  other  than  the  United  States  Government;  and 

(d)  Continuing  participation  in  an  empioyee  welfare  or  benefit  plan  maintained  by  a  former  employer. 

See.  2634.307  Outside  poahlona. 

(a)  In  general.  Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential, 
shall  identify  all  positions  held  at  any  time  by  the  filer  during  the  reporting  period,  as  an  officer,  director,  trustee, 
general  partner,  proprietor,  representative,  executor,  employee,  or  consultant  of  any  corporation,  company,  firm, 
partnership,  trust,  or  other  business  enterprise,  any  nonprofit  organization,  any  labor  organization,  or  any  Vocational 
or  other  institution  other  than  the  United  States. 

(b)  Exceptions.  The  following  need  not  be  reported  under  paragraph  (a)  of  this  section: 
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(1)  Positions  held  in  any  religious,  social,  fraternal,  or  political  entity;  and 

(2)  Positions  solely  of  an  honorary  nature,  such  as  those  with  an  emeritus  designation. 

Sec.  2634.308  Reporting  periods  and  contents  of  public  financial  disclosure  reports. 

(a)  Incumbents.  Each  public  financial  disclosure  report  filed  pursuant  to  2634.201  (a)  shall  include  on  the 
standard  form  prescribed  by  the  Office  of  Government  Ethics  consistent  with  subpart  F  of  this  part  and  in 
accordance  with  instructions  issued  by  that  Office,  a  full  and  complete  statement  of  the  information  required  to  be 
reported  according  to  the  provisions  of  subpart  C  of  this  part,  for  the  preceding  calendar  year  (or  for  any  portion 
of  that  year  not  already  covered  by  a  new  entrant  or  nominee  report  filed  under  paragraph  (b)  or  (c)  of  2634.201), 
and,  in  the  case  of  2634.306  and  2634.307,  for  the  additional  period  up  to  the  date  of  filing. 

(b)  New  entrants,  nominees,  and  candidates.  Each  public  financial  disclosure  report  filed  pursuant  to 
2634.201(b),  (c),  or  (d)  shall  include,  on  the  standard  form  prescribed  by  the  Office  of  Government  Ethics  consistent 
with  subpart  F  of  this  part  and  in  accordance  with  instructions  issued  by  that  Office,  a  full  and  complete  statement 
of  the  information  required  to  be  reported  according  to  the  provisions  of  subpart  C  of  this  part,  except  for  2634.303 
(relating  to  purchases,  sales,  and  exchanges  of  certain  property)  and  2634.304  (relating  to  gifts  and 
reimbursements).  The  following  special  rules  apply: 

(1)  Interests  in  property.  For  purposes  of  2634.301  of  this  subpart,  the  report  shall  include  all 
interests  in  property  specified  by  that  section  which  are  held  on  or  after  a  date  which  is  fewer  than  thirty-one  days 
before  the  date  on  which  the  report  is  filed. 

(2)  Income.  For  purposes  of  2634.302  of  this  subpart,  the  report  shall  include  all  income  items 
specified  by  that  section  which  are  received  or  accrued  during  the  period  beginning  on  January  1  of  the  preceding 
calendar  year  and  ending  on  the  date  on  which  the  report  is  filed,  except  as  otherwise  provided  by  2634.606 
relating  to  updated  disclosure  for  nominees. 

(3)  Liabilities.  For  purposes  of  2634.305  of  this  subpart,  the  report  shall  include  all  liabilities 
specified  by  that  section  which  are  owed  during  the  period  beginning  on  January  1  of  the  preceding  calendar  year 
and  ending  fewer  than  thirty-one  days  before  the  date  on  which  the  report  is  filed. 

(4)  Agreements  and  arrangements.  For  purposes  of  2634.306  of  this  subpart,  the  report  shall 
include  only  those  agreements  and  arrangements  which  still  exist  at  the  time  of  filing. 

(5)  Outside  positions.  For  purposes  of  2634.307  of  this  subpart,  the  report  shall  include  all  such 
positions  held  during  the  preceding  two  calendar  years  and  the  current  calendar  year  up  to  the  date  of  filing. 

(6)  Certain  sources  of  compensation.  Except  in  the  case  of  the  President,  the  Vice  President,  or 
a  candidate  referred  to  in  2634.201(d),  the  report  shall  also  identify  the  filer’s  sources  of  compensation  which 
exceed  $5,000  during  either  of  the  preceding  two  calendar  years  or  during  the  current  calendar  year  up  to  the  date 
of  filing,  and  shall  briefly  describe  the  nature  of  the  duties  performed  or  services  rendered  by  the  reporting  individual 
for  each  such  source  of  compensation.  Information  need  not  be  reported,  however,  which  is  considered  confidential 
as  a  result  of  a  privileged  relationship,  established  by  law,  between  the  reporting  individual  and  any  person.  The 
report  also  need  not  contain  any  information  with  respect  to  any  person  for  whom  services  were  provided  by  any 
firm  or  association  of  which  the  reporting  individual  was  a  member,  partner,  or  employee,  unless  such  individual 
was  directly  involved  in  the  provision  of  such  services. 

Example.  A  nominee  who  is  a  partner  or  employee  of  a  law  firm  and  who  has  worked  on  a  matter 
involving  a  client  from  which  the  firm  received  over  $5,000  in  fees  during  a  calendar  yoar  must  report  the  name 
of  the  client  only  if  the  value  of  the  services  rendered  by  the  nominee  exceeded  $5,000.  The  name  of  the  client 
would  not  normally  be  considered  confidential. 

(c)  Termination  reports.  Each  public  financial  disclosure  report  filed  under  2634.201(e)  shall  include,  on  the 
standard  form  prescribed  by  the  Office  of  Government  Ethics  consistent  with  subpart  F  of  this  part  and  in 
accordance  with  instructions  issued  by  that  Office,  a  full  and  complete  statement  of  the  information  required  to  be 
reported  according  to  the  provisions  of  subpart  C  of  this  part,  for  the  period  beginning  on  the  last  date  covered  by 
the  most  recent  public  financial  disclosure  report  filed  by  the  reporting  individual  under  this  part,  or  on  January  1 
of  the  preceding  calendar  year,  whichever  is  later,  and  ending  on  the  date  on  which  the  filer's  emptoyment 
terminates. 

Sec.  2634.309  Spouses  and  dependent  children. 

(a)  Special  disclosure  rules.  Each  report  required  by  the  provisions  of  either  subpart  B  or  subpart  I  of  this 
part  shall  also  include  the  following  information  with  respect  to  the  spouse  or  dependent  children  of  the  reporting 
individual; 


(1)  Income.  For  purposes  of  2634.302  of  this  subpart: 
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(i)  With  respect  to  a  spouse,  the  source  but  not  the  amount  of  items  of  earned  income 
(other  than  honoraria)  which  exceed  $1 ,000  from  any  one  source;  and  if  items  of  earned  income  are  derived  from 
a  spouse’s  self-employment  in  a  business  or  profession,  the  nature  of  the  business  or  profession  but  not  the 
amount  of  the  earned  income; 

(ii)  With  respect  to  a  spouse,  the  source,  and  for  a  public  financial  di.sclosure  report  the 
actual  amount  or  value,  of  any  honoraria  received  by  or  accrued  to  the  spouse  (or  payments  made  or  to  be  made 
to  charity  on  the  spouse’s  behalf  in  lieu  of  honoraria)  which  exceed  $200  from  any  one  source,  and  the  date  on 
which  the  senrices  were  provided;  and 

(iii)  With  respect  to  a  spouse  or  dependent  child,  the  type  and  source,  and  for  a  public 
financial  disclosure  report  the  amount  or  value  (category  or  actual  amount,  in  accordance  with  2634.302  of  this 
subpart),  of  all  other  income  exceeding  $200  from  any  one  source,  such  as  investment  income  f'om  interests  in 
property  (if  the  property  itself  is  reportable  according  to  2634.301  of  this  subpart). 

Example  1.  The  spouse  of  a  filer  is  employed  as  a  teller  at  Bank  X  and  earns  $23,000  per  year.  The 
report  must  disclose  that  the  spouse  is  employed  by  Bank  X.  The  amount  of  the  spouse’s  earnings  need  not  be 
disclosed,  either  on  a  public  or  confidential  financial  disclosure  report. 

Example  2.  The  spouse  of  a  reporting  individual  is  self-employed  as  a  pediatrician.  The  report  must 
disclose  that  he  is  a  physician,  but  need  not  disclose  the  amount  of  income,  either  on  a  public  or  confidential 
financial  disclosure  report. 

(2)  Gifts  and  reimbursements.  For  purposes  of  2634.304  of  this  subpart,  gifts  and  reimbursements 
received  by  a  spouse  or  dependent  child  which  are  not  received  totally  independent  of  their  relationship  to  the  filer. 

(3)  Interests  in  property,  transactions,  and  liabilities.  For  purposes  of  2634.301,  2634.303 
(applicable  only  to  public  filers),  and  2634.305  of  this  subpart,  all  information  concerning  property  interests, 
transactions,  or  liabilities  referred  to  by  those  sections  of  a  spouse  or  dependent  chiid,  unless  the  following  three 
conditions  are  satisfied; 


(i)  The  filer  certifies  that  the  item  represents  the  spouse’s  or  dependent  child's  sole 
financial  interest  or  responsibility,  and  that  the  filer  has  no  specific  knowledge  regarding  that  item; 

(ii)  The  item  is  not  in  any  way,  past  or  present,  derived  from  the  income,  assets  or 

activities  of  the  filer;  and 


(Hi)  The  filer  neither  derives,  nor  expects  to  derive,  any  financial  or  economic  benefit  from 

the  item. 

Note;  One  who  prepares  a  joint  tax  return  with  his  spouse  will  normally  derive  a  financial  or  economic  benefit  from 
assets  held  by  the  spouse,  and  will  also  be  charged  with  knowledge  of  such  items;  therefore  he  could  not  avail 
himself  of  this  exception.  Likewise,  a  trust  for  the  education  of  one’s  minor  child  normally  will  convey  a  financial 
benefit  to  the  parent.  If  so,  the  assets  of  the  trust  would  be  reportable  on  a  financial  disclosure  statement. 

(b)  Exception.  For  reports  filed  as  a  new  entrant,  nominee,  or  candidate  under  2634.201(b),  (c),  or  (d),  or 
as  a  new  entrant  under  2634.908(b),  no  information  regarding  gifts  and  reimbursements  or  transactions  is  required 
for  a  spouse  or  dependent  child. 

(c)  Divorce  and  separation.  A  reporting  individual  need  not  report  any  information  about; 

(1)  A  spouse  living  separate  and  apart  from  the  reporting  individual  with  the  intention  of 
terminating  the  marriage  or  providing  for  permanent  separation; 

(2)  A  former  spouse  or  a  spouse  from  whom  the  reporting  individual  is  permanently  separated; 
or 


(3)  Any  income  or  obligations  of  the  reporting  individual  arising  from  dissolution  of  the  reporting 
individual’s  marriage  or  permanent  separation  from  a  spouse. 

Sec.  2634.310  Truete,  octates,  and  Investment  funds. 

(a)  In  general. 

(1)  Except  as  otherwise  provided  in  this  section,  each  financial  disclosure  report  shall  include  the 
information  required  by  this  subpart  or  subpart  I  of  this  part  about  the  holdings  of  and  income  from  the  holdings 
of  any  trust,  estate,  investment  fund  or  other  financial  arrangement  from  which  income  is  received  by,  or  with 
rasped  to  which  a  beneficial  interest  in  principal  or  income  is  held  by,  the  filer,  his  spouse,  or  dependent  child. 
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(2)  No  information,  however,  is  required  about  a  nonvested  beneficial  interest  in  the  principal  or 
income  of  an  estate  or  trust.  A  vested  interest  is  a  present  right  or  title  to  property,  which  carries  with  it  an  existing 
right  of  alienation,  even  though  the  right  to  possession  or  enjoyment  may  be  postponed  to  some  uncertain  time  in 
the  future.  This  includes  a  future  interest  when  one  has  a  rigiit,  defeasible  or  indefeasible,  to  the  immediate 
possession  or  enjoyment  of  the  property,  upon  the  ceasing  of  another's  interest. 

Accordingly,  it  is  not  the  uncertainty  of  the  time  of  enjoyment  in  the  future,  but  the  uncertainty  of  the  right  of 
enjoyment  (title  and  alienation),  which  differentiates  a  ''vested*  and  a  ’nonvested*  interest. 

(b)  Qualified  trusts  and  excepted  trusts. 

(1)  A  filer  should  not  report  informatbn  about  the  holdings  of  or  income  from  holdings  of,  any 
qualified  blind  trust  (as  defined  in  2634.403)  or  any  qualified  diversified  trust  (as  defined  in  2634.404).  For  a 
qualified  blind  trust,  a  public  financial  disclosure  report  shall  disclose  the  category  of  the  aggregate  amount  of  the 
trust's  income  attributable  to  the  beneficial  Interest  of  the  filer,  his  spouse,  or  dependent  child  in  the  trust.  For  a 
qualified  diversified  trust,  a  public  financial  disclosure  report  shall  disclose  the  category  of  the  aggregate  amount 
of  income  with  respect  to  such  a  trust  which  is  actually  received  by  the  filer,  his  spouse,  or  dependent  child,  or 
applied  for  the  benefit  of  any  of  them. 

(2)  In  the  case  of  an  excepted  trust,  a  filer  should  indicate  the  general  nature  of  its  holdings,  to 
the  extent  known,  but  will  not  othenvise  need  to  report  information  about  the  trust's  holdings  or  income  from 
holdings.  The  categoiy  of  the  aggregate  amount  of  Income  from  an  excepted  trust  which  is  received  by  or  accrued 
to  the  benefit  of  the  filer,  his  spouse,  or  dependent  child  shall  be  reported  on  public  financial  disclosure  reports.  Fcr 
purposes  of  this  part,  the  term  ’excepted  trust”  means  a  trust: 

(i)  Which  was  not  created  directly  by  the  filer,  spouse,  or  dependent  child;  and 

(ii)  The  holdings  or  sources  of  income  of  which  the  filer,  spouse,  or  dependent  child  have 
no  specific  knowledge  through  a  report,  disclosure,  or  constructive  receipt,  whether  intended  or  inadvertent. 

(c)  Excepted  investment  funds. 

(1)  No  information  is  required  under  paragraph  (a)  of  this  section  about  the  underlying  holdings 
of  or  income  from  underlying  holdings  of  an  excepted  investment  fund  as  defined  in  paragraph  (c)(2)  of  this  section, 
except  that  the  fund  itself  shall  be  identified  as  an  interest  in  property  and/or  a  source  of  income.  Public  financial 
disclosure  reports  must  also  disclose  the  category  of  value  of  the  fund  interest  held;  aggregate  amount  of  income 
from  the  fund  which  is  received  by  or  accrued  to  the  benefit  of  the  filer,  his  spouse,  or  dependent  child;  and  value 
of  any  transactions  involving  shares  or  units  of  the  fund. 

(2)  For  purposes  of  financial  disclosure  reports  filed  under  the  provisions  of  this  part,  an  ’excepted 
investment  fund*  means  a  widely  held  investment  fund  (whether  a  mutual  fund,  regulated  investment  company, 
common  trust  fund  maintained  by  a  bank  or  similar  financial  institution,  pension  or  deferred  compensation  plan,  or 
any  other  investment  fund),  if; 

(i)  (A)  The  fund  is  publicly  traded  or  available;  or 

(B)  The  assets  of  the  fund  are  widely  diversified;  and 

(ii)  The  filer  neither  exercises  control  over  nor  has  the  ability  to  exercise  control  over  the 
financial  interests  held  by  the  fund. 

(3)  A  fund  is  widely  diversified  if  it  holds  no  more  than  5%  of  the  value  of  its  portfolio  in  the 
securities  of  any  one  issuer  (other  than  the  United  States  Government)  and  no  more  than  20%  in  any  particular 
economic  or  geographic  sector. 

Sec.  2634.311  Special  rules. 

(a)  Political  campaign  funds.  Political  campaign  funds,  including  campaign  receipts  and  expenditures,  need 
not  be  included  in  any  report  filed  under  this  part.  However,  if  the  individual  has  authority  to  exercise  control  over 
the  fund’s  assets  for  personal  use  rather  than  campaign  or  political  purposes,  that  portion  of  the  fund  over  which 
such  authority  exists  must  be  reported. 

(b)  Certificates  of  Divestiture.  Each  public  financial  disclosure  report  required  by  the  provisions  of  this  part 
shall  identify  those  sales  which  have  occurred  pursuant  to  a  Certificate  of  Divestiture  during  the  period  covered  by 
such  report.  See  subpart  J  of  this  part  for  the  rules  relating  to  the  issuance  of  such  Certificates. 

(c)  Reporting  standards. 

(1)  In  lieu  of  entering  data  on  a  schedule  of  the  report  form  designated  by  the  Offioe  of 
Government  Ethics,  a  filer  may  attach  to  the  reporting  form  a  copy  of  a  brokerage  report,  bank  statoment,  or  other 
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matarial,  which,  in  a  clear  and  concise  fashion,  readily  discloses  all  information  which  the  filer  would  otherwise  have 
been  required  to  enter  on  the  schedule. 

(2)  In  lieu  of  reporting  the  category  of  amount  or  value  of  any  item  listed  in  any  public  financial 
disclosure  report  fii^  pursuant  to  this  part,  a  filer  may  report  the  actual  dollar  amount  of  such  item. 

SUBPART  D:  QUALIHED  TRUSTS 
See.  2S34.401  General  considerations. 

(a)  In  general. 

(1)  Prior  to  enactment  of  the  Act's  qualified  trust  provisions,  there  was  no  accepted  definition  of 
a  properly  formulated  blind  trust.  However,  there  was  general  agreement  that  the  use  of  blind  trusts  frequently  could 
ameliorate  potential  conflict  of  interest  situations.  An  underlying  concept  is  that  if  a  Government  official  does  not 
know  the  identity  of  his  or  her  financial  interests,  his  or  her  official  actions  should  not  be  subject  to  collateral  attack 
by  questions  of  conflict  of  interest  or  the  appearance  of  such  a  conflict.  In  other  words  if  the  Government  official 
does  not  know  what  ha  or  she  owns,  it  is  impossible  for  him  or  her  intentionally  to  take  actions  to  benefit 
specifically  his  or  her  own  personal  interests.Therefore,  the  general  public  policy  goal  to  be  achieved  through  the 
usa  of  blind  trusts  is  an  actual  'lilindness*  or  lack  of  knowledge  by  the  Government  official  with  respect  to  the 
holdings  held  in  trust.  In  unusual  cases,  this  goal  may  be  deemed  to  have  been  achieved  with  respect  to  an  official 
appointed  to  a  position  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate,  where  there  is  a 
general  dispersion  of  securities  held  in  trust  among  individual  entities  and  economic  sectors  under  circumstances 
in  which  it  is  unlikely  that  official  actions  taken  by  him  or  her  will  affect  individual  holdings  to  such  a  degree  that 
the  overall  value  of  the  entire  portfolio  will  be  materially  enhanced.  The  resuH  of  wide  diversification  under  the 
conditions  prescribed  is  considered  tantamount  to  actual  blindness. 

(2)  Trusts  certified  under  the  provisions  of  this  Subpart  D  are  not  subject  to  the  general  rules  of 
Subpart  C  of  this  part,  which  normally  require  the  public  financial  disclosure  report  of  a  reporting  individual  to 
indicate  the  contents  of  a  trust's  portfolio.  Further,  as  described  in  paragraph  (b)(3)  of  this  section,  in  the  case  of 
trusts  which  are  certified,  the  normal  application  of  18  U.S.C.  208  and  other  Federal  conflict  of  interest  laws  is 
amelioratad  by  the  Act  in  accordance  with  the  concepts  discussed  in  paragraph  (a)(1)  of  this  section. 

(b)  Nature  of  qualified  trusts.  The  public  policy  concerns  and  objectives  indicated  in  paragraph  (a)  of  this 
section  are  fulfilled  by  the  major  requirements  of  this  subpart  as  described  in  this  paragraph  (b).  The  Office  of 
Government  Ethics  will  apply  the  standards  of  this  subpart  to  specific  cases. 

(1 )  A  truly  independent  trustee.  Under  2634.406,  the  individual  or  institution  in  charge  of  a  qualified 
trust,  and  therefore  of  investing  the  assets  of  the  trust,  must  be  independent  of  the  Government  official  in  reality 
and  appearance.  The  trustee  must  not  be  subject  to  control  or  influence  in  the  administration  of  the  trust  by  any 
interested  party:  the  official,  his  or  her  spouse,  or  dependent  children.  Permissible  trustees  are  limited  to  members 
of  professional  groups  with  standards  of  conduct  governing  their  actions  as  fiduciaries  (financial  institutions, 
attorneys,  accountants,  investmerit  advisers  and  brokers).  The  trustee  cannot  be  a  relative,  employee,  or  business 
partner  of  the  official,  spouse,  or  dependent  children. 

(2)  A  trust  document  meeting  certain  minimum  standards.  Under  2634.404,  regarding  qualified 
diversified  trusts,  the  trust  document  must,  except  for  limited  exceptions,  expressly  prohibit  communications  between 
the  trustee  and  the  Government  official,  and  other  interested  parties,  regarding  the  trust's  holdings  and  activities. 
The  trustee  must  be  empowered  to  make  investment  decisions  independent  of  any  consultation  with  or  control  by 
the  interested  parties.  Generally,  communications  about  the  trust  between  the  interested  parties  and  the  trustee 
must  be  in  writing.  Copies  of  all  written  communications  must  be  filed  with  the  Office  of  Government  Ethics.  The 
trust  document  must  also  provide  that  the  interested  parties  will  not  attempt  to  obtain  information  about  the  trust 
holdings  and  activities  except  as  specifically  provided  therein. 

(3)  Relationship  to  conflict  of  interest  laws- 

(i)  Qualified  blind  trusts.  In  the  case  of  a  qualified  blind  trust  (2634.403),  an  asset  placed 
in  trust  by  an  interested  party  is  considered  a  financial  interest  of  the  Government  official  for  the  purposes  of  18 
U.S.C.  208  and  any  other  conflict  of  interest  statutes  or  regulations  of  the  Federal  Government  until  the  party  is 
notified  by  the  trustee  that  the  asset  has  been  disposed  of,  or  has  a  value  of  less  than  $1,000.  Thus,  the  trust  is 
considered  blind  only  as  to  assets  subsequently  purchased  by  the  trustee.  The  interested  parties  will  have  no 
knowledge  of  the  trustee's  acquisitions,  and  thus  the  Government  official  and  the  other  interested  parties  wilt  be 
truly  blind  with  respect  to  these  holdings. 

(ii)  Qualified  diversified  trusts.  In  the  case  of  a  qualified  diversified  trust  (2634.404),  the 
trust's  holdings  are  not  deemed  financial  interests  of  the  Government  official  for  purposes  of  18  U.S.C.  208  or  any 
other  Federal  conflict  of  interest  law.  This  type  of  trust  may  only  be  utilized  by  an  official  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  h  must  be  established  to  the  satisfaction  of  the 
Director,  Office  of  Government  Ethics,  under  2634.404(b),  that  the  assets  of  a  diversified  trust  proposed  for 
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qualification  consist  of  a  well-diversified  portfolio  of  readily  marketable  securities.  None  of  the  assets  initially  placed 
in  the  trust  may  consist  of  securities  of  issuers  having  substantial  activities  related  to  the  reporting  individual's 
primary  area  of  responsibility. 

(4)  Relationship  to  Subpart  C  reporting  requirements.  Qualified  trusts  are  not  subject  to  the 
normally  ^plicable  reporting  requirements  of  Subpart  C  of  this  part.  The  less  Inclusive  rules  of  2634.402(b)  are 
applied  with  respect  to  qualified  trusts  pursuant  to  the  Act. 

(5)  Prior  approval  of  trust  document  and  assets  placed  in  the  trust.  Before  a  trust  can  be  certified, 
every  proposed  trust  document  (see  2634.405)  and  proposed  trustee  fsee  2634.406)  must  be  approved  by  the 
Office  of  Government  Ethics.  This  is  essential  so  that  the  Office  can  ensure  in  advance  that  the  proposed  trust 
arrangement  satisfies  the  letter  and  spirit  of  the  established  standards.  Model  qualified  trust  instruments  are 
available  from  the  Office  to  attorneys  for  their  use  in  drafting  trust  agreements  to  be  proposed  for  qualification. 

(6)  Effective  sanctions  and  enforcement.  Under  the  provisions  of  Subpart  G  of  this  part,  civil  and 
criminal  sanctions  are  provided  for  any  Government  official  or  trustee  who  violates  his  or  her  obligation  under  a 
qualified  trust.  In  addition,  the  Office  of  Government  Ethics  has  authority  under  the  Act  to  impose  appropriate 
administrative  or  other  sanctions. 

(c)  Certification  of  pre-existing  trusts.  Normally,  trusts  certified  by  the  Director,  Office  of  Government  Ethics, 
under  2634.405  are  newly  created  trust  arrangements  formulated  by  representatives  of  the  interested  parties  in 
consultation  with  the  staff  of  the  Office  to  meet  the  established  standards.  However,  in  a  case  where  the  Director 
determines  that  such  action  is  appropriate  to  assure  compliance  with  applicable  laws  and  regulations,  an  existing 
trust  maybe  proposed  for  certification  as  a  qualified  blind  trust  or  qualified  diversified  trust  under  the  provisions  of 
2634.403  or  2634.404.  In  addition  to  the  normally  applicable  rules  of  this  Subpart  D,  there  are  other  considerations 
that  pertain  in  the  case  of  pre-existing  trusts.  Interested  parties  and  their  representatives  are  invited  to  contact  the 
Office  of  Government  Ethics  for  further  information. 


Sec.  2634.402  Special  rules  In  the  case  of  certain  trusts. 

(a)  In  general.  Notwithstanding  the  provisions  of  Subpart  C  of  this  part,  a  reporting  individual  need  not, 
except  as  otherwise  provided  in  this  subpart,  report  the  holdings  of  or  the  source  of  income  from  any  of  the 
holdings  of: 

(1)  Any  qualified  blind  trust,  as  defined  in  2634.403, 

(2)  Any  quaiified  diversified  trust,  as  defined  in  2634.404,  or 

(3)  Any  "excepted  trust,"  one: 

(i)  Which  was  not  created  directly  by  the  individual,  his  or  her  spouse,  or  any  dependent 


child,  and 


(ii)  The  holdings  or  sources  of  income  of  which  the  individual,  his  or  her  spouse,  and  any 
dependent  child  have  no  knowledge. 


(b)  Subpart  C  reporting  requirements-- 

(1)  Income.  In  the  case  of  a  trust  referred  to  in  paragraph  (a)  of  this  section  except  for  a  qualified 
diversified  trust,  a  reporting  individual  shall  report  the  category  of  the  aggregate  amount  of  the  trust's  income 
attributable  to  the  beneficial  interest  in  the  trust  of  the  individual,  his  or  her  spouse,  or  any  dependent  child  under 
the  rules  of  Subpart  C  of  this  part.  In  the  case  of  a  qualified  diversified  trust,  only  amounts  actually  received  in 
respect  of  such  a  trust  by  the  individual,  his  or  her  spouse,  or  any  dependent  child,  or  applied  for  the  benefit  of 
any  such  interested  party,  shall  be  deemed  income  derived  from  the  trust  for  purposes  of  this  part. 

(2)  Holdings  and  sources  of  income.  In  the  case  of  a  trust  referred  to  in: 

(i)  Paragraph  (a)(1)  or  (a)(2)  of  this  section,  no  report  under  Subpart  C  of  this  part  on 
holdings  and  sources  of  income  is  required,  or 

(ii)  Paragraph  (a)(3)  of  this  section,  holdings  and  sources  of  income  shall  be  reported 
under  the  rules  of  Subpart  C  of  this  part  only  to  the  extent  that  the  reporting  individual  has  reasonably  specific 
knowledge  of  the  holdings  and  sources  of  income. 

Example  1.  A  reporting  individual,  R,  is  the  beneficiary  of  a  family  trust  created  by  his  grandfather.  R  •• 
(i)  has  never  seen  the  trust  instrument,  (ii)  receives  a  monthly  payment  of  $500  from  the  trustee,  and  (Hi)  has  been 
told  by  his  grandfather  that  the  trust  assets  include  large  holdings  of  Canadian  mining  stock.  R  does  not  have  any 
further  specific  knowledge  about  the  trust  and  its  holdings,  and  the  grandfather  and  trustee  have  declined  to  provide 
further  information.  This  trust  would  be  considered  by  the  Office  of  Government  Ethics  to  be  an  excepted  trust 
described  in  paragraph  (a)(3)  of  this  section.  R  is  obligated  to  report  $6,000  as  income  from  the  trust  in  his  annual 
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financial  disclosure  report  filed  under  Subpart  C,  and  under  2634.301(d)  he  would  report  that  he  is  a  beneficiary 
of  an  excepted  trust  which  he  believes  to  have  Canadian  mining  stock  among  its  holdings. 

Example  2.  During  1979,  the  trustee  of  repotting  individual  M's  qualified  diversified  trust  makes  payments 
as  follows:  (i)  A  monthly  distribution  of  $1 ,000  to  M  as  specified  in  the  trust  instrument,  (ii)  $4,000  to  M's  wife  for 
medical  expenses  pursuant  to  the  trustee’s  discretion  under  the  terms  of  the  trust  instrument,  and  (iii)  $2,500  to  M's 
son  for  educational  expenses  pursuant  to  the  trust  instrument.  For  1979,  $18,500  is  deemed  to  be  the  income 
derived  from  the  trust  and  should  be  reported  under  Subpart  C  of  this  part;  notwithstanding,  that  the  actual  income 
attributable  to  the  interests  of  M,  his  spouse,  and  dependent  children  in  the  qualified  diversified  trust  might  be  a 
greater  amount.  The  actual  amount  must  be  kept  confidential  by  the  trustee  and,  under  2634.404,  not  revealed  to 
the  interested  parties. 

Example  3.  Note  that  $18,500  would  be  the  income  deemed  to  have  been  derived  from  the  qualified 
diversified  trust  in  Example  2,  even  if  the  actual  income  attributable  to  the  interests  of  the  interested  parties  was 
less  than  $18,500  or  even  if  the  trust  had  a  net  loss  for  the  year. 

Sec.  2634.403  Qualified  blind  trusts. 

(a)  Definition.  For  purposes  of  2634.402,  the  term  "qualified  blind  trust"  means  a  trust  certified  by  the 
Director,  Office  of  Government  Ethics,  under  2634.405  which  includes  the  provisions  described  in  paragraph  (b)  of 
this  section  and  has  an  independent  trustee  (as  defined  in  2634.406).  See  section  202(f)(3)  of  the  Act. 

(b)  Required  provisions.  The  trust  instrument  which  establishes  a  trust  to  which  this  section  applies  must 
provide  that  - 


(1)  The  trustee  in  the  exercise  of  his  or  her  authority  and  discretion  to  manage  and  control  the 
assets  of  the  trust  shall  not  consult  or  notify  any  interested  party; 

(2)  The  trust  shall  not  contain  any  asset  the  holding  of  which  by  an  interested  party  is  prohibited 
by  any  law  or  regulation; 

(3)  The  trustee  shall  notify  promptly  the  reporting  individual  and  the  Director,  Office  of  Government 
Ethics,  when  any  particular  asset  transferred  to  the  trust  by  any  interested  party  has  been  completely  disposed  of 
or  when  the  value  of  that  asset  becomes  less  than  $1 ,000; 

(4)  The  trust  tax  return  shall  be  prepared  by  the  trustee  or  his  or  her  designee,  and  the  return 
and  any  information  relating  thereto,  other  than  the  trust  income  summarized  in  appropriate  categories  necessary 
to  complete  an  interested  party's  tax  return,  shall  not  be  disclosed  publicly  or  to  any  interested  party; 

(5)  An  interested  party  shall  not  receive  any  report  on  the  holdings  and  sources  of  income  of  the 
trust,  except  that  the  trustee  shall- 

(i)  Make  quarterly  reports  of  the  aggregate  market  value  of  the  assets  representing  the 
interested  party's  interest  in  the  trust, 

(ii)  Report  the  net  income  or  loss  of  the  trust  and  make  any  other  reports  necessary  to 
enable  the  interested  party  to  complete  an  individual  tax  return  required  by  law,  and 

(iii)  Provide  the  information  described  in  2634.402(b)  (relating  to  reporting  of  income); 

(6)  Except  for  communications  which  consist  solely  of  requests  for  distributions  from  the  trust, 
which  shall  not  specify  whether  any  such  distribution  shall  be  made  in  cash  or  in  kind,  there  shall  be  no  direct  or 
indirect  communication  between  the  trustee  ana  an  interested  party  about  the  trust  unless  the  communication  is  in 
writing  and  unless  it  relates  only; 

(i)  To  the  general  financial  interest  and  needs  of  the  interested  party  including,  but  not 
limited  to,  an  interest  in  maximizing  income  or  long-term  capital  gain, 

(ii)  To  the  notification  of  the  trustee  of  a  law  or  regulation  subsequently  applicable  to  the 
reporting  individual  which  prohibits  the  interested  party  from  holding  an  asset,  which  notification  directs  that  the 
asset  not  be  held  by  the  trust,  or 

(iii)  To  directions  to  the  trustee  to  sell  all  of  an  asset  initially  placed  in  the  trust  by  an 
interested  party  which  in  the  determination  cf  the  reporting  individual  creates  a  conflict  of  interest  or  the  appearance 
thereof  due  to  the  subsequent  assumption  of  duties  by  the  reporting  individual  but  nothing  in  the  trust  instrument 
shall  require  any  such  direction; 

(7)  The  interested  parties  shall  not  take  any  action  to  obtain,  and  shall  take  appropriate  action  to 
avoid  receiving,  information  about  the  holdings  of,  and  the  sources  of  income  of,  the  trust,  including  obtaining  a 
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copy  of  any  trust  tax  return  filed  by  the  trustee  or  any  information  relating  thereto,  except  for  the  reports  and 
information  specified  in  paragraph  (b)(5)  of  this  section;  and 

(8)  The  trustee  and  any  other  person  designated  in  the  trust  instrument  as  an  investment  adviser 
shall  fulfil  the  filing  requirements  of  2634.407(b)  and(c). 

Example  (A)  Professionals  employed  by  the  trustee  to  prepare  the  trust  tax  return  should  be  cautioned 
against  sending  informational  copies  to  any  interested  party,  and  (B)  An  interested  party  who  inadvertently  receives 
in  the  mail  a  broker's  confirmation  of  a  transaction  for  the  trust  should  send  the  confirmation  to  the  trustee  with  an 
accompanying  letter  instructing  the  trustee  to  take  steps  to  assure  that  the  party  will  not  receive  such  confirmations 
in  the  future  (a  copy  of  such  a  letter  must  be  sent  to  the  Office  of  Government  Ethics  pursuant  to  2634.407(e)). 
Paragraph  (b)(7)  of  this  section  prohibits  any  activity  by  interested  parties  to  obtain,  directly  or  indirectly,  any 
information  which  under  the  rules  of  this  section  is  precluded  from  interested  parties.  The  paragraph  also  specifically 
prohibits  the  passive  receipt  of  precluded  informatbn  by  interested  parties.  Accordingly,  interested  parties  and 
trustees,  their  staffs,  and  professionals  who  may  be  employed  by  them  are  required  to  exercise  a  high  degree  of 
diligence  to  safeguard  against  inadvertent  disclosure  of  precluded  information  to  the  interested  parties. 

Sec.  2634.404  Qualified  diversified  trusts. 

(a)  Definition.  For  purposes  of  2634.402,  the  term  "qualified  diversified  trust*  means  a  trust  certified  by  the 
Director,  Office  of  Government  Ethics,  under  2634.405  which  has  a  portfolio  as  specified  in  paragraph  (b)  of  this 
section,  includes  the  provisions  described  in  paragraph  (c)  of  this  section,  and  has  an  independent  trustee  (as 
defined  in  2634.406).  This  certification  may  be  granted  only  in  the  case  of  individuals  described  in  paragraph  (e) 
of  this  section.  See  section  202(f)(4)(B)  of  the  Act. 

(b)  Required  portfolio- 

(1)  In  general.  It  must  be  established  to  the  satisfaction  of  the  Director,  Office  of  Government 
Ethics,  that  tho  assets  of  the  trust  proposed  for  qualification  consist  of  a  well-diversified  portfolio  of  readily 
marketable  securities.  Accordingly,  the  reporting  individual,  or  a  representative  of  the  individual,  shall  provide  the 
Director  with  a  detailed  listing  of  the  securities  proposed  for  inclusion  in  the  portfolio,  specifying  their  market  values 
and  demonstrating  that  the  requirements  of  this  paragraph  (b)  have  been  met.  None  of  the  assets  initially  placed 
in  the  trust  may  consist  of  securities  of  issuers  havir^  substantial  activities  related  to  the  reporting  individual's 
primary  area  of  responsibiiity.  No  limitations  are  established  under  this  paragraph  with  respect  to  - 

(i)  Cash,  or 

(ii)  Debt  instruments  issued  by  the  United  States  or  its  non-corporate  instrumentalities. 

(2)  Well-diversified- 

(i)  Portfolios  which  exceed  $  250,000.  In  the  case  of  a  trust  which  has  assets  with  a  total 
market  value  which  exceeds  $250,000,  the  portfolio  will  be  deemed  well-diversified,  for  purposes  of  this  section, 
unless  the  trust  holds  - 


(A)  Securities  of  any  issuer  which  have  a  market  value  which  exceeds  twenty 
percent  of  the  total  market  value  of  the  portfolio,  or 

(B)  Securities  substantially  related  to  any  indust^  or  economic  sector  which  have 
a  market  value  which  exceeds  thirty  percent  of  the  total  market  value  of  the  portfolio.  Notwithstanding  the 
preceding  sentence,  the  Office  of  Government  Ethics  may  authorize  limited  deviations  from  the  standards  of  this 
paragraph  (b)(2)(i)  with  respect  to  the  holdings  Initially  transferred  to  the  trust  in  cases  where,  under  all  the  facts 
and  circumstances,  the  Office  determines  that  overall  portfolio  balance  has  been  achieved. 

Example.  In  unusual  circumstances  involving  a  divorce  settlement,  the  proposed  initial  portfolio  of  a  trust 
with  a  total  market  value  of  $350,000  is  determined  by  the  Office  of  Government  Ethics  to  have  overall  balance  and 
is  deemed  well-diversified  even  though  securities  of  three  utilities  represent  32  percent  of  the  portfolio's  total  market 
value  and  the  securities  of  one  bank 

represent  23  percent.  However,  the  trustee  may  not  purchase  ebditional  utility  or  bank  securities  while  the 
percentages  of  portfolio  market  value  they  represent  continue  to  exceed  the  standards  of  paragraph  (b)(2)(i)  of  this 
section. 


(ii)  Portfolios  which  do  not  exceed  $250,000.  The  Office  of  Government  Ethics  recognizes 
that  it  is  impractical  in  the  case  of  smaller  trusts  to  expect  the  same  quantitative  diversification  with  respect  to  initial 
holdings  that  is  required  in  the  case  of  larger  trusts.  Consequently,  in  the  case  of  a  trust  which  has  assets  with  a 
total  market  value  which  does  not  exceed  $250,000,  the  Office  may  authorize  a  lesser  degree  of  diversification  than 
the  standards  of  paragraph  (b)(2)(i)  of  this  section  with  respect  to  the  holdings  initially  transferred  to  the  trust  In 
cases  where,  under  all  the  facts  and  circumstances,  the  Office  determines  that  overall  portfolio  balance  has  been 
achieved. 
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Example.  A  proposed  initial  portfolio  with  a  total  market  value  of  $100,000  contains  four  listed  securities, 
each  representing  a  different  industry  or  economic  sector.  Two  of  the  securities  each  have  a  market  value  of 
$24,000,  and  the  other  two  securities  each  have  a  market  value  of  $26,000.  The  portfolio  will  be  deemed  to  be 
well-diversified. 


(iii)  Consultation.  Interested  parties  and  their  representatives  are  invited  to  consult  with 
the  Office  of  Government  Ethics  on  the  question  of  whether  overall  portfolio  balance  has  been  achieved  in  particular 
cases. 


if: 


(3)  Readily  marketable.  A  security  wiil  be  deemed  readily  marketable,  for  purposes  of  this  section. 


(i)  Daily  price  quotations  for  the  security  appear  regularly  in  newspapers  of  general 
circulation,  such  as  the  Wall  Street  Journal,  New  York  Times,  and  Washington  Post,  and 

(ii)  The  trust  holds  the  security  in  a  quantity  which  does  not  unduly  impair  liquidity. 

(c)  Required  provisions.  The  trust  instrument  which  establishes  a  trust  to  which  this  section  applies  must 
provide  that: 


(1)  The  trustee  in  the  exercise  of  his  or  her  authority  and  discretion  to  manage  and  control  the 
assets  of  the  trust  shall  not  consult  or  notify  any  interested  party; 

(2)  The  trustee  shall  not  acquire  any  securities  in  excess  of  the  diversification  standards  of 
paragraph  (b)(2)(i)  of  this  section; 

(3)  The  trustee  shall  not  disclose  publicly  or  to  any  interested  patty  information  as  to  the 
acquisition,  retention,  or  disposition  of  any  particular  securities; 

(4)  The  trust  tax  return  shall  be  prepared  by  the  trustee  or  his  delegate,  and  such  return  and  any 
Information  relating  thereto  shall  not  be  disclosed  to  the  puUic  or  to  any  interested  party; 

(5)  An  interested  party  shall  not  receive  any  report  on  the  holdings  and  sources  of  income  of  the 
trust;  except  that  the  trustee  shall; 

(i)  Make  quarterly  reports  of  the  aggregate  market  value  of  the  assets  representing  such 
interested  party's  interest  in  the  trust,  and 

(ii)  Provide  the  information  described  in  2634.402(b)  (relating  to  reporting  of  income); 

(6)  Except  for  communications  which  consist  solely  of  requests  for  distributions  from  the  trust, 
which  shall  not  specify  whether  any  such  distribution  shall  be  made  in  cash  or  in  kind,  there  shall  be  no  direct  or 
Indirect  communication  between  the  trustee  and  an  interested  party  about  the  trust  unless  the  communication  is  in 
writing  and  unless  it  relates  only- 

(i)  To  the  general  financial  interest  and  needs  of  the  interested  party  (including,  but  not 
limited  to,  an  interest  in  maximizing  income  or  long-term  capital  gain),  or 

(ii)  To  information,  documents,  and  funds  provided  by,  or  needed  from,  the  interested 
party  to  effectuate  the  provisions  of  paragraph  (d)  of  this  section; 

(7)  The  interested  parties  shall  not  take  any  action  to  obtain,  and  shall  take  appropriate  action  to 
avoid  receiving,  information  about  the  holdings  of,  and  the  sources  and  amounts  of  income  of  the  trust  including 
obtaining  a  copy  of  any  trust  or  personal  tax  return  filed  by  the  trustee  or  any  information  relating  thereto,  except 
for  the  reports  and  information  specified  in  paragraph(c)(5)  of  this  section;  (with  respect  to  paragraph  (c)(7)  of  this 
section,  see  Example  1  following  2634.403(b)),  and 

(8)  The  trustee  and  any  other  person  designated  in  the  trust  instrument  as  an  investment  adviser 
shall  fulfill  the  filing  requirements  of  2634.407(b)  and(c). 

(d)  Personal  income  tax  returns.  In  the  case  of  a  trust  to  which  this  section  applies,  the  trustee  shall  be 
given  power  of  attorney  to  prepare,  and  shall  file,  on  behalf  of  any  interested  party,  the  fMrsonal  income  tax  returns 
and  similar  returns  which  may  contain  information  about  the  trust.  Appropriate  Internal  Revenue  Service  power  of 
attorney  forms  shall  be  used  for  this  purpose.  Communications  regarding  decisions  such  as  whether  to  file  joint  or 
separate  returns,  the  portions  of  a  tax  obligation  to  he  borne  by  each  spouse,  the  amounts  and  timing  of  tax 
payments,  and  the  sources  of  funds  therefor,  shall  oe  subject  to  paragraph  (c)(6)(ii)  of  this  section. 
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(e)  Applicability.  The  provisions  of  this  section  shall  be  applicable  only  in  the  case  of  a  trust  created  for 
the  benefit  of  a  reporting  individual  appointed  to  his  or  her  office  by  the  President,  by  and  with  the  consent  of  the 
Senate,  or  the  spouse  or  dependent  child  of  such  a  person.  In  the  case  of  a  reporting  individual  whose  nomination 
is  before  a  Senate  committee,  the  individual  must  inform  the  Committee  of  his  or  her  intention  to  establish  a 
qualified  diversified  trust  at  the  time  his  or  her  financial  disclosure  report  is  filed  with  the  Committee.  This 
notification  is  not  required  of  a  reporting  individual  who  is  already  in  office.  This  section  is  not  ap>plicable  in  the  case 
of  members  of  the  uniformed  services  or  foreign  service  officers  in  the  State  Department. 

Sec.  2634.405  Certification  of  trusts  proposed  for  qualification;  other  matters. 

(a)  General  rule.  In  any  case  in  which  an  interested  party  desires  to  have  a  trust  certified  as  a  qualified 
blind  trust  or  qualified  diversified  trust  under  the  provisions  of  2634.403  or  2634.404,  respectively,  the  party  or  his 
or  her  representative  should  consult  with  the  Director,  Office  of  Government  Ethics  (or  his  or  her  delegate),  as  to 
the  appropriateness  of  and  requirements  for  certification  in  the  particular  case.  In  order  to  assure  timely  trust 
certification,  the  interested  party  shall  be  responsible  for  the  exp^itious  submission  to  the  Office  of  all  r^uired 
documents  and  responses  to  requests  for  information.  A  trust  will  be  certified  by; 

(1 )  The  Director  in  the  case  of  a  qualified  blind  trust,  or 

(2)  The  Director  in  concurrence  with  the  Attorney  General  in  the  case  of  a  qualified  diversified 
trust,  only  if  it  is  established  to  the  Director's  satisfaction  that  the  requirements  of  section  202  of  the  Act  and  this 
subpart  have  been  met  and  that  certification  in  the  case  is  in  the  public  interest  and  consistent  with  the  policiss 
established  by  those  provisions  and  other  applicable  laws  and  regulations.  Certification  shall  be  indicated  by  a  letter 
from  the  Director  to  the  interested  parties  or  their  representative.  The  certification  of  qualified  trusts  and  the  Office 
of  Government  Ethic's  blind  trust  program  are  for  the  primary  benefit  of  the  public  through  ensuring  the  confidence 
of  the  public  in  the  integrity  of  the  Government's  decisional  processes  and  officials.  The  Office  shall  maintain  a 
continuing  assessment  of  the  appropriateness  of  any  certification  which  has  been  granted.  Certification  of  a  trust 
may  be  revoked  pursuant  to  the  rules  of  Subpart  I  of  this  part.  The  terms  of  a  qualified  trust  are  normally 
irrevocable.  The  terms  may  not  be  amended,  except  with  the  prior  written  approval  of  the  Director  upon  a  showing 
of  necessity  and  appropriateness. 

(b)  Absence  of  control  by  interested  party.  Except  as  expressly  approved  by  the  Director,  Office  of 
Government  Ethics,  in  the  case  of  a  trust  proposed  for  certification  under  the  provisions  of  2634.403,  any  asset 
transferred  to  a  trust  under  this  subpart  shall  be  free  of  any  restriction  on  its  transfer  or  sale.  Accordingly,  in  the 
case  of  interests  in  tax  shelters,  partnerships,  and  close  corporations,  the  interested  party  shall  demonstrate  to  the 
satisfaction  of  the  Director  that,  under  all  the  facts  and  circumstances,  the  interests  are  free  of  any  restriction  with 
respect  to  their  transfer  or  sale. 

(c)  Interested  party,  defined.  For  purposes  of  this  subpart,  the  term  'interested  party*  means  a  reporting 
individual,  the  spouse,  and  any  dependent  child  in  a  case  in  which  the  individual,  spouse,  or  dependent  child  has 
a  beneficial  interest  in  the  principal  or  income  of  a  trust  proposed  for  certification.  (d)  Restrictions  applicable 
to  trustees.  The  trustee  of  a  qualified  blind  trust  or  qualified  diversified  trust  shall  not  knowingly  or  negligently: 

(1)  Disclose  any  information  to  an  interested  party  with  respect  to  the  trust  that  may  not  be 
disclosed  under  any  provision  or  requirement  of  this  subpart, 

(2)  Acquire  any  holding: 

(i)  Directly  from  an  interested  party  without  the  prior  written  approval  of  the  Director,  or 

(ii)  The  ownership  of  which  is  prohibited  by,  or  not  in  accordance  with  the  terms  of,  the 

trust  instrument, 

(3)  Solicit  advice  from  any  interested  party  with  respect  to  such  trust,  which  solicitation  is 
prohibited  by  any  provision  or  requirement  of  this  subpart  or  the  trust  instrument,  or 

(4)  Fail  to  file  any  document  required  by  this  subpart. 

(e)  Restrictions  applicable  to  reporting  individuals.  In  the  case  of  a  qualified  blind  trust  or  qualified 
diversified  trust,  a  reporting  individual  shall  not  knowingly  or  negligently; 

(1)  Solicit  or  receive  any  information  about  the  trust  that  may  not  be  disclosed  under  any  provision 
or  requirement  of  this  subpart,  or 

(2)  Fail  to  file  any  document  required  by  this  subpart. 

Sec.  2634.406  Independent  trustee,  defined. 
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(a)  General  rule.  For  purposes  of  this  subpart,  the  term  "independent  trustee"  shall  include  any  person 
referred  to  in  paragraph  (b)  of  this  section  who,  under  all  the  facts  and  circumstances,  is  determined  by  the 
Director,  Office  of  Government  Ethics  to  be  independent  of  any  interested  party  with  respect  to  a  trust  proposed 
for  qualification  under  this  subpart.  Appropriate  documentation  to  establish  the  independence  of  a  propos^  trustee 
or  any  other  person  to  be  designated  in  a  trust  instrument  shall  be  submitted  to  the  Office  of  Government  Ethics 
in  writing.  Approval  of  a  proposed  trustee  or  any  other  person  designated  in  a  trust  instrument  to  perform  fiduciary 
duties  shall  be  granted  only  if  it  is  established  to  the  Director’s  satisfaction  that  the  requirements  of  section  202 
of  the  Act  and  this  subpart  have  been  met  and  that  approval  in  the  case  is  in  the  public  interest  and  consistent 
with  the  policies  established  by  those  provisions  and  other  applicable  laws  and  regulations.  The  Director  shall 
indicate  approval  of  a  proposed  trustee,  and  of  any  other  person  designated  in  the  trust  instrument  to  perform 
fiduciary  duties  including  those  of  an  investment  adviser,  by  personal  signature  on  properly  executed  Certificates 
of  Independence  submiited  to  the  Office  of  Government  Ethics  in  the  form  prescribed  by  Appendix  A  of  this  part. 
Certification  shall  be  indicated  by  a  letter  from  the  Director  to  the  interested  parties  or  their  representative.  The 
approval  of  proposed  trustees  and  other  persons  des^nated  in  trust  instruments  and  the  Office  of  Government 
Ethic's  blind  trust  program  are  for  the  primary  benefit  of  the  public  through  ensuring  the  confidence  of  the  public 
in  the  integrity  of  the  Government's  decisional  processes  and  officials.  The  Office  shall  maintain  a  continuing 
assessment  of  the  appropriateness  of  any  approval  which  has  been  granted.  Approval  of  a  trustee  or  any  other 
designated  person  maybe  revoked  pursuant  to  the  rules  of  subpart  I. 

(b)  Eligible  person.  A  person,  to  be  eligible  to  serve  as  a  trustee  under  this  section,  must  be: 

(t)  A  financial  institution,  which  is  a  "bank"  as  defined  in  15  U.S.C.60b-2(a)(2); 

(2)  An  attorney,  who  is  admitted  to  practice  before  the  highest  court  of  any  jurisdiction; 

(3)  A  certified  public  accountant; 

(4)  A  "broker",  as  defined  in  15  U.S.C.  78c(a)(4);  or 

(5)  An  "investment  adviser",  who  is  a  person  as  defined  in  IS  U.S.C.80b-2(a)(11)  or  who 
demonstrates  to  the  satisfactton  of  the  Director  general  involvement  in  his  or  her  role  as  such  an  adviser  in  the 
management  or  control  of  trusts. 

(c)  Requirements.  No  eligible  person  shall  be  determined  to  be  independent  under  this  section  unless  that 
person,  or  any  officer  or  employee  thereof,  involved  or  to  be  involved  in  the  management  or  control  of  the  trust; 

(1)  Is  independent  of  and  unassociated  with  any  interested  party  so  that  that  person  cannot  be 
controlled  or  influenced  in  the  administration  of  the  trust  by  any  interested  party, 

(2)  Is  not  or  has  not  been  an  employee  of  an  interested  party,  or  any  organization  affiliated  with 
any  interested  party  and  is  not  a  partner  of,  or  involved  in  any  joint  venture  or  other  investment  with,  any  interested 
party,  and 


(3)  Is  not  a  relative  of  any  interested  party.  Accordingly,  an  otherwise  eligible  person  who  shares 
in  a  business  enterprise  or  other  undertaking  with  any  interested  party  shall  not  be  deemed  to  be  independent 
under  the  rules  of  this  paragraph  (c). 

Example  1 .  Reporting  individual  R  terminates  his  partnership  in  a  law  firm  upon  nomination  to  a  full-time 
government  position.  R  wishes  to  have  T,  a  partner  in  R’s  former  firm,  servo  as  his  trustee.  T  may  serve  as  R’s 
trustee. 


Example  2.  In  Example  1,  T  would  have  been  precluded  from  serving  as  R's  trustee  if  additionally: 

(i)  They  both  serve  on  the  board  of  a  local  bar^, 

(ii)  They  are  each  limited  partners  in  a  tax  shelter  or  operating  business  venture,  or 

(iii)  Their  spouses  jointly  operate  a  commercial  venture. 

Example  3.  In  Example  1 ,  T  would  not  have  been  precluded  from  serving  as  R's  trustee  if  additionally; 

(i)  They  both  serve  on  a  committee  of  their  county  club, 

(ii)  They  each  bought  XYZ  Corp.  listed  stock,  after  it  was  discussed  by  them  during  a  golf  weekend  several 
months  ago,  or 

(iii)  R  had  purchased  an  office  building  from  T. 

Sec.  2634.407  Special  filing  requirement  in  the  case  of  qualified  trusts. 

(a)  Reporting  individuals.  In  the  case  of  any  qualified  blind  trust  or  qualified  diversified  trust,  the  reporting 
individual  shall: 


(1)  Execution.  Within  thirty  days  after  the  trust  is  certified  under  2634.405(a)  by  the  Director,  Office 
of  Government  Ethics,  file  with  the  Director  a  copy  of; 
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(j)  The  executed  trust  instrument  of  the  trust,  and 

(ii)  A  list  of  the  assets  which  were  transferred  to  the  trust,  categorized  as  to  value  in 
accordance  with  2634.304.  The  provisions  of  any  trust  filed  with  the  Director  under  this  paragraph  which  relate  to 
the  testamentary  disposition  of  the  trust  assets  need  not  be  reported.  If  reported,  the  provisions  shall  not  be  subject 
to  public  disclosure. 

(2)  Transfer  of  assets.  Within  thirty  days  of  transferring  an  asset,  other  than  cash,  to  the  trust,  file 
a  report  with  the  Director,  Office  of  Government  Ethics,  which  shall  briefly  desaibe  each  asset,  categorized  as  to 
value  in  accordance  with  2634.304. 

(3)  Dissolution.  Within  thirty  days  of  the  dissolution  of  the  trust  -- 

(i)  File  a  report  of  the  dissolution  with  the  Director,  Office  of  Government  Ethics,  and 

(ii)  File  with  the  Director,  a  list  of  assets  of  the  trust  at  the  time  of  the  dissolution, 
categorized  as  to  value  in  accordance  with  2634.304.  Any  document  filed  under  the  requirements  of  this  paragraph 
shall  be  subject  to  the  public  disclosure  requirements  of  2634.602. 

(b)  Trustees.  The  trustee  of  a  qualified  blind  trust  or  qualified  diversified  trust,  and  any  person  in  addition 
to  a  party  to  the  trust  designated  in  the  trust  instrument  as  an  investment  adviser,  shall  file  with  the  Director,  Office 
of  Government  Ethics,  by  the  May  15  following  any  calendar  year  during  which  the  trust  was  in  existence  a  properly 
executed  Certificate  of  Compliance  in  the  form  presoibed  by  Appendix  B  of  this  part.  In  addition,  the  trustee  shall 
maintain  and  make  available  for  inspection  by  the  Office  of  Government  Ethics,  as  it  may  from  time  to  time  direct, 
the  trust's  books  of  account  and  other  records  and  copies  of  the  trust's  tax  returns  <or  each  taxable  year  of  the 
trust.  Any  document  (and  the  information  contained  therein)  inspected  under  the  requirements  of  this  paragraph 
(other  than  a  Certificate  of  Compliance)  shall  not  be  subject  to  the  public  disclosure  requirements  of  2634.602,  and 
shall  not  be  disclosed  to  any  interested  party. 

(c)  Written  communications.  In  the  case  of  any  written  communication  with  respect  to  a  qualified  blind  trust 
or  qualified  diversified  trust,  which  is  described  in  2634.403(b)(6)  or  2634.404(c)(6),  respectively,  a  copy  of  the 
communication  shall,  within  five  days  of  its  date,  be  filed  by  the  parson  initiating  the  communication  with  the 
Director,  Office  of  Government  Ethics.  In  the  case  of  a  qualified  diversified  trust,  notwithstanding  the  preceding 
sentence,  written  communications  not  described  in  the  third  sentence  of  2634.404(d)  which  consist  entirely  of 
reports  from  interested  parties  of  their  transactions  and  occurrences  unrelated  to  the  trust  made  to  the  trustee  to 
effectuate  the  provisions  of  that  section  shall  (in  lieu  of  being  filed  with  the  Director)  be  retained  by  the  trustee  and 
are  subject  to  inspection  under  paragraph  (b)  of  this  section. 

Sec.  2634.406  Effective  date. 

The  provisions  of  this  subpart  shall  be  applicable  to  trusts  certified  as  approved  qualified  blind  trusts  or  qualified 
diversified  trusts  after  October  26,  1978.  In  the  case  of  a  trust  certified  prior  to  November  1, 

1980,  notwithstanding  the  preceding  sentence,  the  Director  of  the  Office  of  Government  Ethics  may  exempt  the  trust 
from  specific  provisions  of  this  part  if  he  or  she  determines,  upon  application  of  the  trustee  or  any  interested  party, 
that  exemption  is  necessary  and  appropriate  to  avoid  impracticality  or  undue  hardship. 

SUBPART  E:  SPECIAL  PROVISIONS 
Sec.  2634S01  Outside  earned  Income. 

(a)  Limitation.  All  reporting  individuals: 

(1)  Who  occupy  full-time  positions  in  the  Executive  Branch,  appointment  to  which  is  made  by  the 
President  by  and  with  the  consent  of  the  Senate,  and  who  are  compensated  at  a  rate  of  pay  specified  for  OS- 16 
or  above  of  the  General  Schedule  prescribed  by  5  U.S.C.  5332,  or 

(2)  Who  are  employees  of  the  White  House  Office  and  are  compensated  at  a  rate  equivalent  to 
let 'el  II  of  the  Executive  Schedule  under  5  U.S.C.  5313,  may  not  have  in  any  caleridar  year  outside  earned  income 
ati'ibutable  to  that  calendar  year  which  is  in  excess  of  15  percent  of  that  compensation. 

(b)  Defined.  For  the  purposes  of  this  section,  the  term  ‘Outside  earned  income*  means  wages,  salaries, 
commissions,  professional  fees  and  other  compensation  received  for  personal  services  actually  renders,  other  than 
for  services  for  the  United  States  Government  described  in  paragra^  (a)  of  this  section,  income  received 

(1)  By  an  inactive  partner,  or 

(2)  From  investments  with  respect  to  which  the  personal  services  of  the  reporting  individual  are 
not  a  material  factor,  shall  not  be  deemed  outside  earned  income  for  purposes  of  this  section.  The  term  does  not 
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includt  amounts  raoaivad  during  a  pariod  in  which  tha  raporting  individual  was  not  amployad  as  spadfiad  by 
paragraph  (a)  of  this  saction  for  parsonal  sarvicas  actually  randarad  during  tha  pariod. 

(c)  Othar  amptoymant  limitations.  Tha  provisions  of  this  saction  shall  not  pracluda  tha  application  of 
limitattons  on  outskfa  amptoymant  which  may  ba  imposad  on  amployaas  of  a  particular  agancy. 

Sac.  2634^2  Walvars. 

(a)  With  raspact  to  raporting  raquiramants;  Saction  201  (i)  of  tha  Act  authorizas  tha  Diractor  to  grant  a 
waivar  for  officars  and  amployaas  if  thay  hava  sarvad  fawar  than  130  days  in  a  calandar  yoar.  For  tha  rulas  ralating 
to  this  waiver,  saa  2634.205. 

(b)  With  raspact  to  gifts:  Saction  202(a)(2)(0)  of  tha  Act  authorizas  tha  Diractor  to  grant  a  waivar  in  an 
unusual  case  with  raspact  to  tha  nacassity  for  aggregating  gifts.  For  tha  rulas  ralating  to  this  waivar,  saa 
2634.303(g). 


SUBPART  P:  PROCEDURE 

See.  2634.601  Report  fomM.  (this  saetlon  not  raproduoad). 

Sae.  2634.602  Piling  of  raporta. 

(a)  Except  as  otharwisa  providad  in  this  saction,  a  raporting  individual  shall  file  tha  report  required  under 
this  part  with  tha  designated  agancy  ethics  offietd  at  tha  agancy  in  which  tha  individual; 

(1)  Is  serving, 

(2)  Sarvad  prior  to  termination  of  amploymant,  or 

(3)  Will  serve. 

Tha  designated  agancy  ethics  official  shall  note  on  any  report  or  supplemental  report  tha  data  it  is  racaivad. 

(b)  Tha  Prasidant  anH  Vice  Prasidant  shaH  file  their  reports  with  tha  Diractor  of  the  Office  of  Government 

Ethics. 


(c)  Each  agency  shall  transmit  to  tha  Diractor,  Office  of  Govarnmant  Ethics,  copies  of  tha  reports  required 
to  ba  filed  by:  r- 


(1)  Tha  Postmaster  General, 

(2)  Tha  Deputy  Postmaster  General, 

(3)  Tha  governors  of  tha  Board  of  Governors  of  tha  United  States  Postal  Sarvica, 

(4)  Dasignatad  agancy  ethics  officiais, 

(5)  Employaas  of  tha  White  House  Offica  who  are  described  in  3  U.S.C.  105(a)(2)(A)  or  (B); 
amployaas  of  tha  Offica  of  Vioa  Prasidant  who  are  dascribad  in  3  U.S.C.  106(a)(1)  (A)  or  (B),  and  amployaas  of 
toe  Oomastie  Policy  Staff  and  Offica  of  Administration  (agencies  in  tha  Executive  Offica  of  tha  Prasidant)  who  are 
dascribad  in  3  U.S.C.  l07(aKl)(A)  or  (b)(l)(A)(i), 

(6)  Candidates  for  tha  office  of  Prasidant  or  Vice  Prasidant,  and 

(7)  Offioars  and  amployaas  in,  and  nominaas  to,  officas  or  positions  which  raquira  confirmation 
by  tha  Sanaia  other  than  those  raquirad  of  nwmbars  of  tha  uniformed  sarvicas.  Prior  to  transmitting  a  copy  of  tha 
rspon  to  tha  Oiraolor,  tha  agancy  shaH,  axoapi  in  tha  ease  of  tha  dasignatad  agancy  ethics  oHicial's  report,  which 
ShaH  bo  rsviawod  by  tha  head  of  me  agency  (or  his  or  her  dalagats),  review  the  report  in  aoeordanea  with 
2634.604(b).  Tha  Dirsr3or  shri  forward  a  copy  of  tha  report  of  each  nominee  to  tha  Senate  oommittaa  oonsidaring 
tha  nomination.  (Saa  2634.604(c)  for  procaouras  regarding  tha  review  of  such  reports.) 

(d)  Tha  Diractor  shaH  Wa  his  or  her  report  in  tha  Offica  of  Govarnmant  Ethics.  Upon  receipt,  tha  report  will 
ba  made  immadialaiy  avaHabla  to  tha  public  in  aooordanca  with  this  part. 

(a)  Candidates  lor  Prasidant  and  Vioa  Prasidant  idantifiad  in  2634.201(d), other  than  an  incumbent  Prasidant 
or  Vioa  Prasidant,  shaH  (Ha  thair  reports  wHh  tha  Fadarai  Eiaolion  Commission  which  in  turn  shaH  sand  oo^  of 
such  reports  to  tha  Offica  of  Govarnmant  Ethics  pursuant  to  paragraph  (c)  of  this  saction. 

(f)  Members  of  the  unMormad  sarvicas  idantifiad  in  2634.202(c),  shall  fHa  thair  reports  with  tha  Saaatary 
ooncamad. 
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Sec.  2634.603  Custody  of  and  public  access  to  reports. 

(a)  Each  agency  shall  make  each  report  filed  with  it  under  this  part  avaiiable  to  the  public  in  accordance 
with  the  provisions  of  this  section,  together  with  a  copy  of  the  official  position  description  of  the  Government  office 
or  position  held  by  the  reporting  individual  involved.  H  available. 

(b)  This  section  does  not  require  public  availability  of  the  report  filed  by  any  individual  in: 

(1)  The  Central  Intelligence  Agency, 

(2)  The  Defense  Intelligence  Agency, 

(3)  The  National  Security  Agency,  or 

(4)  Any  individual  engaged  in  intelligence  activities  in  any  agency  of  the  United  States,  if  the 
President  finds  that,  due  to  the  nature  of  the  office  or  position  occupied  by  the  individual,  public  disclosura  of  the 
report  would,  by  revealing  the  identity  of  the  individual  or  other  sensitive  informatbn,  compromise  the  national 
interest  of  the  United  States.  These  individuals  may  be  authorized,  notwithstanding  2634.701(a),  to  file  any 
additional  reports  necessary  to  protect  their  identity  from  public  discbsure  if  the  President  first  finds  that  such  filings 
are  necessary  in  the  natbnal  interest. 

(c)  Each  agency  shall,  within  fifteen  days  after  any  report  is  actually  received  by  the  agency,  permit 
inspection  of  the  report  by,  or  furnish  a  copy  of  the  report  to,  any  person  who  makes  a  written  applicatbn  stating: 

(1)  The  person’s  name,  occupatbn  and  address, 

(2)  The  name  and  address  of  any  other  person  or  organization  on  whose  behalf  the  inspectbn 
or  copy  is  requested,  and 

(3)  That  the  person  is  aware  of  the  prohibitions  on  the  obtaining  or  use  of  the  report,  as  set  forth 
in  paragraph  (e)  of  this  sectbn.  The  appibation  shall  be  made  available  to  the  pubib  throughout  the  period  during 
whbh  the  report  itself  is  made  available  to  the  pubib.  The  reviewing  officials  and  the  support  staffs  who  maintain 
the  files,  the  staff  of  the  Offbe  of  Government  Ethics,  and  Special  Agents  of  the  Federal  Bureau  of  Investigatbn 
who  are  conducting  a  criminal  inquiry  into  possible  conflict  of  interest  vblatbns  need  not  submit  the  appibation 
provbed  for  by  this  paragraph. 

(d)  The  agency  may  require  a  reasonable  fee,  established  by  appropriate  agency  regulatbn,  to  recover  the 
direct  cost  of  reproduction  or  mailing  of  such  report,  excluding  any  saiary  of  any  empbyee  involved  in  such 
process.  A  copy  of  the  report  may  be  furnished  without  charge  or  at  a  reduced  charge  if  the  agency  determines 
that  waiver  or  reductbn  of  the  fee  is  in  the  public  interest.  The  criteria  used  by  an  agency  to  determine  when  a 
fee  will  be  reduced  or  waived  shall  be  established  by  an  appropriate  regulatbn.  (e)  It  is  unlawful  for  any 
person  to  obtain  or  use  a  repotl- 

(1)  For  any  unlawful  purpose; 

(2)  Foi  any  commercial  purpose,  other  than  by  news  and  communbations  media  for  disseminatbn 
to  the  general  pubib; 

(3)  For  determining  or  establishing  the  credit  rating  of  any  indivbual;  or 

(4)  For  use,  directly  or  indirectly,  in  the  solicitation  of  money  for  any  political,  charitable,  or  other 

purpose. 


Example  1.  The  deputy  general  counsel  of  an  agency  as  its  reviewing  offbial  (see  2634.105(n))  is 
responsible  for  reviewing  the  pubib  financial  disclosures  filed  by  offbials  within  that  agency.  The  personnel  director 
for  that  agency,  not  exercising  functbns  within  the  ethbs  program,  wishes  to  review  the  discbsure  of  an  individual 
within  the  uency.  The  personnel  director  must  file  an  appibatbn  to  review  the  discbsure.  However,  the  supervisor 
of  an  offbial  with  whom  the  deputy  general  counsel  consults  with  respect  to  matters  arising  in  the  review  process 
need  not  file  such  an  applicatbn. 

Example  2.  A  state  law  enforcement  agent  is  conducting  an  investigatbn  whbh  involves  the  private 
financial  dealings  of  an  indivbual  who  has  filed  a  pubib  disclosure.  The  agent  must  complete  a  written  applicatbn 
in  order  to  review  or  obtain  a  copy  of  the  statement. 

Example  3.  A  copy  of  a  report  is  obtained  ^  a  reporter  for  use  in  a  general  newspaper  artble.  This  copy 
is  seen  on  the  reporter's  desk  by  an  editor  who  is  in  charge  of  a  local  charity  drive.  The  editor  observes  that  the 
reporting  indivbual  owns  a  business  in  his  community  and  sends  a  personal  note  to  the  indivbual  referring  to  the 
business  and  solbiting  a  contributbn  for  the  charity.  This  use  is  prohibited. 
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Example  4.  A  financial  institution  has  received  an  appiication  for  a  loan  from  an  official  indicating  her 
present  financiai  status.  The  official  has  filed  a  public  financial  disclosure  with  her  agenoy  The  financiai  institution 
cannot  review  the  disclosure  for  purposes  of  checking  the  information  contained  on  the  r^*x)rt  against  that  which 
appears  on  the  application. 


(f)  (1)  Any  report  fiied  with  an  agency,  or  transmitted  to  the  Director,  Office  of  Government  Ethics, 

under  this  section,  shaii  be  retained  by  the  agency  or  the  Office  of  Government  Ethics,  or  both,  as  the  case  may 
be.  The  report  shaii  be  made  avaiiabie  to  the  public  for  a  period  of  six  years  after  receipt  of  the  report.  After  the 
six-year  period  the  report  shall  be  destroyed  unless  needed  in  an  ongoing  investigation,  e.'  cept  that  in  the  case  of 
an  individual  who  filed  the  report  under  2634.201(c)  and  was  not  subsequently  confirmed  by  the  Senate,  or  who 
fiied  the  report  under  2634.201(d)  and  was  not  subsequently  elected,  the  report  shall  be  destroyed  one  year  after 
the  individual  either  is  no  longer  under  consideration  by  the  Senate  or  is  no  longer  a  candidate  for  nomination  or 
eiection  to  the  Office  of  President  or  Vice  President. 


(2)  For  purposes  of  paragraph  (f)(1)  of  this  section,  in  the  case  of  a  reporting  individual  with 
respect  to  whom  a  trust  has  been  certified  under  Subpart  D  of  this  part,  a  copy  of  the  qualified  trust  agreement, 
the  list  of  assets  initially  placed  in  the  trust,  and  all  other  publicly  available  documents  relating  to  the  trust  shall  be 
retained  until  the  periods  for  retention  of  all  other  reports  on  the  individual  have  lapsed  under  paragraph  (f)(1)  of 
this  section. 


Sec.  2634.604  Review  of  reports. 

(a)  In  general.  Reports  shall  be  reviewed  by  the  appropriate  reviewing  official  within  60  days  after  the  date 
of  filing.  Reports  reviewed  by  the  Director,  Office  of  Government  Ethics,  shall  be  reviewed  within  60  days  from  the 
date  each  report  was  transmitted  by  the  agency  to  OGE. 

(b)  Responsibilities  of  reviewing  officials- 

(1)  Initial  review.  The  reviewing  official  shall  review  '>ach  report  to  determine  to  his  or  her 

satisfaction  that: 


promulgated  thereunder, 


(i)  Each  item  is  completed,  and 

(ii)  No  interest  or  position  disclosed  on  the  form  violates  or  appears  to  violate; 

(A)  Any  applicable  proviston  of  Chapter  11  of  18  U.S.C.  Part  1, 

(B)  The  Ethics  in  Government  Act  of  1978,  as  amended,  and  the  regulations 


(C)  Executive  Order  1 1222  and  applicable  regulations  promulgated  thereunder,or 


(D)  Any  other  statute  or  regulation  applicable  to  the  employees  of  the  reviewing 
official’s  agency.  The  reviewing  official  shall  not  sign  and  date  the  report  until  that  determination  is  made.  A 
reviewing  official  need  not  audit  the  report  to  ascertain  whether  the  disclosures  are  correct;  disclosures  are  to  be 
taken  at  'face  value”  unless  there  is  a  patent  orr.ission  or  ambiguity  or  the  official  has  independent  knowledge  of 
matters  outside  the  report.  A  report  which  is  signed  by  a  reviewing  official,  however,  shall  signify  that  the  agency 
in  which  the  reporting  individual  serves  has  found  that  the  informatton  contained  in  the  report  discloses  no  conflict 
of  interest  under  applicable  laws  and  regulations  and  that  the  report  fulfills  the  requirements  of  this  paragraph  (b)(1). 


♦ 


(2)  Requests  for  additional  information.  If  the  reviewing  official  believes  that  add;.  mation 

is  required,  the  official  shall  request  this  information  indicating  a  date  by  which  the  information  must  .  fitted. 
This  additional  information  shall  be  made  a  part  of  the  report. 

(3)  Review  on  basis  of  additional  information.  If  the  reviewing  official  concludes  on  the  basis  of 
the  information  disclosed  in  the  report  and  any  additional  information  required  under  paragraph  (b)(2)  of  this  section 
that: 

(i)  The  report  fulfills  the  requirements  of  paragraph  (b)(1)  of  this  section,  the  reviewing 
official  shall  sign  and  date  the  report,  or 

(ii)  The  report  does  not  fulfill  the  requirements  of  paragraph  (b)(1)  of  this  section,  the 

official  shall: 


(A)  Notify  the  reporting  individual  of  this  opinion. 
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(B)  Afford  the  reporting  individual  a  reasonable  opportunity  for  an  oral  or  written 

response,  and 

(C)  Determine  on  the  basis  of  the  response  whether  or  not  the  report  fulfills  the 

requirements. 

(4)  Review  to  determine  remedial  action.  If  the  reviewing  official  concludes,  after  following  the 
procedure  set  forth  in  paragraph  (b)(3)(ii)  of  this  sectbn,  that: 

(i)  The  report  fulfills  the  requirements  of  paragraph  (b)(1)  of  this  section,  the  reviewing 
official  shall  sign  and  dati  'he  rr>'  ort  and  notify  the  reporting  individual  in  writing  that  this  actbn  was  taken;  or 

(ii)  The  report  does  not  fulfil  the  requirements  of  paragraph  (b)(1)  of  this  section,  the 

reviewing  official  shall: 

(A)  Notify  the  individual  of  that  opinbn, 

(B)  Afford  the  individual  an  opportunity  for  personal  consultatbn,  if  practicable, 

(C)  Determine  what  remedial  action  should  be  taken  to  bring  the  report  into 

compliance,  and 

(D)  Notify  the  individual  in  writing  of  the  remedial  action  required,  indbating  a 
date  by  whbh  that  action  must  be  taken.  Except  in  unusual  situations  which  must  be  fully  documented  to  the 
satisfaction  of  the  reviewing  official,  remedial  action  shall  be  completed  within  90  days  from  the  date  the  individual 
was  notified  that  the  action  would  be  required. 

(5)  Remedial  steps.  Remedial  steps  may  include,  as  appropriate; 

(i)  Divestiture  of  the  conflicting  interest, 

(ii)  Restitution, 

(iii)  The  establishment  of  a  qualified  trust  under  sectbn  202(f)  of  the  Act, 

(iv)  Request  for  an  exemption  under  18  U.S.C.  208(b), 

(v)  Recusal,  or 

(vi)  Voluntary  request  by  the  individual  for  transfer,  reassignment,  limitation  of  duties  or 

resignatbn. 


(6)  Compliance  or  referral. 

(i)  If  the  reporting  individual  complies  with  a  written  request  for  remedial  actbn  required 
under  paragraph  (b)(4)(ll),  the  reviewing  offbial  shall  indbate  in  the  comment  sectbn  of  the  report  that  this  actbn 
has  been  taken  and  shall  sign  and  date  the  report.  Tne  reviewing  offbial  shall  send  to  the  reporting  indivbual 
written  notifbatbn  of  the  signing  and  of  the  additbn  of  the  comment  to  the  form. 

(ii)  If  the  reporting  indivbual  does  not  comply  with  a  written  request  for  remedial  actbn 
transmitted  under  paragraph  (b)(4)(ii)  of  this  section,  the  reviewing  official  shall  notify  the  Office  of  Government 
Ethbs  and  refer  the  matter  for  appropriate  actbn  to: 

(A)  The  Presbent,  where  the  reporting  individual  is  in  a  positbn,  other  than  in 
the  uniformed  servbes,  appointment  to  whbh  requires  the  advbe  and  consent  of  the  Senate, 

(B)  The  Secretary  concerned,  for  a  member  of  the  uniformed  services,  or 

(C)  The  head  of  the  agency,  for  any  other  offber  or  empbyee,  except  in  the 
case  of  the  Postmaster  General  or  Deputy  Postmaster  General,  the  Director  of  the  Offbe  of  Government  Ethbs 
shall  recommend  to  the  Governors  of  the  Board  of  Governors  of  the  United  States  Postal  Servbe  the  actbn  to  be 
taken.  In  unusual  circumstances,  the  Offbe  of  Government  Ethics  may  order  corrective  actbn  as  authorized  by 
sectbn  402(b)(9)  of  the  Act. 

(7)  Appropriate  actbn.  Appropriate  actbn  includes  changes  in  assigned  duties  or  adverse  actbn 
in  acoordance  with  the  procedures  set  forth  in  5  CFR  Part  752. 

(8)  .Scope  of  this  paragraph.  The  provisbns  of  this  paragraph  (b)  shall  not  apply  in  the  case  of 
the  Presbent  or  Vice  Presbent,  or  a  candbate  or  nominee  for  such  offbe. 
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(c)  Expedited  procedure  In  the  case  of  indh/iduats  appointed  by  the  President  and  subject  to  confirmation 
by  the  Senate.  Notwithstanding  paragraph  (a)  of  this  sectton,  In  the  case  of  a  report  filed  by  an  individual  describe 
in  2634.201(c)  who  is  nominated  to  a  position,  by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate: 


(1 )  The  Executive  Office  of  the  President  shall  furnish  the  financial  disctosure  reporting  forms  to 
the  nominee  and  shall  forward  the  completed  report  to  the  designated  agency  ethics  official  at  the  agency  in  which 
the  nominee  will  serve  or  is  serving;  or  wfien  appropriate,  the  nominee  shall  file  the  completed  report  directly  with 
the  designated  agency  ethics  official. 

(2)  The  designated  agency  ethics  official  shall  review  the  report  and,  only  after  the  official 
completes  a  review  in  accordance  with  paragraph  (b)(1)  of  this  section  and  concludes  that  there  is  no  conflict  of 
interest  under  applicable  laws  and  regulations,  the  official  shall: 

(i)  Attach  to  the  report  a  copy  of  the  official  position  description  (when  available)  of  the 
position  to  be  filled  by  the  nominee; 

(ii)  Personally  certify  the  report  and  data  the  certification; 

(iii)  Write  an  opinion  letter  to  the  Director,  Office  of  Government  Ethics,  certifying  that 
there  is  no  conflict  of  interest  under  applicable  laws  and  regulations,  and  discussing; 

(A)  Any  problems  which  the  official  encountered  in  reaching  the  conclusions  upon 
which  that  certification  is  based  and  describing  the  resolution  of  the  probiams,  and 

(B)  Any  specific  commitment,  agreement,  recusal,  or  other  undertaking  by  the 
nominee  to  resolve  any  such  problem  through  recusal,  divestiture  or  similar  action  (with  a  copy  of  any  such 
commitment,  agreement,  recusal,  or  other  undertaking  which  has  been  reduced  to  writing  to  be  sent  to  the  Director 
as  soon  as  it  is  available);  and 

(iv)  Deliver  the  latter  and  report  to  the  Director,  Office  of  Government  Ethics,  within  three 
days  after  the  receipt  of  the  report  by  the  agency  in  which  the  nominee  will  serve  or  is  serving. 

(3)  The  Director  of  the  Office  of  Government  Ethics  shall  review  the  report  and  the  letter  from  the 
designated  agency  official  and,  if  satisfied  that  there  is  no  unresolved  conflict,  the  Director  shall  sign  the  report  and 
date  the  approval.  The  Director  shall  submit  the  report  with  a  letter  to  the  Senate  Committee  involved  expressing 
the  Director's  opinion  that  on  the  basis  of  information  contained  in  the  report  the  nominee  is  in  compliance  with 
applicable  laws  and  regulations. 

(4)  If  in  the  case  of  any  nominee  or  class  of  nominees  for  any  reason  the  expedited  procedure 
specified  in  this  paragraph  (c)  cannot  be  completed  within  the  time  set  forth  in  paragraph  (c)(2)(iv)  of  this  section, 
the  designated  s^ency  official  shall  inform  the  Director.  When  necessary  and  appropriate  in  the  case  of  a  class  of 
nominees,  the  Director  may  modify  the  rule  of  that  paragraph  with  respect  to  a  particular  department  or  agency. 

(d)  Updated  disclosure  of  earned  income  and  honoraria  in  the  case  of  an  individual  nominated  by  the 
President  to  a  position  to  which  appointment  is  subject  to  confirmation  by  the  Senate-- 

(1)  General  Rule.  Each  individual  described  in  2634.201(c)  who  is  nominated  by  the  President  to 
a  position  to  which  appointment  is  subject  to  confirmation  by  the  Senate  shall,  at  or  before  tha  commencement  of 
the  first  Senate  Committee  hearing  to  consider  the  nomination,  submit  to  the  Committee  an  amendment  to  his  or 
her  report  previously  filed  under  2^4.201  (c)  which  shall  update,  through  the  period  ending  no  earlier  than  five  days 
prior  to  the  date  of  the  commencement  of  the  hearing,  the  disclosure  of  items  and  other  data  with  respect  to  (i) 
outside  earned  income,  as  defined  in  2634.501(b),  without  application  of  its  last  sentence,  and  (ii)  honoraria,  as 
defined  in  2634.105.  Such  individual  shall  transmit  copies  of  the  amendment  to  the  designated  agency  ethics 
official  referred  to  in  paragraph  (c)(1)  of  this  section  and  to  the  Office  of  Government  Ethics. 

(2)  Additional  certification.  In  each  case  to  which  this  paragraph  applies,  the  Director  of  the  Office 
of  Government  Ethics  shall,  at  the  request  of  the  Committee  considering  the  nomination,  submit  to  it  with  respect 
to  the  updated  disclosure  an  i^inion  letter  of  the  nature  described  in  paragraph  (c)(3)  of  this  section.  In  the  event 
of  such  a  request,  the  expedited  procedure  provided  for  by  paragraph  (c)  shall  a^ly  to  the  updated  disclosure 
which  shall,  for  purposes  of  that  paragraph,  be  deemed  a  report  filed. 

See.  2634.605  Advioe  and  opinions. 

For  purposes  of  assisting  both  current  and  former  employees  in  avoiding  situations  in  which  they  would  not  be  in 
compliance  with  applicable  laws  and  regulations  and  to  inform  members  of  the  public- 
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(a)  The  Director,  Office  of  Government  Ethics,  wiii  render  advisory  opinions  on  matters  of  generai 
applicability  or  on  important  matters  of  first  impression  after,  to  the  extent  practicable,  providing  interested  parties 
with  an  opportunity  to  transmit  written  comments  on  the  request  for  the  advisory  opinion,  and  whereby  such 
advisory  opinions  are  compiled,  published,  and  made  available  to  agency  ethics  counselors  and  the  public;  and 

(b)  Each  Secretary  concerned  and  designated  agency  official,  including  the  President  in  the  case  of 
individuals  employed  in  the  Executive  Office  of  the  President,  shall  maintain  a  list  of  those  circumstances  or 
situations  which  have  resulted  or  may  result  in  non-compliance  with  such  laws  or  regulations;  such  list  shall  be 
periodically  published,  and  shall  be  furnished  to  those  individuals  employed  within  the  agency  who  are  required  to 
file  reports  under  this  part,  however,  the  absence  of  any  situation  or  circumstance  from  such  a  list  shall  not  be 
construed  as  an  indication  that  an  individual  in  such  circumstance  or  situation  would  be  in  compliance  with  such 
laws  or  regulations. 


SUBPART  G:  PENALTIES  AND  REMEDIAL  ACTION 

Sec.  2634.701  Failure  to  file  or  falsifying  reports. 

(a)  Civil  action.  The  Attorney  General  may  bring  a  civil  action  in  any  appropriate  United  States  District 
Court  against  any  individual  who  knowingly  and  willfully  falsifies  or  who  knowingly  or  willfully  fails  to  file  or  report 
any  information  required  under  this  part.  The  court  in  which  the  action  is  brought  may  assess  against  the  individual 
a  civil  penalty  in  any  amount,  not  to  exceed  $5,000. 

(b)  Referral  of  cases.  The  head  of  each  agency,  each  Secretary  concerned,  or  the  Director,  Office  of 
Government  Ethics,  as  the  case  may  be,  shall  refer  to  the  Attorney  General  the  name  of  any  individual  he  or  she 
has  reasonable  cause  to  believe  has  willfuily  tailed  to  file  a  report  or  has  willfully  falsified  or  willfully  failed  to  file 
required  information. 

(c)  Administrative  remedies.  The  President,  the  Vice  President,  the  Director,  Office  of  Government  Ethics, 
the  Secretary  concerned,  the  head  ot  each  agency,  and  the  Office  of  Personnel  Management,  may  take  any 
appropriate  personnel  or  other  action  in  accordance  with  applicable  law  or  regulation  against  any  individual  failing 
to  file  a  report  or  falsifying  or  failing  to  file  required  information.  This  action  includes  adverse  action  under  5  CFR 
Part  752. 

Sec.  2634.702  Certain  actions  In  the  case  of  qualified  trusts. 

(a)  The  Attorney  General  may  bring  a  civil  action  in  any  appropriate  United  States  District  Court  against 
any  individual  who  knowingly  and  willfully  violates  the  provisions  of  2634.407(a)  (1)  and  (2).  The  court  in  which  the 
action  is  brought  may  assess  against  the  individual  a  civil  penalty  in  any  amount,  not  to  exceed  $5,000. 

(b)  The  Attorney  General  may  bring  a  civil  action  in  any  appropriate  United  States  District  Court  against 
any  individual  who  negligently  violates  the  provisions  of  2634.407(a)(1)  and  (a)(2).  The  court  in  which  the  action  is 
brought  may  assess  against  the  individual  a  civil  penalty  in  any  amount,  not  to  exceed  $1,000. 

Sec.  2634.703  Misuse  of  reports. 

The  Attorney  General  may  bring  a  civil  action  against  any  person  who  obtains  or  uses  a  report  filed  under  this  part 
for  any  purpose  prohibited  by  section  205(c)(1)  of  the  Act  and  2634.603(e).  The  court  in  which  the  action  is  brought 
may  assess  against  the  person  a  penalty  in  any  amount,  not  to  exceed  $5,000.  This  remedy  shall  be  in  addition 
to  any  other  remedy  available  under  statutory  or  common  law. 

SUBPART  H:  ETHICS  AGREEMENTS 


Sec.  2634.601  Scope. 

This  subpart  applies  to  ethics  agreements  made  by  reporting  individuals  (see  2634.202)  to  resolve  potential  or 
actual  conflicts  of  interest. 

Sec.  2634.802  Requirement*. 

(a)  Ethics  Agreement  defined.  Except  as  provided  in  subsection  (c)  of  this  section,  the  term  ’ethics 
agreement*  shall  for  the  purposes  of  this  subpart  include  any  undertaking  to  carry  out  one  or  more  of  the  following 
actions; 

(1)  Recusal  or  disqualification  from  one  or  more  particular  matters  or  categories  of  official  action; 

(2)  Divestiture  of  a  financial  interest  or  interests; 

(3)  Resignation  from  a  non-federal  business  or  other  entity; 
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(4)  Participation  in  one  or  more  particular  matters  or  categories  of  official  action  upon  the  issuance 
of  an  18  U.S.C.  208(b)(1)  waiver;  or 

(5)  Establishment  of  a  blind  trust  under  this  Act. 

(b)  Time  limit.  The  ethics  agreement  shall  specify  that  the  individual  must  complete  the  action  which  he 
or  she  has  undertaken  within  a  period  not  to  exceed  3  months  from  the  date  of  the  agreement,  except  in  cases 
of  unusual  hardship  as  determined  by  the  Office  of  Government  Ethics. 

(c)  Exception.  An  ethics  agreement  shall  not  include  an  undertaking  by  a  reporting  individual  to  carry  out 
an  action  listed  in  subsection  (a)  of  this  section  if  the  power  to  permit  or  deny  the  action  by  such  individual  has 
been  granted  by  statute  to  an  agency  or  official  who  has  not  approved  the  undertaking.  See,  for  example. 
Department  of  Energy  Organization  Act,  Pub.  L.95-91,  Sections  602(a)  and  606  (a)  and  (b). 

Example.  An  official  of  the  Boeing  Company  is  nominated  to  a  Department  of  Defense  position  requiring 
the  advice  and  consent  of  the  Senate.  As  a  condition  of  assuming  the  position  the  individual  has  agreed  to  divest 
himself  of  his  Boeing  stock  which  he  recently  acquired  while  he  was  an  officer  with  the  company.  However,  a 
Securities  and  Exchange  Commission  law  and  regulatbn  preclude  officers  of  public  corporations  from  deriving  a 
profit  from  the  sale  of  stock  in  the  corporation  in  which  they  hold  office  within  6  months  of  acquiring  the  stock,  and 
direct  that  any  such  profit  must  be  returned  to  the  issuing  corporation  or  its  stockholders.  Since  meeting  the  usual 
3-month  time  limit  specified  in  this  subpart  might  entail  losing  any  profit  that  might  be  realized  on  the  sale  of  the 
stock,  the  Boeing  official  requests  that  such  limit  be  extended  beyond  the  end  of  the  6-month  period  imposed  by 
the  Commission  to  enable  any  profits  from  the  transaction  to  inure  to  his  benefit.  Written  approval  would  have  to 
be  obtained  from  the  Office  of  Government  Ethics  to  extend  the  customary  3-month  period. 

Sec.  2834.803  Notification  of  ethics  agreements. 

(a)  Nominees  to  positions  requiring  the  advice  and  consent  of  the  Senate. 

(1 )  In  the  case  of  a  nominee  referred  to  in  2634.201  (c),  the  designated  agency  ethics  official  shall 
include  with  the  report  submitted  to  the  Office  of  Government  Ethics  any  ethics  agreement  which  the  nominee  has 
made. 


(2)  A  designated  agency  ethics  official  shall  immediately  notify  the  Office  of  Government  Ethics 
of  an  ethics  agreement  of  a  nominee  which  is  made  or  becomes  known  after  the  submissbn  of  the  nominee’s 
report  to  the  Office  of  Government  Ethbs.  This  requirement  includes  an  ethics  agreement  made  by  a  nominee  with 
the  Senate  confirmatbn  committee.  The  nominee  for  his  or  her  part  shall  immediately  report  to  the  designated 
agency  official  an  ethics  agreement  he  or  she  has  made  with  the  committee. 

(3)  WKh  regard  to  any  ethics  agreements  mads  between  the  nominee  and  the  Office  of 
Government  Ethics,  the  Offbe  of  Government  Ethics  shall  immediately  apprise  the  designated  agency  ethics  offbial 
and  the  Senate  confirmatbn  committee. 

(b)  Incumbents  of  positbns  requiring  the  advice  and  consent  of  the  Senate.  In  the  case  of  a  positbn 
requiring  the  incumbent's  confirmatbn  by  the  Senate,  the  designated  agency  ethics  official  shall  immediately  apprise 
the  Office  of  Government  Ethbs  of  any  ethics  agreement  whbh  the  incumbent  has  made. 

(c)  Designated  agency  ethbs  officials  not  covered  by  paragraph  (a)  or  (b)  and  employees  of  the  White 
House  Office  and  other  agencies  referred  to  in  2634.602(c)(5).  A  designated  agency  ethbs  offbial  not  covered  by 
paragraph  (a)  or  (b)  of  this  sectbn  and  each  employee  of  the  White  House  Office,  the  Office  of  Vice  Presbent,  or 
the  Domestb  Policy  Staff  and  Offbe  of  Administration  (agencies  in  the  Executive  Office  of  the  President)  who  is 
referred  to  in  2634.602(c)(5)  shall  include  with  his  or  her  initial  report  submitted  to  the  Office  of  Government  Ethbs 
any  ethbs  agreement  which  such  official  or  empbyee  has  undertaken  and  shall  immediately  apprise  the  Offbe  of 
Government  Ethbs  of  any  subsequent  ethbs  agreement. 

(d)  Other  reporting  individuals.  Other  reporting  indivbuals  desiring  to  enter  into  ethics  agreements  may  do 
so  with  the  designate  agency  ethics  official.  Where  an  ethics  agreement  has  been  made  with  someone  other  than 
the  designated  agency  ethics  official,  the  offber  or  empbyee  involved  shall  immediately  apprise  the  designated 
agency  ethics  offbial  of  the  agreement. 

Sac.  2634.804  Evidanca  of  compliance. 

(a)  Requisite  evbence  of  actbn  taken. 

(1)  For  ethbs  agreements  of  nominees  to  positbns  requiring  the  advice  and  consent  of  the 
Senate,  evidence  of  any  actbn  taken  to  comply  with  the  terms  of  such  ethbs  agreements  shall  be  submitted  by 
the  designated  agency  ethics  offictal,  upon  receipt  of  the  evbence,  to  the  Offbe  of  Government  Ethics  and  to  the 
Senate  confirmation  committee. 
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(2)  For  ethics  agreements  of  incumbents  in  positions  which  required  the  advice  and  consent  of 
the  Senate,  evidence  of  any  action  taken  to  comply  with  the  terms  of  such  ethics  agreements  shall  be  submitted 
promptly  by  the  designated  agency  ethics  official  to  the  Office  of  Government  Ethics.  A  designated  agency  ethics 
official  or  an  employee  referred  to  in  2634.803(c)  of  this  subpart  who  is  neither  a  nominee  to,  nor  an  incumbent 
in,  an  advice-and-consent  position,  must  also  promptly  send  evidence  of  any  action  taken  to  comply  with  the  terms 
of  an  ethics  agreement  to  the  Office  of  Government  Ethics. 

(3)  In  the  case  of  all  other  reporting  individuals,  evidence  of  any  action  taken  to  comply  with  the 
terms  of  an  ethics  agreement  must  be  sent  promptly  to  the  designated  agency  ethics  official. 

(b)  The  following  materials  and  any  other  appropriate  information  constitute  evidence  of  the  action  taken; 

(1)  Recusal.  A  copy  of  any  recusal  instrument  listing  and  describing  the  specific  matters  or 
subjects  to  which  the  recusal  applies,  a  statement  of  the  method  by  which  the  agency  will  enforce  the  recusal,  and 
a  list  of  the  positions  of  those  agency  employees  involved  in  the  enforcement  (i.e.,  the  individual’s  immediate 
subordinates  and  supervisors). 

Example.  A  new  employee  of  a  Federal  safety  board  owns  stock  in  Nationwide  Airlines.  She  has  entered 
into  an  ethics  agreement  to  recuse  herself  from  participating  in  any  accident  investigations  involving  that  company's 
aircraft  until  such  time  as  she  can  complete  a  divestiture  of  the  asset.  She  must  give  a  copy  of  the  recusal 
instrument  to  her  immediate  subordinates  and  supervisors,  and  to  the  designated  agency  ethics  official.  The 
employee  has  also  agreed  to  recuse  herself  from  any  particular  matter 

(as  that  term  is  used  in  18  U.S.C.  208)  that  might  arise  with  respect  to  any  of  her  present  or  future  holdings. 
There  is  no  requirement  to  execute  a  recusal  instrument  for  this  type  of  general  recusal,  because  it  is  simply  a 
promise  to  abide  by  the  terms  of  the  statute. 

(2)  Divestiture  or  resignation.  Written  notification  that  the  divestiture  or  resignation  has  occurred. 

(3)  Waivers.  A  copy  of  any  waivers  issued  pursuant  to  18  U.S.C.  208(b)(1)  or  (b)(3)  and  signed 
by  the  appropriate  supervisory  official. 

(4)  Blind  or  diversified  trusts.  Information  required  by  subpart  D  of  this  part  to  be  submitted  to  the 
Office  of  Government  Ethics  for  its  certification  of  any  qualified  trust  instrument.  If  the  Office  of  Government  Ethics 
does  not  certify  the  trust,  the  designated  agency  ethics  official  and,  as  appropriate,  the  Senate  confirmation 
committee  should  be  informed  immediately. 

Sec.  2634.805  Retention. 

Records  of  ethics  agreements  and  actions  described  in  this  subpart  shall  be  maintained  with  the  individual's 
financial  disclosure  report  at  the  agency  and  additionally,  in  the  case  of  filers  described  in  paragraphs  (a),  (b),  and 
(c)  of  2634.803  of  this  subpart,  at  the  Office  of  Government  Ethics. 

SUBPART  I;  CONFIDENTIAL  RNANCIAL  DISCLOSURE  REPORTS 
Sec.  2634.901  Policies  of  confidential  financial  disclosure  reporting. 

(a)  The  confidential  financial  reporting  system  set  forth  in  this  subpart  is  designed  to  complement  the  public 
reporting  system  established  by  title  I  of  the  Act.  High-level  officials  in  the  executive  branch  are  required  to  report 
certain  financial  Interests  publicly  to  ensure  that  every  citizen  can  have  confidence  in  the  integrity  of  the  Federal 
Government.  It  Is  equally  important  in  order  to  guarantee  the  efficient  and  honest  operation  of  the  Government  that 
other,  less  senior,  executive  branch  employees,  whose  Government  duties  involve  the  exercise  of  significant 
discretion  in  certain  sensitive  areas,  report  their  financial  interests  and  outside  business  activities  to  their  employing 
agencies,  to  facilitate  the  review  of  possible  conflicts  of  interest.  These  reports  assist  an  agency  in  administering 
its  ethics  program  and  counseling  its  employees.  Such  reports  are  filed  on  a  confidential  basis. 

(b)  The  confidential  reporting  system  seeks  from  employees  only  that  information  which  is  relevant  to  the 
administration  and  application  of  criminal  conflict  of  interest  laws,  administrative  standards  of  conduct,  and 
agency-specific  statutory  and  program-related  restrictions.  The  basic  content  of  the  reports  required  by  263i4.907 
of  this  subpart  reflects  that  certain  information  is  generally  relevant  to  all  agencies.  However,  depending  upon  an 
agency's  authorized  activities  and  any  special  or  unique  circumstances,  additional  information  may  be  necessary. 
In  these  situations,  and  subject  to  the  prior  written  approval  of  the  Director  of  the  Office  of  Government  Ethics, 
agencies  may  formulate  supplemental  reporting  requirements  by  following  the  procedures  of  2634.103  and 
2634.601(b). 

(c)  This  subpart  also  allows  an  agency  to  request,  on  a  confidential  basis,  additional  information  from 
persons  who  are  already  subject  to  the  public  reporting  requirements  of  this  part.  The  public  reporting  requirements 
of  the  Act  address  Governmentwide  concerns.  The  re^^ing  requirements  of  this  subpart  allow  agencies  to  confront 
special  or  unique  agency  concerns.  If  those  concerns  prompt  an  agency  to  seek  more  extensive  reporting  from 
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Bmployees  who  file  public  reports,  it  may  proceed  on  a  confidential,  nonpubtic  basis,  wKh  prior  written  approval  from 
the  Director  of  the  Office  of  Government  Ethics,  under  the  procedures  of  2634.103  and  2634.601(b). 

(d)  The  reports  filed  pursuant  to  this  subpart  are  specifically  characterized  as  ’confidential,”  and  are 
required  to  be  withheld  from  the  public,  pursuant  to  section  107(a)  of  the  Act.  Section  107(a)  leaves  no  discretion 
on  this  issue  with  the  agencies.  See  also  2634.604.  Further,  Executive  Order  12674  as  modHi^  by  Executive  Order 
12731  provides,  in  section  201(d),  for  a  system  of  nonpublic  (confidential)  executive  branch  financial  disclosure  to 
complement  the  Act's  system  of  public  disclosure.  The  confidential  reports  provided  for  by  this  subpart  contain 
sensitive  commercial  and  financial  Information,  as  well  as  personal  prlva^-protected  information.  These  reports  and 
the  information  which  they  contain  are,  accordingly,  exempt  from  being  released  to  the  public,  under  exemptions 
3  (A)  and  (B),  4,  and  6  of  the  Freedom  of  Information  Act  (FOIA),  5  U.S.C.  552(b)(3)  (A)  and  (B),  (b)(4),  and  (b)(6). 
Additional  FOIA  exemptions  may  apply  to  particular  reports  or  portions  of  reports.  Agency  personnel  shall  not 
publicly  release  the  reports  or  the  information  which  these  reports  contain,  except  pursuant  to  an  order  issued  by 
a  Federal  court,  or  as  otherwise  provided  under  appleable  provisions  of  the  Privacy  Act  (5  U.S.C.  552a), 

and  in  the  OGE/GO\/T-2  Governmentwide  executive  branch  Privacy  Act  system  of  records,  as  well  as  any 
applicable  agency  records  system.  If  an  agency  statute  requires  the  public  reporting  of  certain  information  and,  for 
purposes  of  convenience,  an  agency  chooses  to  collect  that  information  on  the  confidential  report  form  filed  under 
this  subpart,  only  the  special  statutory  information  may  be  released  to  the  public,  pursuant  to  the  terms  of  the 
statute  under  which  it  was  collected. 

(e)  Executive  branch  agencies  hire  or  use  the  paid  and  unpaid  sen/ices  of  many  individuals  on  an  advisory 
or  other  less  than  full-time  basis  as  special  Government  employees.  These  employees  may  include  experts  and 
consultants  to  the  Government,  as  well  as  members  of  Government  advisory  committees.  It  is  important  for  those 
agencies  that  utilize  such  services,  and  for  the  individuals  who  provide  the  services,  to  anticipate  and  avoid  real 
or  apparent  conflicts  of  interest.  The  confidential  financial  disclosure  system  promotes  that  goal,  with  special 
Government  employees  among  those  required  to  file  confidential  reports. 

(f)  For  additional  policies  and  definitions  of  terms  applicable  to  both  the  public  and  confidential  reporting 
systems,  see  2634.104  and  2634.105. 

See.  2634.902  Transition  to  the  new  confidential  financial  disclosure  reporting  system. 

(a)  The  new  confidential  financial  disclosure  reporting  system  for  executive  branch  departments  and 
agencies  established  by  this  subpart  will  become  effective  on  October  5,  1 992.  Until  this  subpart  becomes  effective, 
each  executive  agency  shali  continue  to  comply  with  its  current  regulations  governing  confidential  statements 
regarding  employment  and  financial  interests,  as  promulgated  under  prior  Executive  Order  11222,  and  5  CFR  part 
735,  s  735.106  and  subpart  D,  and  as  preserved  by  the  savings  clause  of  section  502(a)  of  Executive  Order  12674 
as  modified  by  Executive  Order  12731. 

(b)  To  the  extent  feasible,  agencies  should  strive  to  eliminate  overlaps  between,  or  gaps  in,  reporting 
periods  as  the  transition  to  the  new  confidential  reporting  system  takes  place.  However,  the  reporting  periods 
prescribed  under  the  new  system,  once  effective,  must  be  followed. 

(c)  Once  effective,  this  new  subpart  and  any  other  portions  of  this  part  applicable  to  confidential  reports 
will  supersede  5  CFR  735.106,  all  of  subpart  D  of  part  735  of  5  CFR,  and  any  implementing  agency  regulations 
thereunder.  See  also  2634.103  and  2634.601  and  2634.901  of  this  subpart  concerning  requests  for  new  special 
supplemental  agency  regulations  and  forms,  where  necessary. 

(d)  As  required  by  applicable  law  and  Executive  order,  the  confidential  statements  regarding  emplcyment 
and  financial  interests  which  were  collected  and  retained  under  existing  confidential  financial  disclosure  reporting 
systems  shall  continue  to  be  held  in  confidence.  See  section  107(a)(2)  of  the  Act,  as  effective  January  1,  1991  (as 
well  as  former  sectbn  207(a)(2)  thereof,  which  was  effective  through  December  31,  1990),  section  502(b)  of 
Executive  Order  12674  as  modified  by  Executive  Order  12731  (and  the  prior  ethics  Executive  Orders  11222  and 
12565),  and  2634.901(d)  of  this  subpart. 

Sec.  2634.903  General  requirements,  filing  dates,  and  extensions. 

(a)  Incumbents.  A  confidential  filer  who  holds  a  position  or  office  described  in  2634.904  of  this  subpart  and 
who  performs  the  duties  of  that  position  or  office  for  a  period  in  excess  of  60  days  during  the  twelve-month  period 
ending  September  30  (including  more  than  60  days  in  an  acting  capacity)  shall  file  a  confidential  report  containing 
the  information  prescribed  in  2^4.907  and  2634.908  of  this  subpart  on  or  before  October  31  immediately  following 
that  period.  For  confidential  filers  under  2634.904(c)  of  this  subpart,  consult  agency  supplemental  regulations. 

(b)  New  entrants. 

(1 )  No  later  than  30  days  after  assuming  a  new  position  or  office  described  in  2634.904  of  this 
subpart  (which  also  encompasses  the  reappointment  or  redesignation  of  a  speciai  Government  employee,  including 
one  wlto  is  serving  on  an  advisory  committee),  a  confidential  filer  shall  file  a  confidential  report  containing  the 
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information  prescribed  in  2634.907  and  2634.908  of  this  subpart.  For  oonfidentiai  fiiers  under  2634.904(c)  of  this 
subpart,  consuit  agency  suppiemental  reguiations. 

(2)  However,  no  report  shaii  be  required  if  the  individuai: 

(i)  Has,  within  30  days  prior  to  assuming  his  position,  left  another  position  or  office 
referred  to  in  2634.904  of  tfiis  subpart  or  in  2634.202,  and  has  previously  satisfied  the  reporting  requirements 
applicable  to  that  former  position,  but  a  copy  of  the  report  filed  by  the  individual  while  in  that  position  should  be 
made  available  to  the  appointing  agency,  and  the  individual  must  rx)mply  with  any  agency  requirement  for  a 
supplementary  report  for  the  new  position; 

(ii)  Has  already  filed  such  a  report  in  connection  with  consideration  for  appointment  to  the 
position.  The  agency  may  request  that  the  individual  update  such  a  report  if  more  than  six  months  has  expired 
since  it  was  filed. 


(3)  Notwithstanding  the  filing  deadline  prescribed  in  paragraph  (b)(1)  of  this  section,  agencies  may 
at  their  discretion,  require  that  prospective  entrants  into  positions  described  in  2634.904  of  this  subpart  file  their  new 
entrant  oonfidentiai  financial  disclosure  reports  prior  to  serving  in  such  positions,  to  insure  that  there  are  no 
insurmountable  ethics  concerns.  Additionally,  a  special  Government  employee  who  has  been  appointed  to  serve  on 
an  advisory  committee  shall  file  the  required  report  before  any  advice  is  rendered  by  the  empbyee  to  the  agency, 
or  in  no  event,  later  than  the  first  committee  meeting. 

(c)  Advisory  committee  definition.  For  purposes  of  this  subpart,  the  term  advisory  committee  shall  have  the 
meaning  given  to  that  term  under  section  3  of  the  Federal  Advisory  Committee  Act  (5  U.S.C.  app).  Specifically,  it 
means  any  committee,  board,  commission,  council,  conference,  panel,  task  force,  or  other  similar  group  which  is 
established  by  statute  or  reorganization  plan,  or  established  or  utilized  by  the  President  or  one  or  more  agencies, 
in  the  interest  of  obtaining  advice  or  recommendations  for  the  President  or  one  or  more  agencies  or  officers  of  the 
Federal  Government.  Such  term  includes  any  subcommittee  or  other  subgroup  of  any  advisory  committee,  but  does 
not  include  the  Advisory  Commission  on  Intergovernmental  Rotations,  the  Commission  on  Government  Procurement, 
or  any  committee  composed  wholly  of  full-time  officers  or  employees  of  the  Federal  Government. 

(d)  Extensions.  The  agency  reviewing  official  may,  for  good  cause  shown,  grant  to  any  employee  or  class 
of  employees  a  filing  extension  or  several  extensions  totaling  not  more  than  90  days. 

See.  2634.904  Confidential  filer  defined. 

The  term  confidential  filer  includes; 

(a)  Each  officer  or  employee  in  the  executive  branch  whose  position  is  classified  at  GS-15  or  below  of  the 
General  Schedule  prescribed  by  5  U.S.C.  5332,  or  the  rate  of  basic  pay  for  which  is  fixed,  other  than  under  the 
General  Schedule,  at  a  rate  which  is  less  than  120%  of  the  minimum  rate  of  basic  pay  for  GS-15  of  the  General 
Schedule;  each  officer  or  employee  of  the  United  States  Postal  Service  or  Postal  Rate  Commission  whose  basic 
rate  of  pay  is  less  than  120%  of  the  minimum  rate  of  basic  pay  for  GS-15  of  the  General  Schedule;  each  member 
of  a  uniformed  service  whose  pay  grade  is  less  than  0-7  under  37  U.S.C.  201;  and  each  officer  or  employee  in 
any  other  position  determined  by  the  designated  agency  ethics  official  to  be  of  equal  classification;  if; 

(1)  The  agency  concludes  that  the  duties  and  responsibilities  of  the  employee's  position  require 
that  employee  to  participate  personally  and  substantially  through  decision  or  the  exercise  of  significant  judgment, 
in  taking  a  Government  action  regarding; 

(i)  Contracting  or  procurement; 

(ii)  Administering  or  monitoring  grants,  subsidies,  licenses,  or  other  federally  conferred 
financial  or  operational  benefits; 

(iii)  Regulating  or  auditing  any  tion-Federal  entity;  or 

(iv)  Other  activities  in  which  the  final  decision  or  action  will  have  a  direct  and  substantial 
economic  effect  on  the  interests  of  any  non-Federal  entity;  or 

(2)  The  agency  concludes  that  the  duties  and  responsibilities  of  the  employee’s  position  require 
the  employee  to  file  such  a  report  to  avoid  involvement  in  a  real  or  apparent  conflict  of  interest,  and  to  carry  out 
the  pur^ses  behind  any  statute.  Executive  order,  rule,  or  regulation  applicable  to  or  administered  by  that  employee. 
Positions  which  might  be  subject  to  a  reporting  requirement  under  this  subparagraph  include  those  with  duties  which 
involve  investigating  or  prosecuting  violations  of  criminal  or  civil  law. 

Example  1.  A  contracting  officer  drafts  the  requests  for  proposals  for  data  processing  equipment  of 
significant  value  which  is  to  be  purchased  by  his  agency.  He  works  with  substantial  independence  of  action.  The 
contracting  officer  should  be  required  to  file  a  confidential  financial  disclosure  report. 


80  -  36 


EXECUTIVE  BRANCH  FINANCtAL  DISCLOSURE  .  .  ..  S  CFR  2034 


ExampI*  2.  An  agency  environmental  engineer  Inspects  a  manufacturing  plant  to  ascertain  whether  the 
plant  compiles  with  a  permit  to  release  a  certain  effluent  into  a  nearby  stream.  Any  violation  of  the  permit  standards 
may  result  In  civil  penalties  for  the  plant,  and  in  criminal  penaltias  for  the  plant's  management  based  upon  any 
action  which  they  took  to  create  the  violation.  If  the  agency  engineer  determines  that  the  plant  does  not  meet  the 
permit  requirements,  he  can  require  the  plant  to  terminate  release  of  the  effluent  until  the  plant  satisfies  the  permit 
standards.  Because  the  engineer  exercises  substantial  discretion  in  regulating  the  plant's  activities,  and  because  his 
final  decisions  will  have  a  substantial  economic  effect  on  the  plant's  interests,  the  engineer  should  be  required  to 
file  a  confidential  financial  disclosure  report. 

(b)  Unless  required  to  file  public  financial  disclosure  reports  by  subpart  B  of  this  part,  all  executive  branch 
special  Government  employees  as  defined  in  18  U.S.C  202(a)  and  2634.105(s),  including  those  who  serve  on 
advisory  committees.  The  term  special  Government  employees  does  not  include  an  advisory  committee  member 
who  serves  only  as  a  representative  of  an  industry  of  other  outside  entity  or  who  is  already  a  Federal  employee. 

Example  1.  A  consultant  to  an  agency  periodically  advises  the  agency  regarding  important  foreign  policy 
matters.  The  consultant  must  file  a  confidential  report  if  he  is  retained  as  a  spMial  Government  employee  and  not 
an  independent  contractor. 

Example  2.  An  advisory  committee  member  (who  is  not  a  private  group  representative)  attends  four 
committee  meetings  every  year  to  provide  advice  to  an  agency  about  pharmaceutical  matters.  No  compensation  is 
received  by  the  committee  member,  other  than  travel  expenses.  The  advisory  committee  member  must  file  a 
confidential  disclosure  report,  since  she  is  a  special  Government  employee. 

(c)  Each  public  filer  referred  to  in  2634.202  on  public  disclosure  who  is  required  by  agency  regulations 
issued  in  accordance  with  2634.907(b)  of  this  subpart  to  file  a  supplemental  confidential  financial  disclosure  report 
which  contains  information  that  is  more  extensive  than  the  information  required  in  the  reporting  individual's  public 
financial  disclosure  report  under  this  part. 

(d)  Any  employee  who,  notwithstanding  his  exclusion  from  the  public  financial  reporting  requirements  of  this 
part  by  virtue  of  a  determination  under  2634.203,  is  covered  by  the  criteria  of  paragraph  (a)  of  this  section. 

Sec.  2634.905  Exclusions  from  filing  requirements. 

Any  individual  or  class  of  individuals,  including  special  Government  employees,  described  in  2634.904  of  this 
subpart,  may  be  excluded  from  all  or  a  portion  of  the  confidential  reporting  requirements  of  this  subpart,  when  the 
agency  head  or  designee  determines  that; 

(a)  The  duties  of  a  position  make  remote  the  possibility  that  the  incumbent  will  be  involved  in  a  real  or 
apparent  conflict  of  interest; 

(b)  The  duties  of  a  position  involve  such  a  low  level  of  responsibility  that  the  submission  of  a  confidential 
financial  disclosure  report  is  unnecessary  because  of; 

(1)  The  substantial  degree  of  supervision  and  review  over  the  position;  or 

(2)  The  inconsequential  effect  of  any  potential  conflict  on  the  integrity  of  the  Government;  or 

(c)  The  use  of  an  alternative  procedure  approved  in  writing  by  the  Office  of  Government  Ethics  is  adequate 
to  prevent  possible  conflicts  of  interest. 

Example  1.  An  agency  special  Government  employee  who  is  a  draftsman  prepares  the  drawings  to  be 
used  by  an  agency  in  soliciting  bids  for  construction  work  on  a  bridge.  Because  he  is  not  involved  in  the  contracting 

?roce3s  associated  with  the  construction,  the  likelihood  that  his  actions  will  create  a  conflict  ol  interest  is  remote, 
ha  draftsman  need  not  be  required  by  the  agency  to  file  a  confidential  financial  disclosure  report. 

Example  2.  An  investigator  is  principally  assigned  as  the  field  agent  to  investigate  alleged  violations  of 
conflict  of  interest  laws.  The  investigator  works  under  the  direct  supervision  of  an  agent-in-charge.  The 
agent-in-charge  reviews  all  of  the  investigator's  work  product  and  then  uses  those  materials  to  prepare  the  ager^'s 
report  which  is  submitted  under  his  own  name.  The  agency  may  decide  not  to  require  the  investigator  to  file  a 
confidential  disclosure  report. 

Example  3.  A  nonsupervisory  auditor  at  an  agency  is  regularly  assigned  to  cases  invoking  possible  loan 
improprieties  by  financial  institutions.  Prior  to  undertaking  each  enforceme.nt  review,  the  auditor  reviews  the  file  to 
determine  if  she,  her  spouse,  minor  or  dependent  child,  or  any  general  partner,  organization  in  which  she  serves 
as  an  officer,  director,  trustee,  employee,  or  general  partner,  or  organization  with  which  she  is  negotiating  or  has 
an  agreement  or  an  arrangement  for  future  employment,  or  a  dose  friend  or  relative  is  a  subject  of  the 
investigation,  or  will  be  in  any  way  affected  by  the  investigation.  Once  she  determines  that  there  is  no  such 
relationship,  she  signs  and  dates  a  certification  which  verifies  that  she  has  reviewed  the  file  and  has  determined 
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that  no  conflict  of  interest  exists.  She  then  files  the  certificaticn  with  the  head  of  her  auditing  division  at  the  agency. 
On  the  other  hand,  if  she  cannot  execute  the  certification,  she  Informs  the  head  of  her  auditing  division.  In 
response,  the  division  will  either  reassign  the  case  or  review  the  conflicting  interest  to  determine  whether  a  waiver 
would  be  appropriate.  This  alternate  procedure,  if  approved  by  the  Office  of  Government  Ethics  in  writing,  will 
suffice  for  a  conflict  of  Interest  review.  Therefore,  the  agency  may  exclude  the  auditor  from  filing  a  confidential 
disclosure  report  under  this  subpart. 

See.  2634.906  Review  of  confidential  filer  statue. 

The  head  of  each  agency,  or  an  officer  designated  by  the  head  of  the  agency  for  that  purpose,  shall  review  any 
complaint  by  an  individual  that  his  position  has  been  improperly  determined  by  the  agency  to  be  one  which  requires 
the  submission  of  a  confidential  financial  disclosure  report  pursuant  to  this  subpart.  A  decision  by  the  agency  head 
or  designee  regarding  the  complaint  shall  be  final. 

Sec.  2634.907  Report  contents. 

(a)  Other  than  the  reports  of  confidential  filers  described  in  2634.904(c),  each  confidential  iiitancial 
disclosure  report  filed  pursuant  to  2634.903  of  this  subpart  shall  include  on  the  standard  form  prescribed  by  the 
Office  of  Government  Ethics  (see  2634.601  of  subpart  F  of  this  part)  and  in  accordance  with  instructions  issu^  by 
the  Office,  a  full  and  complete  statement  of  information  required  to  be  reported  according  to  the  provisions  of 
subpart  C  of  this  part,  (except  for  those  provisions  in  subpart  C  requiring  the  reporting  of  the  amounts  or  values 
of  any  Hem),  wHh  respect  to  the  following; 

(1)  Interests  in  property.  All  the  interests  in  property  specified  by  2634.301; 

(2)  Income.  All  the  income  Hems  specified  by  2634.302; 

(3)  Gifts  and  reimbursements.  All  gifts  and  reimbursements  specified  by  2634.304  (except  that  new 
entrants,  as  described  in  2634.903(b)  of  this  subpad,  need  not  report  any  information  on  gifts  and  reimbursements); 

(4)  LiabilHies.  All  liabilities  specified  by  2634.305; 

(5)  Agreements  and  arrangements.  Alt  agreements  and  arrangements  specified  by  2634.306;  and 

(6)  Outside  posHions.  All  outside  positions  specified  by  2634.307. 

(b)  For  reports  of  confidential  filers  described  in  2634.904(c)  of  this  subpart,  each  supplemental  confidential 
financial  disclosure  report  shall  include  only  the  supplemental  information: 

(1)  Which  is  more  extensive  than  that  required  in  the  reporting  indivkfuars  public  financial 
disclosure  report  under  this  part;  and 

(2)  Which  has  been  approved  by  the  Office  of  Government  Ethics  for  collection  by  the  agency 
concerned,  as  set  forth  in  supplemental  agency  regulations  and  forms,  issued  under  2634.103  and  26M.601  (b)(8ee 
2634.901  (b)  and  (c)  of  this  subpart). 

Sec.  2634.908  Reporting  perioda. 

(a)  Incumbents.  Each  confidential  financial  disclosure  report  filed  under  2634.903(a)  of  this  subpart  shall 
include  on  the  standard  form  prescribed  by  the  Office  of  Government  Ethics  and  in  accordance  wHh  instructions 
issued  by  the  Office,  a  full  and  complete  statement  of  the  Information  required  to  be  reported  according  to  the 
provisions  of  this  subpan  for  the  preceding  twelve  months  ending  September  30,  or  for  any  portion  of  that  period 
not  covered  by  a  previous  confidential  or  public  financial  disclosure  report  filed  under  this  part. 

(b)  New  entrants.  Each  confidential  financial  disdosura  report  filed  under  2634.903(b)  of  this  subpart  shall 
include,  on  the  standard  form  prescribed  by  the  Office  of  Government  Ethics  and  in  accordance  wHh  instructions 
issued  by  the  Office,  a  full  and  oompleta  statement  of  the  information  required  to  be  reported  according  to  the 
provisions  of  this  subpart  for  the  preceding  twelve  months  from  the  date  of  filing. 

See.  2634.909  Prooedurea,  penaHlae,  and  ethics  agreemanta. 

(a)  The  provisions  of  subpart  F  of  this  part  govern  the  filing  procedures  and  forms  for,  and  the  custody  and 
review  of,  confidential  disclosure  reports  filed  under  this  subpart. 

(b)  For  penaHies  and  remedial  action  which  apply  in  the  event  that  the  reporting  individual  fails  to  fUe, 
falsifies  information,  or  files  late  wHh  respect  to  confideniial  financial  disclosure  reports,  see  subpart  0  of  this  part. 

(c)  Subpart  H  of  this  part  on  ethics  agreements  applies  to  both  the  public  and  confidential  reportinci 
systems  under  this  part. 
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SUBPART  J:  CERUHCATES  OF  DIVESTITURE 

Stc.  2634.1001  Nonrccognitlon  for  sates  to  comply  with  conflict  of  intsrsst  rsquirsmsnts;  gsnsral 
considsratlons. 

(a)  Purpose.  This  subpart  establishes  the  procedures  and  jMlicies  of  the  Office  of  Government  Ethics  with 
respect  to  the  issuance  of  Certificates  of  Divestiture  pursuant  to  section  1043  of  the  Internal  Revenue  Code  of  1986 
(hereinafter  in  this  subpart  referred  to  as  'section  1043*). 

(b)  Scope.  Section  1043  and  the  rules  of  this  subpart  provide  for  nonrecognition  of  gain  in  the  case  of 
sales  to  comply  with  conflict  of  interest  requirements.  Tire  rules  of  this  subpart  relate  to  the  issuance  of 
Certificates  of  Divestiture  and  the  permitted  property  into  which  a  roltover  (as  such  reinvestment  are  called)  must 
be  made  in  order  for  ncnrecognition  to  be  permitted.  The  substantive  and  procedural  rules  relating  to  the  tax 
aspects  of  such  sales  and  rollovers  pursuant  to  the  statutory  scheme  are  subject  to  the  jurisdiction  of  the  Internal 
Revenue  Service.  Eligible  persons  should  seek  the  advice  of  their  personal  tax  advisors  for  guidance  as  to  the  tax 
aspects  of  divestiture  transactions  and  whether  proposed  acquisitions  meet  the  requirements  for  permitted  property. 
Internal  Revenue  Service  regulations  and  other  guidance  should  be  consulted  as  to  these  matters.  Internal 
Revenue  Service  requirements  for  reporting  dispositions  of  property  and  making  an  electnn  not  to  recognize  gain 
under  section  1043  must  be  foltowed  by  eligible  persons  wishing  to  make  such  an  election. 

(c)  Policy.  The  Federal  purpose  reflected  in  section  1043  of  the  Internal  Revenue  Code  and  these  rules 
is  to  minimize  the  burden  of  Government  service  resulting  from  gain  on  the  sale  of  assets  for  which  divestiture  is 
reasonably  necessary  because  of  the  conflict  of  interest  laws,  in  order  to  attract  and  retain  highly  qualified  personnel 
in  the  executive  branch  and  to  ensure  the  confidence  of  the  public  in  the  integrity  of  Government  officials  and 
decision-making  processes. 

Sec.  2634.1002  Issuance  of  Certificates  of  Divestiture. 

(a)  General  rule.  Pursuant  to  section  1043,  a  Certificate  of  Divestiture  with  respect  to  specific  property  shall 
be  issued  by  the  Director  of  the  Office  of  Government  Ethics  pursuant  to  the  procedures  of  paragraph  (b)  of  this 
section  upon  a  determination  that  such  divestiture  by  an  eligible  person  as  defined  in  paragraph  (c)  of  this  section 
is  reasonably  necessary  to  comply  with  18  U.S.C.  1^8,  or  any  other  Federal  conflict  of  interest  statute,  regulation, 
rule,  or  executive  order,  or  pursuant  to  the  request  of  a  congressional  committee  as  a  condKion  of  confirmation. 

(b)  Procedural  requirements 

(1 )  Required  submissions.  A  determination  to  issue  a  Certificate  of  Divestiture  may  be  made  by 
the  Director  of  the  Office  of  Government  Ethics  only  upon  the  submission  by  the  designated  agency  ethics  official 
of  the  agency  of  employment  or  proposed  employment  of  the  individual  referred  to  in  paragraph  (c)(1)  of  this 
seetton  of  full  and  complete  case  materials  to  the  Office  of  Government  Ethics.  Such  case  materials  shall  include: 

(i)  A  copy  of  the  written  request  from  such  individual  to  the  designated  agency  ethics 
official  to  pursue  certification  in  the  case  of  the  property  to  be  divested; 

(ii)  In  the  case  of  an  individual  referred  to  in  paragraph  (c)(1)  of  this  section  who  is 
required  by  the  rules  of  this  part,  or  part  735  (subpart  D)  or  part  2833  or  this  title,  to  file  a  financial  disclosure 
report,  a  copy  of  the  latest  report  which  has  been  filed; 

(iii)  A  detailed  description  of  the  specific  property  as  to  which  divestiture  is  contemplated; 

(iv)  Complete  statements  of: 

(A)  The  facts  and  circumstances  relevant  to  whetfrer  there  is  a  reasonable 
necessity  for  divestKure  (Including  a  descre^ion  of  the  position  or  applicable  statutory  citation  setting  forth  the  duttee 
of  the  subject  position);  and 


(B)  Analysis  and  opinion  from  such  deslgrteted  agency  ethics  official  concerning 
the  application  of  the  rules  of  this  subpad  in  the  case  of  the  proposed  oertificatton;  and 

(v)  In  lieu  of  the  materials  described  in  paragraph  (b)(1)(iv)  of  this  section,  in  the  ease  of  the 
contemplated  divestiture  of  specific  property  pursuant  to  the  request  of  a  congressional  committee  as  a  condition 
of  confirmation,  such  materials  shall  indude  the  written  acknowledgemeni  of  the  Chairman  of  such  committee  of 
such  request. 


(2)  Standards  for  issuance.  Cedlfication  pursuant  to  the  rules  of  this  subpart  relates  to  the 
reasonable  necessity  for  the  divestiture  of  spedfic  property  pursuant  to  section  1043.  Diveeliture  is  one  of  the 
standard  remedial  actions  available  to  oor.iply  with  oonflid  d  interest  statutes,  regulations,  rules,  artd  executive 
orders  (see  2634.604(b)(S)),  ono  certification  ameliorates  the  I  ipad  of  a  divestiture.  In  cases  in  which  the 
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contemplated  divestiture  is  not  pursuant  to  the  request  of  a  congressional  committee  as  a  condition  of  confirmation, 
a  Certificate  of  Divestiture  will  be  issued  by  the  Director  of  the  Office  of  Government  Ethics  only  if  he  concurs  with 
the  opinion  of  the  designated  agency  ethics  official  referred  to  in  paragrapl>  (b)(l)(iv)(B)  of  this  section  that  such 
divestiture  is  reasonably  necessary  to  comply  with  18  U.S.C.  208,  or  any  cth^r  Federal  conflict  of  interest  statute, 
regulation,  rule,  or  executive  order.  Issues  relating  to  whether  the  terms  of  a  contemplated  divestiture  constitute 
a  sale  or  other  disposition  of  the  property  under  Internal  Revenue  Service  Rules  and  other  tax  matters  are  under 
the  jurisdiction  of  the  Internal  Revenue  Service.  See  2634.1001(b). 

(3)  Documentation  of  the  certification.  Certification  shall  be  indicated  by  a  letter  from  the  Director 
to  the  eligible  party  or  his  representative. 

(c)  Eligibla  person.  For  purposes  of  section  1043  and  this  subpart,  the  term  'eligible  person*  includes; 

(1)  Any  officer  or  employee  of  the  Executive  branch  of  the  Federal  government,  except  a  person 
who  is  a  special  Government  employee  as  defined  in  18  U.S.C.  202;  and 

(2)  The  spouse  and  any  minor  or  dependent  child  of  an  individual  referred  to  in  paragraph  (c)(1) 
of  this  section  whose  ownership  of  property  required  to  be  divested  is  attributable  to  such  person  by  18  U.S.C.  208, 
or  any  other  Federal  conflict  of  interest  statute,  regulation,  rule,  or  executive  order. 

Sec.  2634.1003  Permitted  property. 

(a)  In  general.  The  categories  of  permitted  property  into  which  rollovers  are  permitted  to  be  made  have 
been  drawn  through  the  rules  of  this  section  so  as  to  be  neutral  in  respect  of  the  vast  majority  of  Federal  pn^rams 
and  responsibilities.  The  Internal  Revenue  Service  has  jurisdiction  with  respect  to  determinations  concerning  the 
application  of  the  rules  of  this  section  in  specific  cases  (see  2634.1001(b)).  However,  the  ethics  program  rules 
amicable  to  specific  agencies  and  positions  may  further  limit  an  eligible  person’s  choices.  The  advice  of  the 
designated  agency  ethics  official  should  be  sought  in  this  regard.  For  example,  there  are  restrictions  on  the 
purchases  of  shares  in  regulated  investment  companies  by  some  Securities  and  Exchange  Commission  personnel 
and  on  purchases  of  obligations  of  the  United  States  by  some  officials  of  the  Department  of  the  Treasury. 
Additionally,  it  may  not  be  appropriate  for  some  offidals  of  agencies  having  international  responsibilities  to  invest 
in  mutual  funds  which  exclusively  invest  in  securities  outside  of  the  United  States. 

(b)  Definition  of  'permitted  property*.  For  purposes  of  section  1043  and  this  subpart,  the  term  'permitted 
property*  means: 


(1)  Any  obligation  of  the  United  States:  and 

(2)  Any  'diversified  investment  fund*,  as  defined  in  paragraph  (c)  of  this  section. 

(c)  Diversified  investment  fund 

(1)  Definition.  The  term  'diversified  investment  fund*  means  any  open-end  mutual  fund  (which  is 
a  'regulated  Investment  company*,  as  defined  by  section  851  of  the  Internal  Revenue  Code  of  1986),  which  by  its 
prosp^us,  or  any  common  trust  fund  maintained  by  a  bank  (which  is  a  'common  trust  fund’,  as  defined  by  section 
584(a)  of  the  Internal  Revenue  Code  of  1986),  whi^  by  the  literature  it  distributes  to  prosf^ive  and  current 
investors  describing  its  objectives  and  practices,  does  not  indietfe  the  objective  or  practice  of  devoting  its 
investments  to  particular  or  limited  industrial,  economic,  or  geographic  sectors. 

(2)  Ownership  limitation.  Notwithstanding  any  other  rule  of  this  paragraph  (c).  a  fund  may  not  be 
considered  to  be  a  diversified  investment  fund  In  any  case  In  which  the  ownership  of  more  than  one  percent  of  the 
market  value  of  the  fund  would  be  attributable  to  an  Individual  referred  to  in  2^4. 1002(c)(1)  immediitely  after  a 
rollover. 


Example  1;  The  Alpha  Group  is  a  family  of  funds  which  markets  numerous  open-end  mutual  funds  which 
are  typical  of  those  generally  avaUabla  to  the  general  public; 

(I)  The  foNowing  funds  of  the  Alpha  Group  would  be  presumed  to  be  diversified  investment  funds  for 
purposes  of  paragraph  (c)(1)  of  this  section,  unless  their  prospectuses  indicated  an  objective  or  prectioe  of  devoting 
their  investments  to  parti^lar  or  limited  industrial,  economic,  or  geographic  sectors:  the  Common  Stock  Fund,  the 
Growth  Stock  Fund,  the  SAP  Index  Fund,  the  Glcibal  Fund  (investing  in  common  stocks  world-wide),  the  Blue  (^ip 
Fund,  the  Corporate  Bond 

Fund,  the  Municipal  Bond  Fund,  and  the  Government  Bond  Fund  (which  invests  exclusively  in  obligatiorts  of  the 
United  States). 

(ii)  me  following  funds  of  the  Alpha  Group  would  not  be  presumed  to  qualify  as  diversified  investment 
funds,  unless  their  prospectuses  indicated  that  they  do  not  have  an  objective  or  practice  of  devoting  their 
kivestments  to  parlicuiar  or  limited  industrial,  economic,  or  oeographie  sectors  for  purposes  of  paragraph  (cKI)  of 
this  section:  The  Pacific  fund,  the  Mexico  Fund,  the  New  cngfand  Fund,  the  Gold  Fund,  the  Commodity  Futuree 
Fund,  the  Venture  C^tal  Fund,  and  the  Drug  Industry  Sector  FurKf, 
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ExampI*  2:  Tha  Omoga  Fund  is  a  dosad-and  mutual  fund  which  is  listad  on  tha  Naw  YorH  Stodt 
Exchanga.  Tha  Omaga  Fund  is  not  a  divarsKiad  invastmant  fund,  as  only  opan-and  mutual  funds  ara  within  tha 
dafinition  of  that  tarm  pursuant  to  paragraph  (c)(1)  of  this  section. 

Sae.  2834.1004  Spaclal  rula. 

aesass  to  Cartificatas  of  Oiiostitura.  Tha  Certificatas  of  Divastitura  issued  pursuant  to  tha  provisions  c4  this 
part  shaN  ba  availabla  to  tha  public  in  aocordanca  with  tha  nilas  of  2634.603  of  this  part. 
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SECTION  2.  PUBLIC  FINANCIAL  DISCLOSURE  REPORT  (SF-278) 

7-200.  Individuals  Required  to  File 

a.  Covered  Positions.  For  purposes  of  this  section, 
the  following  individuals  are  in  "covered  positions"  and  are  required  by  the  Ethics 
in  Government  Act  of  1978,  Pub.  L.  95-521  (reference  (b))  to  file  an  SF  278, 
Appendix  C  of  this  Regulation,  with  their  DoD  Component  DAEO  or  designee  as 
set  out  in  subsection  7-205  of  this  Regulation,  below: 

(1)  Civilian  Presidential  appointees; 

(2)  Regular  and  Reserve  military  officers  whose 

pay  grade  is  0-7  or  above; 

(3)  Members  of  the  Senior  Executive  £5ervice; 

(4)  Other  civilian  DoD  employees,  including 
special  Government  employees,  whose  positions  are  classified  above  GS/GM-15 
prescribed  by  5  U.S.C.  5332  (reference  (c))  or  whose  rate  of  basic  pay  is  fixed  at  or 
above  120%  of  the  minimum  rate  of  basic  pay  for  a  GS/GM-15; 

(5)  DoD  employees  in  the  excepted  service  in 
positions  that  are  of  a  confidential  or  policy-making  character  unless  they  have 
been  excluded  by  the  Director,  CXSE.  See  subsection  7-200.d.  of  this  Regulation, 
below; 


(6)  Individuals  serving  by  appointment  under 
the  Intergovernmental  Personnel  Art,  from  State  or  local  governments,  institutions 
of  higher  education  or  other  eligible  organizations.  See  5  U.S.C.  3371-3376 
(reference  (c)); 


(7)  Civilian  individuals  who  are  detailed  to 
positions  described  in  subsection  7-200.a.(3)  through  7-200.a.(5)  of  this  Regulation, 
above; 

(8)  DoD  Component  DAEOs. 

b.  Waiver.  An  individual  otherwise  required  to  file 
an  SF  278,  App>endix  C  of  this  Regulation,  but  who  now  is  expected  to  perform 
the  duties  of  a  covered  position  for  less  than  130  days  in  a  calendar  year,  may 
request  a  waiver  of  any  or  all  reporting  reauirements  from  the  Director,  OGE,  in 
accordance  with  5  C.F.R.  2634  (reference  (a))  in  subsection  7-100  of  this  Regulation, 
above. 
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c.  Exceprion.  An  individual  who  is  nominated  to  or 
assumes  a  covered  position  is  not  required  to  file  an  SF  278,  Appendix  C  of  this 
Regulation,  if  the  Secretary  concerned  or  the  DoD  Component  DAEO  determines 
that  the  individual  is  not  reasonably  expected  to  perform  the  duties  of  the  position 
for  more  than  60  days  in  a  calendar  year.  If  such  individual  performs  the  duties 
of  the  position  for  more  than  60  days  in  a  calendar  year,  an  SF  278,  Appendix  C 
of  this  Regulation,  shall  be  filed  within  15  days  after  the  61st  day  of  duty. 

d.  Exclusion.  The  Director,  OGE,  may  exclude  an 
individual  who  is  in  a  covered  position  under  subsection  7-200.a.(5)  of  this 
Regulation,  above,  from  the  requirement  to  file  an  SF  278,  Appendix  C  of  this 
Regulation,  in  accordance  with  5  C.F.R.  2634.203  (reference  (a))  in  subsection  7-100 
of  this  Regulation,  above. 


7-201.  Information  on  Covered  Positions.  The  directors  of  DoD 
Component  personnel  offices  are  responsible  for  providing  the  following 
information  to  their  DoD  Component  DAEOs  or  designees: 

a.  The  name,  position,  grade,  organization  and 
entrance-on-duty  or  termination  date  of  each  individual  assigned  to  the  DoD 
Component  who  is  required  to  file  a  new  entrant  or  termination  SF  278,  Appendix 
C  of  this  Regulation,  immediately  upon  the  appointment  of  the  individual  to  a 
position  requiring  filing,  or  upon  receipt  of  an  SF  52,  "Request  for  Personnel 
Action,"  August  1988,  Appendix  C  of  this  Regulation,  requesting  approval  of  the 
retirement,  resignation,  or  removal  of  the  individual  from  such  a  position; 

b  By  January  10  of  each  year,  the  name,  position, 
grade,  and  organization  of  each  individual  assigned  to  the  DoD  Component  who 
is  required  to  file  an  annua).  SF  278,  Appendix  C  of  this  Regulation. 

7-202.  Notification  of  Requirement  to  File.  Each  DoD 
Component  DAEO  or  designee  shall  provide  appropriate  notices  and  instructions 
to  all  reporting  individuals  to  ensure  the  timely  preparation  of  the  reports  and 
submission  to  supervisors  and  Ethics  Counselors  for  review  and  filing. 

7-203.  Time  of  Filing 

a.  Nomination  Reports 

(1)  Any  time  after  public  announcement  but 
within  five  days  after  transmittal  by  the  President  to  the  Senate  of  the  nomination 
of  an  individual  to  a  civilian  DoD  position  that  requires  the  advice  and  consent  of 
the  Senate,  the  DoD  Component  DAEO  shall  ensure  the  nominee's  SF  278, 
Appendix  C  of  this  Regulation,  is  filed  with  appropriate  authorities. 

(2)  The  report  shall  contain  the  information 
prescribed  in  the  "Instructions  for  Completing  SF  278"  attached  to  the  SF  278, 
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Appendix  C  of  this  Regulation.  These  reports  shall  be  certified  by  the  DoD 
Component  DAEO,  and  processed  as  prescribed  by  OGE  regulation,  5  C.F.R.  2634 
(reference  (a))  in  subsection  7-100  of  this  Regulation,  above. 

(3)  Unless  otherwise  required  by  the  Senate, 
nomination  reports  are  not  required  of  individuals  nominated  to  positions  as 
military  officers.  Such  individuals  must  file  new  entrant  reports  as  prescribed 
below. 


b.  New  Entrant  Reports 

(1)  Within  30  days  of  assuming  a  covered 
position,  a  reporting  individual  shall  submit  an  SF  278,  Appendix  C  of  this 
Regulation. 


(2)  The  report  shall  contain  the  information 
prescribed  for  new  entrant  reports  in  the  "Instructions  for  Completing  SF  278" 
attached  to  the  SF  278,  Appendix  C  of  this  Regulation. 

(3)  No  new  entrant  report  is  necessary  if  the 
reporting  individual  has,  within  30  days  prior  to  assuming  a  new  position,  left 
another  covered  position  for  which  the  reporting  individual  filed  an  SF  278, 
Appendix  C  of  this  Regulation. 


(4)  Notwithstanding  subsection  7-200.C.  of  this 
Regulation,  above.  Reserve  military  officers  shall  file  a  new  entrant  report  within 
30  days  of  promotion  to  grade  0-7,  regardless  of  whether  they  are  expected  to 
perform  active  duty  for  more  than  60  days. 

c.  Annual  Reports.  Any  time  after  January  1  but  not 
later  than  May  15,  a  reporting  individual  who  served  in  a  covered  position  for 
more  than  60  days  during  the  preceding  calendar  year  shall  file  an  annual  SF  278, 
Appendix  C  of  this  Regulation.  For  Reserve  military  officers,  only  service 
pursuant  to  orders  issued  under  title  10,  United  States  Code,  is  counted. 

d.  Termination  Reports.  Not  sooner  than  15  days 
before  but  not  later  than  30  days  after  termination  from  a  covered  position,  a 
reporting  individual  shall  submit  an  SF  278,  Appendix  C  of  this  Regulation.  A 
termination  report  is  not  required  of  a  reporting  individual  who,  within  30  days  of 
such  termination,  assumes  another  covered  position.  A  termination  report  is  not 
required  of  a  Reserve  military  officer  in  the  grade  of  0-7  or  above  who  did  not 
serve  more  than  60  days  on  acdve  duty  during  the  calendar  year  in  which  the 
military  officer  is  transferred  to  the  Retired  Reserve. 
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e.  Extension  of  Filing  Deadlines.  The  DoD 
Component  DAEO,  in  the  case  of  civilian  Presidential  appointees,  and  the  DoD 
Component  DAEO  or  designee  in  other  cases,  may  grant,  for  good  cause,  a  filing 
extension  up  to  45  days.  All  requests  for  extensions  shall  be  provided,  in  writing, 
by  the  reporting  individual  to  the  DoD  Component  DAEO  or  designee.  The 
request  shall  contain  a  clear  statement  of  the  reasons  for  the  request  and  shall  be 
submitted  in  advance  of  the  original  filing  deadline.  Requests  for  additional  time 
beyond  the  initial  45  day  extension  shall  be  forwarded  by  the  appropriate  DoD 
Component  DAEO  or  designee  with  his  comments  to  the  Director,  (DGE,  who  may 
grant  an  additional  45  days  extension.  The  reporting  individual  shall  notify  his 
supervisor  of  any  extension  granted. 

f.  Combined  Annual  and  Termination  Reports. 
Reporting  individuals  who  anticipate  terminating  their  DoD  employment  before 
June  30  may  request  an  extension  from  the  appropriate  DoD  Component  DAEO  or 
designee  of  up  to  45  days  in  order  to  file  one  consolidated  annual  and  termination 
report.  Combined  annual  and  termination  reports  must  be  filed  within  30  days 
after  termination  of  employment  or  service  but  not  later  than  July  15. 

g.  Late  Filing  Fee 

(1)  Any  reporting  individual  who  is  required  to 
file  an  SF  278,  Appendix  C  of  this  Regulation,  and  does  so  more  than  30  days 
after  the  date  the  report  is  required  to  be  filed,  or,  if  an  extension  is  granted, 
more  than  30  days  after  the  last  day  of  the  filing  extension  period,  shall  be  subject 
to  a  $200  late  filing  fee.  See  5  C.F.R.  2634  (reference  (a))  in  subsection  7-100  of 
this  Regulation.  Such  fee  shall  be  collected  by  the  DoD  Component  DAEO  or 
designee  for  deposit  with  the  U.S.  Treasury. 

(2)  If  the  reporting  individual  fails  to  remit  the 
$200  fee  within  90  days,  the  fee  shall  be  subject  to  DoD  Component  debt  collection 
procedures. 


(3)  If  extraordinary  circumstances  existed  that 
caused  the  late  submission  of  the  report,  a  request  for  a  waiver  of  the  fee  may  be 
submitted  by  the  reporting  individual  with  supporting  documentation  to  the  DoD 
Component  DAEO  or  designee.  The  DoD  Component  DAEO  or  designee  shall 
review  the  request  and  forward  it  with  a  recommendation  for  approval  or  denial 
to  OGE.  OGE  will  grant  or  deny  the  waiver. 

7-204.  Content  of  Report 

a.  Instructions  for  completing  the  SF  278,  Appendix 
C  of  this  Regulation,  are  attached  to  the  form.  See  detailed  instructions  at 
5  C.F.R.  2634.301  through  2634.408  (reference  (a))  in  subsection  7-100  of  this 
Regulation,  above,  for  additional  guidance  or  contact  the  local  Ethics  Counselor. 
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b.  A  complete  report  is  required  even  if  no  changes 
have  occurred  since  the  last  submission. 

c.  Termination  reports  shall  contain  information 
covering  the  preceding  calendar  year,  if  an  annual  report  was  not  filed  for  that 
year,  and  that  portion  of  the  present  calendar  year  up  to  the  date  of  termination 
from  the  covered  position. 


d.  A  reporting  individual  shall  request  required 
information  known  only  to  another  person  to  be  submitted  by  that  person  to 
appropriate  reviewing  authorities.  Such  a  submission  may  be  made  with  a  request 
for  confidentiality  which  shall  be  honored  by  DoD  reviewing  authorities  when 
appropriate  even  if  it  limits  disclosure  to  the  reporting  individual. 

7-205.  Chain  of  Submission.  A  reporting  individual  shall 
submit  his  SF  278,  Appendix  C  of  this  Regulation,  as  follows; 

a.  A  civilian  Presidential  appointee  shall  file  directly 
with  his  DoD  Component  DAEO  or  designee; 

b.  Any  other  reporting  individual  shall  submit  his 
SF  278,  Appendix  C  of  this  Regulation,  through  his  supervisor  and  through  his 
Ethics  Counselor  to  the  DoD  Component  DAEO  or  designee.  In  some  cases,  the 
Ethics  Counselor  and  the  DoD  Component  DAEO  or  designee  are  the  same 
person; 


(1)  A  military  officer  serving  in  a  DoD 
Component  or  in  the  Central  Intelligence  Agency  shall  submit  ms  report  through 
his  supervisor  directly  with  the  DAEOs  or  designees  of  those  agencies; 

(2)  A  military  officer  serving  in  OSD  or  for  the 
Chairman  of  the  Joint  Chiefs  of  Staff  and  Joint  Staff,  shall  submit  his  report, 
through  his  supervisor,  to  the  GC,  DoD,  as  the  DoD  Component  DAEO; 

(3)  A  military  officer  serving  in  a  joint.  Unified, 
Specified  or  Combined  Commands,  other  than  a  Commander  in  Chie^  shall  file 
through  his  supervisor  directly  wi^  his  DoD  Component  DAEO  or  designee.  A 
Commander  in  Chief  of  such  command  shall  file  with  the  Legal  Advisor  to  the 
Chairman  of  the  Joint  Chiefs  of  Staff. 

c.  A  reporting  individual  who  has  more  than  one 
immediate  supervisor  shall  submit  his  report  through  both  supervisors  prior  to 
submitting  it  to  the  DoD  Component  DAEO  or  designee.  Such  a  reporting 
individual  may  submit  a  copy  of  his  report  to  one  supervisor  and  the  original  to 
the  other  in  order  to  expedite  processing; 
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d.  Reporting  individuals  on  detail  to  other  Executive 
or  Legislative  Branch  Agencies  shall  follow  the  filing  requirements  and  procedures 
of  those  agencies. 


7-206.  Review 

a.  Initial  Supervisor  Review.  Upon  receipt  of  an 
SF  278/  Appendix  C  of  this  Regulation/  the  supervisor  of  the  reporting  individual 
shall  review  the  report  to  determine  if  any  of  the  reported  financial  interests  reveal 
a  conflict  of  interest  with  the  reporting  individual's  current  and  future  official 
duties.  See  5  C.F.R.  2634.605(b)  (reference  (a))  in  subsection  7-100  of  this 
Regulation,  above.  The  supervisor  shall  supplement  the  report  with  any  required 
information  or  data,  including  comments  on  the  existence  of  actual  or  apparent 
conflicts  of  interest/  and  forward  the  report  with  all  attachments  to  the  Ethics 
Counselor.  If  any  review  reveals  a  conflict  or  apparent  conflict,  the  supervisor 
shall  ensure  that  the  matter  is  resolved  in  accordance  with  subsection  7-206.b.(7)  of 
this  Regulation,  below. 


b.  Ethics  Counselor  Review 

(1)  When  applicable,  the  Ethics  Counselor  shall 
review  each  report  to  determine  that 


(a)  Each  item  is  completed;  and 

(b)  No  interest  or  position  disclosed  on 
the  report  violates  or  appears  to  violate: 

1  Any  applicable  provision  of 
Chapter  11  of  title  18,  United  States  Code  (reference  (d)); 

2  Pub.  L.  95-521  (reference  (b)), 

and  implementing  regulations; 

2  E.O.  12674  (reference  (e)),  in 

subsection  12-100  of  this  Regulation  and  implementing  regulations;  or 

4  Any  other  related  laws  or 

regulations  applicable  to  [>oD  employees. 

(2)  The  reports  are  to  be  taken  at  "face  value" 
unless  there  is  a  patent  omission  or  ambiguity  or  the  official  has  independent 
knowledge  of  matters  outside  the  report.  However,  to  ensure  that  there  are  no 
omissions,  the  previous  report  of  each  rep^urting  individual,  if  applicable,  shall  be 
compared  to  the  current  submission. 
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(3)  If  the  Ethics  Counselor  believes  that 
additional  information  is  required,  the  reporting  individual  shall  be  notified  of  the 
additional  information  required  and  the  date  by  which  it  must  be  submitted.  The 
reporting  individual  shall  submit  the  required  information  directly  to  the  Ethics 
Counselor. 


(a)  When  the  Ethics  Counselor  amends  or 
revises  a  report  based  on  additional  information  obtained  from  the  reporting 
individual,  he  shall  initial  the  amendment  or  revision  and  make  a  note  of  the 
source  of  the  information  in  the  comment  section  of  the  report.  For  example,  if 
the  Ethics  Counselor  adds  to  a  report  that  a  certain  fund  is  an  excepted 
investment  fund  based  on  a  telephone  conversation  with  the  reporting  individual, 
he  shall  number  and  initial  the  change  on  Schedule  A  and  add  a  notation  in  the 
comment  section  of  the  report,  such  as  "1.  per  telecon  with  Mr.  Doe  on  June  16, 
1992"  and  initial  the  comment. 


(b)  When  a  substantial  amount  of 

information  is  missing  from  the  report,  it  shall  be  returned  to  the  supervisor  for 
evaluation  in  accordance  with  the  standards  set  forth  in  subsection  7-206.b.(l)  of 
this  Regulation,  above,  with  instructions  to  return  it  to  the  Ethics  Counselor  with 
any  additional  comments  or  supplementary  information. 

(4)  If  the  Ethics  Counselor  agrees  with  the 
supervisor's  evaluation  that  no  item  violates,  or  appears  to  violate,  applicable  laws 
or  regulations,  then  he  shall  annotate  the  report  or  attach  an  endorsement  stating 
that  no  conflicts  of  interest  under  applicable  laws  or  regulations  exist,  and  forward 
it  to  the  appropriate  DoD  Component  DAEO  or  designee. 

(5)  If  the  Ethics  Counselor  disagrees  with  the 
supervisor's  evaluation,  and  concludes  that  the  report  does  not  comply  with 
applicable  laws  and  regulations,  he  shall  do  the  following: 

(a)  Notify  the  reporting  individual  in 
writing  of  the  preliminary  determination; 

(b)  Afford  the  reporting  individual  a 
reasonable  opportunity  for  an  oral  or  written  response;  and 

(c)  Determine,  after  considering  any 

response,  whether  or  not  the  reporting  individual  is  in  compliance  with  applicable 
laws  and  regulations.  If  the  Ethics  Counselor  concludes  that  the  report  does  fulfill 
the  requirements,  he  shall  annotate  the  report  or  attach  an  endorsement  stating 
that  no  conflicts  of  interest  under  applicable  laws  or  regulations  exist  and  dispose 
of  the  report  in  accordance  with  subsection  7-206.b.(4)  of  this  Regulation,  above.  If 
the  Ethics  Counselor  determines  that  it  does  not,  he  shall: 


87 


of  the  conclusion; 


1 


Notify  the  reporting  individual 


Z  Afford  the  reporting  individual 

an  opportunity  for  personal  consultation,  if  practicable; 

Z  Determine  what  remedial  action 

should  be  taken  to  bring  the  reporting  individual  into  compliance; 

4  Notify  the  reporting  individual, 
in  writing,  of  the  remedial  action  required,  indicating  a  date  by  which  that  action 
must  be  taken;  and 

5  Ensure  that  the  supervisor  of 

the  reporting  individual  is  notified  of  the  required  remedial  action  and  date  by 
which  that  action  must  be  taken. 

(6)  Except  in  unusual  situations,  which  must  be 
documented  fully  to  the  satisfaction  of  the  Ethics  Counselor,  remedial  action  shall 
be  completed  within  three  months  from  the  date  the  reporting  individual  was 
notified  that  the  action  is  required. 

(7)  Remedial  steps,  in  accordance  with  5  C.F.R. 
2634.605  et  seq.  (reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  may 
include  the  following  measures: 


(a)  Divestiture: 

1  Any  reporting  individual  or  the 

spouse,  minor  or  dependent  child  of  a  reporting  individual,  may  be  issued  a 
Certificate  of  Divestiture  by  the  Director,  OGE,  upon  a  determination  that  such 
divestiture  is  reasonably  necessary  to  comply  with  18  U.S.C.  208  (reference  (d)),  or 
any  other  Federal  Government  conflict  of  interest  statute,  regulation,  rule,  or 
Executive  Order,  or  pursuant  to  the  request  of  the  Senate  as  a  condition  of 
confirmation; 


2  If  obtained  before  the  sale,  the 
Certificate  of  Divestiture  allows  for  the  non-recognition  of  capital  gains  that  result 
upon  the  sale  of  property  to  comply  with  conflict  of  interest  requirements  if  the 
property  is  rolled  over  into  property  permitted  by  CX3E.  See  5  C.F.R.  2634.1001 
(reference  (a))  in  subsection  7-100  of  this  Regulation,  above; 

2  The  following  items  must  be 
submitted  to  the  Director,  OGE,  by  the  DoD  Component  DAEO: 
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(i)  A  copy  of  the  written 

request  from  the  reporting  individual  to  the  DoD  Component  DAEO  to  seek 
certification  in  the  case  of  the  property  to  be  divested; 

(ii)  A  copy  of  the  latest 

SF  278  or  SF  450,  Appendix  C  of  this  Regulation; 

(iii)  A  detailed  description  of 
the  specific  property  for  which  divestiture  is  contemplated; 

(iv)  A  complete  statement  by 
the  DoD  Component  DAEO  or  designee  of  the  facts  and  circumstances  relevant  to 
the  requirement  for  divestiture  and  an  explanation  of  the  rules  that  apply  to  the 
requirement  for  divestiture; 


(v)  An  analysis  and 

recommendation  as  to  whether  the  certificate  should  be  granted. 


4  The  Director,  OGE,  will  issue  a 
Certificate  of  Divestiture  when  divestiture  is  a  condition  for  Senate  confirmation  or 
is  reasonably  necessary  to  comply  with  conflict  of  interest  requirements. 


subsection  2-204  of  this  Regulation; 

(b) 

Disqualification  in  accordance  with 

(c) 

Limitation  of  duties; 

(d) 

Transfer  or  reassignment; 

(e) 

Resignation; 

or  (b)(3)  (reference  (d)); 

(f) 

Exemption  under  18  U.S.C.  208(b)(1) 

trust. 

(g) 

Establishment  of  a  qualified  blind 

(8) 

When 

the  Ethics  Counselor  determines  that 

a  reporting  individual  has  complied  fully  with  the  remedial  measures,  a  notation 
to  that  effect  shall  be  made  in  the  comment  section  of  the  SF  278,  Appendix  C  of 
this  Regulation.  The  Ethics  Counselor  shall  then  follow  the  procedures  set  forth  in 
subsection  7-206.b.(4)  of  this  Regulation,  above. 

(9)  If  steps  ensuring  compliance  with  applicable 
laws  and  regulations  are  not  taken  by  the  date  established,  the  Ethics  Counselor 
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shall  report  the  matter  to  the  Agency  Designee  for  appropriate  action,  with  an 
information  copy  to  the  DoD  Component  DAEO. 

c.  DoD  Component  DAEO  Review 

(1)  The  DoD  Component  DAEO  or  designee 
shall  review  the  report  in  accordance  with  the  standards  set  forth  in  subsections 
7-206.b.(l)  and  7-206.b.(2)  of  this  Regulation,  above. 

(2)  Additional  information  required  by  the  DoD 
Component  DAEO  or  designee  shall  be  collected  in  accordance  with  subsection 
7-206.b.(3)  of  this  Regulation,  above. 

(3)  The  DoD  Component  DAEO  or  designee 
shall  notify  the  reporting  individual  of  any  necessary  remedial  action  in  accordance 
with  procedures  set  forth  in  subsection  7-206.b.(5)  of  this  Regulation,  above. 

(4)  When  the  DoD  Component  DAEO  or 
designee  determines  that  no  item  violates,  or  appears  to  violate,  any  applicable  law 
or  regulation,  or  when  the  DoD  Component  DAEO  or  designee  determines  that  a 
reporting  individual  has  complied  fully  with  the  remedial  measures,  the  DoD 
Component  DAEO  or  designee  shall  sign  and  date  the  report. 

(5)  If  steps  ensuring  compliance  with  applicable 
laws  or  regulations  are  not  taken  by  the  date  established,  the  DoD  Component 
DAEO  or  designee  shall  report  the  matter  to  the  Head  of  the  DoD  Component  for 
remedial  action,  with  an  information  copy  to  the  Director,  OGE. 

(6)  If  the  DoD  Component  DAEO  or  designee 
concludes  that  no  item  violates,  or  appears  to  violate,  any  applicable  law  or 
regulation,  but  that  there  are  financial  interests  in  non-Federal  entities  doing  or 
seeking  business  with  DoD,  then  the  DoD  Component  DAEO  or  designee  may 
issue  a  memorandum  of  caution  to  the  reporting  individual. 

(7)  All  reports  shall  be  reviewed  within  60  days 
after  the  date  of  hling.  The  DoD  Component  DAEO  or  designee  shall  record  the 
date  of  the  review  and  ensure  that  all  reports  are  reviewed  within  the  60  day 
period.  After  review,  the  DoD  Component  DAEO  or  designee  may  proceed  to 
obtain  additional  information,  seek  remedial  action,  or  sign  and  date  the  report. 

d.  Special  Reviewing  Requirements  of  0-9  and  0-10 
Flag  and  General  Officer  Nominees 

(1)  As  part  of  the  process  for  approving 
nominees  for  appointment  to  0-9  and  0-10  Flag  or  General  ofhcer  positions,  the 
Secretaries  of  the  Military  Departments  shall  ensure  that  the  nominee  has  a  current 
SF  278,  Appendix  C  of  mis  ^gulation,  on  file  and  that  the  report  has  been 
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reviewed  by  the  appropriate  DoD  Component  DAEO  or  designee  in  relation  to  the 
position  for  which  he  is  being  considered. 

(2)  Secretaries  of  Military  Departments  shall 
cause  a  review  of  all  relevant  systems  of  records  maintained  bv  their  departments 
including  investigative  files,  to  determine  if  there  is  any  evidence  that  the  nominee 
has  violated  the  rules  or  standards  of  conduct. 

(3)  Each  nomination  forwarded  to  the  Secretary 
of  Defeiise  shall  be  accompanied  by  a  certification  by  the  Secretary  of  the  Military 
Department  concerned  that  the  lequired  review  has  been  conducted  and  has  or 
has  not  disclosed  a  f  ‘elation  of  the  rules  or  standards  of  conduct. 


7-207. 


a.  Designation  of  Certifying  Official.  Only  the  Head 
of  the  DcD  Component  or  the  DoD  Component  DAEO  may  certify  nomination 
reports  required  to  be  filed  by  a  reporting  individual  who  is  nominated  by  the 
President  to  a  position  requiring  the  advice  and  consent  of  the  Senate.  For  all 
other  reports,  the  DoD  Component  DASO  may  delegate  this  responsibility  to  other 
officials  within  the  DoD  Coniponent. 

b.  Disposition.  The  SF  278,  Appendix  C  o.  this 
Regulation,  and  a  complete  record  of  all  action  taken  thereon  shall  be  retrained  for 
a  period  of  six  years  by  the  DoD  Component  DAEO  or  designee,  and  a  copy  of 
the  report  shall  be  forwarded  to  OGE,  when  required.  After  the  six-year  period, 
the  report  shall  be  destroyed,  unless  needed  in  an  ongoing  investigation.  In  the 
case  of  a  reporting  individual  who  tiled  a  report  as  a  nominee  and  was  not 
subsequently  connrmed  by  the  Senate,  the  report  shall  be  destroyed  one  year  after 
the  reporting  individual  is  no  longer  under  consideration  by  the  Senate. 

7-208.  Public  Availability  of  Reports.  SF  278s,  Appendix  C  of 
this  Regulation,  must  be  made  available  for  public  inspection  30  days  after  the 
reports  are  filed  unless  otherwise  exempted  under  law.  OGE  Form  201,  "Request 
to  Inspect  or  Receive  Copies  of  SF  278,  Hnaadal  Disclosure  Reptmt,"  Appendix  C 
of  this  Regulation,  shall  be  filed  by  a  requestor  before  inspecting  an  SF  278, 
Appendbc  C  of  this  Regulation. 

7-209.  Penalties 

a.  Action  within  a  DoD  Component.  The  Head  of 
the  DoD  Component  may  take  appropriate  action,  including  adverse  action,  in 
accordance  with  applicable  laws  or  regulations,  against  any  reporting  individual 
who  fails  to  file  an  SF  278,  Appendix  C  of  this  Regulation,  or  who  falsifies  or  fails 
to  report  required  information. 
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b.  Action  bv  the  U.S.  Attorney  General.  The  U.S. 
Attorney  General  may  bring  a  civil  action  in  the  U.S.  District  Court  against  any 
individual  who  knowingly  and  willfully  falsifies  or  fails  to  file  or  report 
information  required  to  be  reported.  The  court  may  assess  a  civil  penalty. 
Knowing  and  willful  falsification  of  information  required  to  be  filed  may  also 
result  in  criminal  prosecution  under  18  U.S.C.  1001  (reference  (d)),  leading  to  a 
fine  or  imprisonment  of  not  more  than  five  years,  or  both. 


c.  Misuse  of  Reports 

(1)  The  U.S.  Attorney  General  may  bring  a  civil 
action  against  an  individual  who  obtains  or  uses  an  SF  278,  Appendix  C  of  this 
Regulation,  filed  under  Pub.  L.  95-521  (reference  (b)),  for  the  following  reasons: 

(a)  Any  unlawful  purpose; 

(b)  Any  commercial  purpose  other  than 
by  news  and  communications  media  for  dissemination  to  the  general  public; 


(c)  Determining  or  establishing  the  credit 


rating  of  any  individual; 


(d)  Directly  or  indirectly,  for  the 
solicitation  of  money  for  any  political,  charitable  or  other  purpose. 


(2)  The  court  in  which  the  action  is  brought 
may  assess  a  penalty  against  a  person  in  any  amount,  not  to  exceed  $10,000.  This 
shall  be  in  addition  to  any  other  remedy  available  under  statutory  or  common 
law. 


SECTION  3.  CONFIDENTIAL  FINANCIAL  DISCLOSURE  REPORT  (SF  450) 
7-300.  Individuals  Required  to  File 

a.  Covered  Positions.  For  purposes  of  this  section, 
unless  required  to  file  an  SF  278,  Appendix  C  of  this  Regidation,  or  unless 
expressly  exempted,  the  following  individuals  are  in  "covered  positions"  and  are 
required  by  5  C.F.R.  2634  (reference  (a))  in  subsection  7-100  of  this  Regulation, 
above,  to  file  initial  and  annual  SF  450,  Appendix  C  of  this  Regulation,  through 
their  supervisor  to  their  Ethics  Counselor  as  set  out  in  subsection  7-305  of  this 
Regulation,  below: 


(1)  Commanding  officers,  heads  and  deputy 

heads,  and  executive  officers  of: 
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(a)  Navy  shore  installations  with  500  or 
more  military  and  civilian  DoD  employees  (including  foreign  nationals  and  indirect 
hire  personnel  regularly  attached  but  excluding  personnel  attached  for  temporary 
duty);  and 


(b)  All  Army,  Air  Force,  and  Marine 
Corps  installations,  bases,  air  stations  or  activities. 

(2)  Special  Government  employees,  except  the 
following  categories  of  DoD  employees  who  are  required  to  file  reports  only  when 
spedfically  requested  to  do  so  by  their  supervisor: 

(a)  Physicians,  dentists,  and  allied 


medical  specialists  engaged  only  in 

providing  services  to  patients; 

veterinary  services; 

(b) 

Veterinarians  providing  only 

educational  activities; 

(0 

Lecturers  participating  only  in 

services; 

(d) 

Chaplains  performing  only  religious 

(e)  Individuals  in  the  motion  picture  or 
television  Helds  who  are  utilized  only  as  narrators  or  actors  in  DoD  productions; 

(f)  Reservists  on  active  duty  for  less  than 
30  consecutive  days  during  a  calendar  year;  and 


ROTC  candidates. 


(g)  Members  of  selection  panels  for 


(3)  DoD  employees  classified  at  GS/GM-15  or 
below  under  5  U.S.C.  5332  (reference  (c))  or  a  comparable  pay  level  under  other 
authority,  and  members  of  the  military  below  the  ^ade  of  07  as  follows: 

(a)  When  the  official  responsibilities  of 
such  DoD  employees  reauire  them  to  participate  personally  and  substantially 
though  decision  or  exereW  of  simificant  jucigment  in  taking  an  official  action  for 
contracting  or  procurement,  administering  or  monitoring  nants,  subsidies,  licenses 
or  other  Federally  conferred  financial  or  operational  benefits,  reflating  or  auditing 
any  non-Federal  entity,  or  other  activities  in  which  the  final  decision  or  action  may 
have  a  direct  and  substantial  economic  impact  on  the  interests  of  any  non-Federal 
entity; 
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(b)  Any  DoD  employees  serving  in  a 

position  in  which  his  supervisor  determines  that  the  duties  and  responsibilities  of 
the  position  require  the  DoD  employee  to  file  such  a  report  to  avoid  an  actual  or 
apparent  conflict  of  interest  and  to  carry  out  the  purpose  of  any  statute.  Executive 
Order,  or  regulation  applicable  to  or  administered  by  that  reporting  individual; 

(4)  Individuals  who  are  detailed  to  positions 
described  in  subsection  7-300.a.(3)  of  this  Regulation,  above. 

(5)  Individuals  serving  on  detail  under  the 
Intergovernmental  Personnel  Act,  from  State  or  local  governments,  institutions  of 
higher  education  or  other  eligible  organizations.  See  5  U.S.C.  3371-3376 
(reference  (c)). 


b.  Exclusion.  Any  DoD  employee  or  group  of  DoD 
employees  may  be  excluded  from  all  or  a  portion  of  the  reporting  requirements 
when  the  DoD  Component  Head  or  designee  determines  that  a  report  is 
unnecessary  because  of  the  remoteness  of  any  impairment  to  the  integrity  of  the 
Federal  Government,  because  of  the  degree  of  supervision  and  review  of  the  DoD 
employee's  work,  or  because  the  use  of  an  alternative  procedure  is  adequate  to 
prevent  possible  conflicts  of  interest.  Any  alternative  procedure  must  be  approved 
in  writing  by  CX3E. 


7-301.  Information  on  Covered  Positions 

a.  The  directors  of  personnel  offices  are  responsible 
for  providing  the  following  information  to  their  DoD  Component  DAEOs  or 
designees  they  service: 


(1)  Immediately  upon  the  appointment  of 
covered  DoD  employees,  the  name,  position,  organization  and  entrance-on-duty 
date  of  DoD  employees  required  by  their  supervisor  to  file  a  new  entrant  SF  450, 
Appendix  C  of  this  Regulation; 

(2)  By  October  3  of  each  year,  a  list  of  the 
names,  positions  and  organizations,  when  applicable,  of  DoD  employees  who  are 
required  to  file  an  annual  SF  450,  Appendix  C  of  this  Regulation. 

b.  Coordination  is  required  as  follows: 

(1)  Administrative  Officers  (or  equivalent)  of 
each  organization  shall  coordinate  with  the  supervisors  within  their  organization, 
in  consultation  with  the  DoD  Component  DAEO  or  designee,  to  update  the  list  of 
annual  reporting  individuals  in  their  organization  and  report  any  additions  or 
deletions  to  the  concerned  Ethics  Counselor  by  October  31  of  each  year.  In 


94 


DoD  5500.7-R 


addition,  it  is  the  Administrative  Officers'  responsibility  to  ensure  that  any  new 
positions  are  evaluated  to  determine  whether  such  reports  are  required;  or 

(2)  The  directors  of  personnel  offices  shall 
coordinate  with  Ethics  Counselors  and  supervisors  to  ensure  that  position  or  billet 
descriptions  of  reporting  individuals  described  in  subsection  7-300  of  this 
Regulation,  above,  contain  a  statement  that  an  SF  450,  Appendix  C  of  this 
Regulation  must  be  filed.  All  new  or  revised  position  or  billet  descriptions  shall 
be  reviewed  to  determine  whether  such  reports  are  required. 

7-302.  Notification  of  Requirement  to  File.  DoD  Component 
DAEOs  or  designees  shall  provide  appropriate  notices  and  instructions  to  ensure 
the  timely  preparation  of  the  reports  and  submission  to  their  supervisors  and  their 
Ethics  Counselors  for  review  and  filing. 

7-303.  Time  of  Filing 

a.  New  Entrant  Reports 

(1)  Except  for  a  special  Government  employee, 

a  reporting  individual  shall  submit  an  SF  450,  Appendix  C  of  this  Regulation,  with 
information  current  as  of  the  filing  date  for  the  preceding  12  months,  through  his 
supervisor  to  his  Ethics  Counselor  not  later  than  30  days  after  assuming  duties  in 
a  covered  position.  Upon  transfer  or  reassignment  from  one  covered  position  to 
another,  a  reporting  individual  shall  submit  a  copy  of  his  previous  report  to  the 
appropriate  supervisor  of  the  new  position. 

(2)  A  special  Government  employee  shall 
submit  an  SF  450,  Appendix  C  of  this  Regulation,  with  information  current  as  of 
the  filing  date  for  the  preceding  12  months,  through  his  supervisor  to  his  Ethics 
Counselor  before  assuming  duties  in  a  covered  position.  A  special  Government 
employee  whose  appointment  is  renewed  shall  file  a  new  entrant  report  for  the 
preceding  12  months  prior  to  his  reappointment.  A  special  Government  employee 
whose  ap|X)intment  exceeds  one  year  shall  file  a  new  entrant  report  on  the 
anniversary  of  his  appointment. 

b.  Annual  Reports.  A  reporting  individual  (except  a 
special  Government  employee)  who  was  employed  at  least  61  days  during  the 
preceding  reporting  period  must  submit  an  SF  450,  Appendix  C  of  this  Regulation, 
to  his  Ethics  Counselor  by  November  30  of  each  year  covering  the  preceding  12 
months  (or  any  portion  thereof  not  covered  by  a  new  entrant  report),  with 
information  current  as  of  September  30  of  that  year.  A  reporting  individual  who 
is  reassigned  or  transferred  from  one  covered  position  to  another  during  the 
reporting  period  shall  file  an  annual  report  whether  or  not  he  was  employed  in 
that  position  for  61  days. 
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(1)  When  required  by  reason  of  duty 
assignment,  infirmity,  or  other  good  cause  affecting  a  reporting  individual,  the 
DoD  Component  DAEO  or  designee  may  grant  an  extension  of  the  filing  deadline, 
not  to  exceed  60  days  for  annual  reports  or  90  days  for  new  entrant  reports. 


in  writing. 


(2)  Requests  for  extensions  shall  be  submitted 


(3)  Each  annual  reporting  individual  is 
automatically  granted  a  30  day  extension  by  this  Regulation  to  make  the  reporting 
deadline  November  30  as  stated  in  subsection  7-303.b.  of  this  Regulation,  above. 
This  automatic  extension  need  not  be  annotated  on  an  individual  rep)ort.  Any 
other  extension  shall  be  noted. 


7-304.  Content  of  Report 

a.  Instructions  for  completing  the  SF  450,  Appendix 
C  of  this  Regulation,  are  included  on  the  report.  See  instructions  at  5  C.F.R. 
2634.907  and  908  (reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  for 
additional  guidance  or  contact  the  local  Ethics  Counselor. 

b.  A  complete  report  is  required  even  though  no 
changes  have  occurred  since  the  last  submission. 

c.  A  reporting  individual  shall  request  required 

information  known  only  to  another  person  to  be  submitted  by  that  person  to 
appropriate  reviewing  authorities.  Such  a  submission  may  be  made  with  a  request 
for  confidentiality  which  shall  be  honored  by  DoD  reviewing  authorities  when 
appropriate,  even  if  it  limits  disclosure  to  the  reporting  individual. 

7-305.  Chain  of  Submission.  A  reporting  individual  shall 

submit  his  SF  450,  Appendix  C  of  this  Regulation,  through  his  supervisor  to  his 
Ethics  Counselor.  It  is  the  responsibility  of  the  reporting  individual  to  ensure  that 
an  annual  report  is  filed  by  November  30. 

7-306.  Review 

a.  Upon  receipt  of  an  SF  450,  Appendix  C  of  this 
Regulation,  the  supervisor  of  the  reporting  individual  shall  provide  an  initial 
review  of  the  report  using  the  criteria  set  forth  in  subsection  7-306.b.  of  this 
Regulation,  below,  and  forward  it  with  any  comments  to  the  local  Ethics 
Counselor  for  further  review. 
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determine  that: 


b.  The  Ethics  Counselor  shall  review  each  report  to 


(1)  Each  item  is  completed;  and 

(2)  No  interest  or  position  disclosed  on  the 
report  violates  or  appears  to  violate: 

(a)  Any  applicable  provision  of  Chapter 
11  of  title  18,  United  States  Code  (reference  (d)); 

(b)  Pub.  L.  95-521  (reference  (b)),  and 

implementing  regulations; 

(c)  E.O.  12674  (reference  (e))  in 

subsection  12-100  of  this  Regulation,  and  implementing  regulations;  or 

(d)  Any  other  related  laws  or  regulations 
applicable  to  DoD  employees  of  the  Agency. 

c.  The  Ethi(s  Counselor  shall  not  sign  and  date  the 
report  until  the  determinations  described  in  subsection  7-306.b.  of  this  Regulation, 
above,  are  made.  The  reports  are  to  be  taken  at  "face  value"  unless  there  is  a 
patent  omission  or  ambiguity  o:  the  official  has  independent  knowledge  of  matters 
outside  the  report. 


d.  If  the  Ethics  Counselor  believes  that  additional 
information  is  required,  the  reporting  individual  shall  be  notified  of  the  additional 
information  required  and  the  date  by  which  it  must  be  submitted.  The  reporting 
individual  shall  submit  the  required  information  directly  to  the  Ethics  Counselor. 

(1)  When  the  Ethics  Counselor  amends  or 
revises  a  report  based  on  additional  information  obtained  from  the  reporting 
individual,  he  shall  initial  the  amendment  or  revision  and  make  a  note  of  the 
source  of  the  information  in  the  comment  section  of  the  report.  For  example,  if 
the  Ethics  Counselor  adds  to  a  report  that  a  certain  fund  is  an  excepted 
investment  fund  based  on  a  telephone  conversation  with  the  reporting  individual, 
he  shall  number  and  initial  the  change  on  Schedule  A  and  add  a  notation  in  the 
comment  section  of  the  rep>ort  such  as,  "1.  per  telecon  with  Mr.  Doe  on  June  16, 
1992"  and  initial  the  comment. 


(2)  When  a  substantial  amount  of  information  is 
missing  from  the  report,  it  shall  be  returned  to  the  supervisor  for  his  evaluation  in 
accordance  with  the  standards  set  forth  in  subsection  7-306.b.  of  this  Regulation, 


97 


above,  with  instructions  to  return  it  to  the  Ethics  Counselor  with  any  additional 
comments  or  supplementary  information. 


e.  If  the  Ethics  Counselor  agrees  with  the 
supervisor's  evaluation  that  no  item  violates,  or  appears  to  violate,  applicable  laws 
or  regulations,  then  the  Ethics  Counselor  shall  sign  and  date  the  report. 

f.  If  the  Ethics  Counselor  agrees  with  the 
supervisor's  evaluation  that  no  item  violates,  or  appears  to  violate,  applicable  laws 
or  regulations,  but  that  there  are  hnancial  interests  in  non-Federal  entities  doing  or 
seeking  business  with  DoD,  then  the  Ethics  Counselor  may  issue  a  memorandum 
of  caution  to  the  reporting  individual  and  shall  sign  and  date  the  report. 

g.  If  the  Ethics  Counselor  disagrees  with  the 
supervisor's  evaluation  that  no  item  violates  or  appears  to  violate  applicable  laws 
or  regulations,  then  the  Ethics  Counselor  shall  do  the  following: 


(1)  Notify  the  reporting  individual,  in  writing, 
of  the  preliminary  determination; 

(2)  Afford  the  reporting  individual  a  reasonable 
opportunity  for  an  oral  or  written  response;  and 


(3)  Determine,  after  considering  any  response, 
whether  or  not  the  reporting  individual  is  in  compliance  with  applicable  laws  and 
regulations.  If  the  Ethics  Counselor  concludes  that  the  report  does  fulfill  the 
requirements,  he  shall  sign  and  date  the  report.  If  the  Ethics  Counselor 
determines  that  it  does  not,  he  shall: 


conclusion; 


(a)  Notify  the  reporting  individual  of  the 


(b)  Afford  the  reporting  individual  an 
opportunity  for  personal  consultation,  if  practicable; 


(c)  Determine  what  remedial  action 
should  be  taken  to  bring  the  reporting  individual  into  compliance;  and 


(d)  Notify  the  reporting  individual,  in 
writing,  of  the  remedial  action  required,  indicating  a  date  by  which  that  action 
must  be  taken; 


(e)  Ensure  that  the  supervisor  of  the 

reporting  individual  is  notified  of  the  required  remedial  action  and  date  by  which 
that  action  must  be  taken. 
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h.  Except  in  unusual  situations,  which  must  be 
documented  fully  to  the  satisfaction  of  the  Ethics  Counselor,  remedial  action  shall 
be  completed  within  90  days  from  the  date  the  reporting  individual  was  notified 
that  the  action  is  required. 

i.  Remedial  steps,  in  accordance  with  5  C.F.R. 
2634.605  et  seq.  (reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  may 
include  the  following  measures: 


(1)  Divestiture: 

(a)  Any  DoD  employee  or  the  spouse, 
minor  or  dependent  child  of  a  DoD  employee  may  be  issued  a  Certificate  of 
Divestiture  by  the  Director,  CX3E,  upon  a  determination  that  such  divestiture  is 
reasonably  necessary  to  comply  with  18  U.S.C.  208  (reference  (d)),  or  any  other 
Federal  Government  conflict  of  interest  statute,  regulation,  rule,  or  Executive  order; 


(b)  If  obtained  before  the  sale,  the 

Certificate  of  Divestiture  allows  for  the  non-recognition  of  capital  gains  that  result 
u|X)n  the  sale  of  property  to  comply  with  conflict  of  interest  requirements  if  the 
prop)erty  is  rolled  over  into  property  permitted  by  CX5E.  See  5  C.F.R.  2634.1001 
(reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  for  additional 
guidance; 


(c)  The  following  items  must  be 
submitted  to  the  Director,  (DGE,  by  the  DoD  Component  DAEO: 

1  A  copy  of  the  written  request 

from  the  individual  to  the  DoD  Component  DAEO  to  seek  certification  in  the  case 
of  the  property  to  be  divested; 


2  A  copy  of  the  latest  SF  278  or 

SF  450,  Appendix  C  of  this  Regulation; 

^  A  detailed  description  of  the 
specific  property  in  which  divestiture  is  contemplated; 

^  A  complete  statement  by  the 

DoD  Component  DAEO  or  designee  of  the  facts  and  circumstances  relevant  to  the 
requirement  for  divestiture  and  an  explanation  of  the  rules  that  apply  to  the 
requirement  for  divestiture; 


^  An  analysis  and 

recommendation  as  to  whether  the  certificate  should  be  granted. 
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(d)  The  Director,  OGE,  will  issue  a 

Certificate  of  Divestiture  when  divestiture  is  reasonably  necessary  to  comply  with 
conflict  of  interest  requirements. 

(2)  Disqualification  in  accordance  with 
subsection  2-204  of  this  Regulation; 

(3)  Limitation  of  duties; 


(4)  Transfer  or  reassignment; 

(5)  Resignation; 

(6)  Exemption  under  18  U.S.C.  208(b)(1)  or 

(b)(3)  (reference  (d)); 

(7)  Establishment  of  a  qualified  blind  trust. 


j.  When  the  Ethics  Counselor  determines  that  a 
reporting  individual  has  complied  fully  with  the  remedial  measures,  a  notation  to 
that  effect  shall  be  made  on  the  SF  450,  Appendix  C  of  this  Regulation.  The 
Ethics  Counselor  shall  then  sign  and  date  the  SF  450,  Appendix  C  of  this 
Regulation,  and  dispose  of  it  in  accordance  with  subsection  7-307  of  this 
Regulation,  below. 


k.  If  steps  ensuring  compliance  with  applicable  laws 
and  regulations  are  not  taken  by  the  date  established,  the  Ethics  Counselor  shall 
report  the  matter  to  the  Agency  Designee  for  appropriate  action,  with  an 
information  copy  to  the  DoD  Component  DAEO. 

!.  All  reports  shall  be  reviewed  within  60  days  after 
the  date  of  filing  and  the  Ethics  Counselor  shall  record  the  date  of  the  initial 
review.  After  the  initial  review,  the  Ethics  Counselor  shall  obtain  additional 
information,  as  necessary,  seek  remedial  action,  or  sign  and  date  the  report. 

7-307.  Disposition.  The  SF  450,  Appendix  C  of  this  Regulation, 
and  a  complete  record  of  all  action  taken  thereon  shall  be  retained  for  a  period  of 
six  years  in  a  central  location  within  the  agency,  command  or  activity,  to  which  the 
reporting  individual  was  assigned  at  the  time  of  filing,  after  which  they  shall  be 
destroyed,  unless  needed  in  an  ongoing  investigation. 

7-308.  Privacy  Act.  The  SF  450,  Appendix  C  of  this  Regulation, 
is  a  confidential  report.  Accordingly,  the  reports  are  protected  by  the  Privacy  Act, 
5  U.S.C.  552  (reference  (c)),  and  are  exempt  from  being  released  to  the  public 
under  the  Freedom  of  Information  Act,  5  U.S.C.  552(b)(3)(A)  and  (B),  (b)(4)  and 
(b)(6)  (reference  (c)). 
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7-309.  Status  Reports 

a.  Not  later  than  December  15  of  each  year.  Ethics 
Counselors  shall  prepare  a  consolidated  status  report  concerning  the  annual  filing 
of  the  SF  450,  Appendix  C  of  this  Regulation,  llie  status  report  shall  be  sent 
through  the  head  of  the  DoD  Component  command  or  organization  to  the 
respective  DoD  Component  DAEO  or  designee  and  shall  contain  the  following 
information: 


(1)  The  number  of  individuals  required  to  file 
an  annual  SF  450,  Appendix  C  of  this  Regulation;  and 

(2)  The  number  of  individuals  who  have  not 
filed  an  SF  450  as  of  November  30. 

b.  Subsequent  to  December  15,  monthly  reports  may 
be  required  by  the  DoD  Component  DAEO  to  be  filed  for  those  organizations 
which  have  not  received  an  SF  450,  Appendix  C  of  this  Regulation,  from  all 
reporting  individuals  required  to  file,  until  100%  compliance  has  been  achieved. 
These  monthly  reports  shall  be  forwarded  as  described  in  subsection  7-309.a., 
above. 


7-310.  Penalties 

a.  Administrative  Penalties.  Anyone  failing  to  file  a 
report,  or  falsifying  or  failing  to  file  required  information,  may  be  subject  to 
dikdplinary  action  by  the  employing  organization,  including  such  measures  as 
suspension  of  consideration  for  appointment,  reassignment  of  duties  and 
tennination  of  employment. 

b.  Criminal  Liability.  Anyone  who  knowingly  or 
willfully  falsifies  information  on  a  report  may  be  subject  to  criminal  prosecution 
under  18  U.S.C.  1001  (reference  (d)). 

SECTION  4.  REPORT  OF  DoD  AND  DEFENSE  RELATED  EMPLOYMENT 
(DP  FORM  1787) 

7-400.  IndlyidMalS  Rfiquired  .to  Each  civilian  DoD 
employee  of  a  DoD  Component  who  meets  the  statutory  criteria  is  required  by 
10  U.S.C.  2397  (reference  (f))  to  file  a  DD  Form  1787,  "Report  of  DoD  and  Defense 
Related  Employment,"  July  1992,  Appendix  C  of  this  Regulation,  with  his  Ethics 
Counselors.  A  DoD  employee  meets  the  aiteria  if  he: 
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a.  Is  employed  at  a  pay  rate  equal  to  or  greater  than 
the  minimum  rate  for  a  GS/GM-13; 

b.  Within  the  two-year  period  prior  to  the  effective 
date  of  service  or  employment  with  the  DoD  Component,  was  employed  by  a 
defense  contractor  who,  during  the  preceding  one-year  period,  was  awarded  $10 
million  or  more  in  defense  contracts;  and 

c.  Was  employed  by  or  performed  services  for  the 
defense  contractor  and  at  any  time  during  that  year  received  compensation  of  or 
was  salaried  at  a  rate  of  $25,000  per  year  or  more  at  any  time  during 
employment. 


(1)  Compensation  is  received  by  an  individual 
if  it  is  paid  to  a  business  entity  with  which  the  person  is  affiliated  in  exchange  for 
services  rendered  by  that  individual. 


per  hour. 


(2)  A  rate  of  $25,000  per  year  equates  to  $12 


7-401.  Time  of  Filing.  DoD  employees  shall  file  a  DD  Form 
1787,  Appendix  C  of  this  Regulation,  with  their  local  Ethics  Counselors  within  30 
days  of  entering  on  duty  with  the  DoD  Component. 

7-402.  Review 

a.  When  a  report  is  filed,  the  Ethics  Counselor  shall 
review  the  DD  Form  1787  to  determine  whether: 

(1)  Each  item  is  completed  and  sufficient 

information  is  provided;  and 

(2)  Whether  the  information  indicates  any 
violation  or  apparent  violation  of  any  of  the  conflicts  of  interest,  standards  of 
conduct,  procurement  integrity,  or  related  laws  and  regulations 

b.  The  Ethics  Counselor  need  not  audit  the  report. 
Disclosures  are  to  be  taken  at  "face  value"  unless  there  is  a  patent  omission  or 
ambiguity  or  the  o^icial  has  independent  knowledge  of  matters  outside  the  report. 
However,  it  is  expected  that  the  Ethics  Counselor  will  resolve  any  apparent 
violations  to  ensure  there  are  no  actual  violations. 

c.  If  the  Ethics  Counselor  believes  that  additional 
information  is  required,  the  reporting  individual  shall  be  notified  of  the  additional 
information  required  and  the  date  by  which  it  must  be  submitted.  The  reporting 
individual  shall  submit  the  required  information  directly  to  the  Ethics  Counselor. 
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d.  When  the  Ethics  Counselor  has  completed  the 
review  and  accomplished  any  necessary  remedial  action,  the  Ethics  Counselor  shall 
si^  and  date  the  report  and  dispose  of  it  in  accordance  with  subsection  7-403  of 
this  Regulation,  below. 


e.  If  the  Ethics  Counselor  concludes  that  the 
reporting  individual  is  not  in  compliance  with  applicable  laws  or  regulations,  the 
Ethics  Counselor  shall: 

(1)  Notify  the  reporting  individual,  in  writing, 
of  the  preliminary  determination; 

(2)  Afford  the  reporting  individual  an 
opportunity  for  personal  consultation,  if  practicable; 

(3)  Determine  what  remedial  action  should  be 
taken  to  bring  the  reporting  individual  into  compliance;  and 

(4)  Notify  the  reporting  individual  of  the 
remedial  action  required,  indicating  a  date  by  which  that  action  must  be  taken, 
normally  within  90  days. 


f.  When  the  Ethics  Counselor  determines  that  a 
reporting  individual  has  complied  fully  v;ith  the  remedial  measures,  a  notation  to 
that  effect  shall  be  made  in  the  comment  section  of  the  report.  The  Ethics 
Counselor  shall  sign  and  date  the  report  as  the  reviewing  official  and  dispose  of  it 
in  accordance  with  subsection  7-403  of  this  Regulation,  below. 

7-403.  Disposition 

a.  After  the  Ethics  Counselor  signs  and  dates  the 
report,  the  Ethics  Counselor  shall  send  the  original  to  the  DoD  Component  DAEO 
or  designee,  who  shall  forward  it  to  SCXIO  not  later  than  March  15. 

b.  The  DoD  Component  DAEO  or  designee  shall 
ensure  that  appropriate  data  from  each  DD  Form  1787,  Appendix  C  of  this 
Regulation,  is  extracted  and  sent  to  the  Defense  Manpower  Data  Center  where  a 
consolidated  report  to  Congress  is  compiled. 

c.  If  steps  ensuring  compliance  with  applicable  laws 
and  regulations  are  not  taken  by  the  date  established,  the  Ethics  Counselor  shall 
report  the  matter  to  the  DoD  Component  DAEO  and  take  whatever  other  action 
might  be  required  in  accordance  with  Chapter  10  of  this  Regulation. 
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d.  DD  Forms  1787,  Appendix  C  of  this  Regulation, 
shall  be  retained  by  SCXTO  for  six  years  from  the  date  of  filing  with  SOCO. 

7-404.  Public  Availability  of  Reports.  DD  Forms  1787, 

Appendix  C  of  this  Regulation,  must  be  made  available  for  public  examination 
upon  request  after  the  report  is  filed  with  SOCO,  unless  exempted  pursuant  to 
law.  Reporting  individuals  are  personally  responsible  for  ensuring  that  their 
reports  are  accurate,  complete,  and  timely. 

7-405.  Penalties 


a.  Administrative  Penalties.  Anyone  failing  to  file  a 
report,  or  falsifying  or  failing  to  file  required  information,  may  be  subject  to  any 
applicable  personnel  or  other  action  in  accordance  with  applicable  law  or 
regulation,  including  adverse  action.  An  administrative  penalty  of  up  to  $10,000 
may  be  imposed  in  accordance  with  10  U.S.C.  2397  (reference  (f)). 

b.  Criminal  Liability.  Any  individual  who  knowingly 
or  willfully  falsifies  information  on  a  report  may  be  subject  to  criminal  prosecution 
under  18  U.S.C.  1001  (reference  (d)). 

SECTION  5.  REFERENCES 


7-500.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2634, 
"Financial  Disclosures,  Qualified  Trusts,  and 
Certificates  of  Divestiture  for  Executive  Branch 
Employees,"  current  edition 

(b)  Public  Law  95-521,  "Ethics  in  Government  Act  of 
1979,"  October  26,  1978,  as  amended 

(c)  Title  5,  United  States  Code,  Sections  552,  552a, 
3371-3376,  and  5332 

(d)  Title  18,  United  States  Code,  Chapter  11,  Sections 
208  and  1001 

(e)  Executive  Order  12674,  "Principles  of  Ethical 
Conduct  for  Government  Officers  and  Employees," 
April  12,  1989,  as  amended 

(f)  Title  10,  United  States  Code,  Section  2397 
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chapter  g 

SPEKINC  QTHlR.SMfl^-XMEN.T 


SECTION  1.  GENERAL  RULES 

8-100.  Office  of  Government  Ethics  Regulation.  5  C.F.R.  2635, 
Subpart  F  (reference  (a))  in  subsection  2-100  of  this  Regulation,  provides  rules  on 
seeking  offier  emplo3anent  that  apply  to  all  E>oD  employees. 

SECTION  2.  CONFLICT  OF  INTEREST  -  (18  U.S.C  208)  (reference  (b)) 

8-200.  for  .  Empteymfim-  See  5  c.f.r.  2635.603 

(reference  (a))  in  subsection  2-100  of  this  Regulation  for  provisions  on  conflicts  of 
interest  in  employment  negotiations  under  18  U.S.C.  208  (reference  (b)).  The 
provisions  of  18  U.S.C.  208  (reference  (b))  and  related  provisions  of  (DGE 
regulations  do  not  apply  to  enlisted  members.  However,  provisions  similar  to 
18  U.S.C.  208  (reference  (b))  do  apply  to  enlisted  members  as  follows:  eaccept  m 
approved  hy  tiu  DoD  Component  DAEO  or  deoignee,  an  enliated  member, 
including  an  enlisted  special  Government  employee,  shall  not  participate 
personaMy  and  siibstantially  as  part  of  his  offhkai  DoD  duties^  in  any  particular 
matter  in  whidi  he,  his  spouse,  minor  dhUd,  partner,  entity  in  which  he  is  servh^ 
as  officer,  director,  trustee,  partner  or  employm  or  any  entity  with  which  he  is 
n^tiating  or  has  an  arrangement  concerning  prospective  employment,  has  a 
financial  mterest.  See  18  U.S.C.  208  (reference  (b)),  subsections  l-3(X}(b)(l)(a)  and 
5-301  of  this  Regulation,  and  5  C.F.R.  2635.603  (reference  (a)}  in  subsection  2-100  of 
this  Regulation. 


8-201.  Penalties.  Violation  of  18  U.S.C.  208  (reference  (b))  is 
punishable  by  a  fine  and  imprisonment.  The  full  range  of  administrative  sanctions 
may  also  be  imposed. 

SECTION  3.  PROCUREMENT  INTEGRITY  -  (41  U.S.C.  423(b))  (reference  (c)) 

8-300.  SoUciting.  Accepting,  or  Discussing  Employment 

a.  During  the  conduct  of  a  procurement,  a 
procurement  official  may  not  knowingiy,  directly  or  indbectly,  solicit  or  accept 
from,  or  discus  wiHt,  arty  officer,  employee,  representative,  agent,  or  consultant  of 
a  competing  contractor,  any  future  employment  or  htminess  opportunity.  See  FAR 

3.104-6  (reference  (d)}  in  Api^ndix  B  of  this  Regulation. 
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official: 


b. 


This  prohibition  does  not  apply  to  a  procurement 


(1)  After  he  leaves  Federal  Government  service; 

(2)  Who  is  employed  by  a  contractor, 

subcontractor,  consultant,  expert,  or  advisor  after  he  ceases  to  act  on  behalf  of,  or 
provide  advice  to,  the  procuring  agency  concerning  the  procurement; 

(3)  Who  has  been  granted  recusal,  in  writing  in 
accordance  with  the  provisions  of  FAR  3.104^  (reference  (d))  in  Appendix  B  of 
this  Regulation  and  subsection  8-300.d.  of  this  Regulation,  below,  and  who  has  in 
fact  discontinued  participation  in  the  procurement; 

(4)  Whose  only  communication  with  a 
competing  contractor  is  to  reject  an  unsolicited  offer  of  employment  or  business 
opportunity  or  advise  the  competing  contractor  that  he  must  seek  recusal  prior  to 
any  discussions  regarding  the  unsolicited  offer; 

(5)  Who  has  made  inquiry  in  good  faith  of  the 
potential  contractor  and  been  advised  that  the  contractor  is  not  or  will  not  become 
a  competing  contractor  on  a  procurement  on  which  the  individual  is  a 
procurement  official;  or 


(6)  Where  the  procurement  official  engages  in 
conduct  in  good  faith  reliance  upon  a  written  ethics  advisory  opinion; 

(7)  After  the  procurement  has  been  concluded 
by  the  award  or  modification  of  a  contract  or  the  cancellation  of  the  procurement. 

c.  A  procurement  official  may  discuss  employment  or 
business  opportunities  with  a  comj^ting  contractor  only  if  a  written  recusal 
request  was  submitted  and  approved  in  accordance  with  the  policy  and  procedures 
contained  in  FAR  3.104-6(c)  through  (h)  (reference  (d))  in  Ap^ndix  B  of  this 
Regulation.  The  head  of  the  contracting  activity  has  the  authority  to  approve  or 
disapprove  a  request  for  recusal;  however,  he  may  not  approve  recusal  for  a 
procurement  official  who  has  participated  personally  and  substantially  in  certain 
evaluation  functions  listed  in  subsection  3.104<^(c)  of  the  FAR  in  Ap^ndix  B  of 
this  Regulation. 


d.  Any  E)oD  procurement  official  or  former  DoD 
procurement  official  may,  by  written  request,  seek  advice  fi'om  his  DoD 
Component  DAEO  or  designee  regarding  whether  he  may  be  precluded  by  the 
prcKurement  integrity  rules  from  engaging  in  a  specified  activity.  See  FAR  3.104^ 
(reference  (d))  in  Appendix  B  of  this  ^gulation. 
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(1)  The  request  must  provide  the  DoD 
Component  DAEO  or  designee  with  sufficient  information  to  make  a 
determination. 


(2)  The  DoD  Component  DAEO  shall  make  his 
determination,  in  writing,  within  30  days,  or  as  soon  thereafter  as  practicable. 

(3)  A  copy  of  the  request  and  the  ethics 
advisory  opinion  shall  be  retained  for  six  years,  in  accordance  with  DoD 
Component  procedures. 

8-301.  Penalties.  Violation  of  the  provisions  of  41  U.S.C.  423 
(reference  (c))  is  punishable  by  the  full  range  of  sanctions,  including  the  following: 

a.  Civii  Penalties.  Individual  violators  may  be 
subject  to  a  dvil  fine  not  to  exceed  $100,000.  Violators,  other  than  individuals, 
may  be  subject  to  a  dvil  fine  not  to  exceed  $1  million. 

b.  Administrative  Sanctions.  See  subsection  10-203  of 

this  Regulation. 

SECTION  4.  REPORTING  EMPLOYMENT  CONTACTS  (10  U.S.C.  2397a) 
(reference  (e)) 

8-400.  Individuals  Required  to  File.  The  following  DoD 
employees  are  required  by  this  Regulation  and  by  10  U.S.C.  2397a  (reference  (e)) 
to  report,  in  writing,  their  employment  contacts  to  their  supervisor  and  DoD 
Component  DAEO  or  designee: 

a.  Any  military  officer  in  grade  0-4  or  above,  or  any 
dvilian  DoD  employee  serving  in  a  position  for  which  the  rate  of  pay  is  equal  to 
or  greater  than  tne  minimum  rate  of  pay  for  GS/GM-11  who; 

b.  At  any  time  during  his  DoD  service,  performed  a 
"procurement  function"  involving  a  defense  contractor  which  received  at  least 
9^,000  a  year  in  DoD  business;  and 

c.  Who  contacts  or  is  contacted  by  that  defense 
contractor  regarding  future  employment. 

8-401.  Content  of  Report.  Reports  of  employment  contacts  shall 

indude: 


a.  The  name,  title,  agency  address,  and  telephone 
number  of  the  reporting  individual; 
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b.  The  name  of  the  defense  contractor  concerned; 

c.  The  date  of  each  contact  covered  by  the  report; 
and 

d.  A  brief  description  of  the  substance  of  each 
contact. 

8-402.  Disqualification  Statement 

a.  Individuals  Required  to  File  Disqualification 

(1)  Any  DoD  employee  required  to  submit  a 
report  of  an  employment  contact  shall  submit  to  his  supervisor  a  written  statement 
disqualifying  himself  from  participating  in  any  "procurement  function"  involving 
the  defense  contractor  until  such  time  as  the  possibility  of  future  employment  with 
that  defense  contractor  has  been  rejected  by  either  party. 

(2)  Procurement  officials  may  be  required  to 
request  recusal  through  formal  procedures  requiring  written  approval  by  the  head 
of  the  contracting  agency.  See  subsection  8-300  of  this  Regulation,  above. 

b.  Distribution  of  Disqualification.  The 
disqualification  statement  shall  be  given  to  the  DoD  employee's  supervisor  and  the 
Ethics  Counselor.  It  also  should  be  provided  to  others  who  might  contact  the 
DoD  employee  regarding  the  defense  contractor  which  is  the  subject  of  the 
disqualification. 


c.  Contents  of  Disqualification.  The  disqualification 

statement  shall  contain: 


(1)  The  name,  title,  agency  address,  and 
telephone  number  of  the  DoD  employee  submitting  the  report; 

(2)  The  extent  of  disqualification  (i.e.,  a 
description  of  duties  affecting  the  defense  contractor  the  DoD  employee  may  not 
perform  as  a  result  of  the  disqualification); 

(3)  Identification  of  the  DoD  employee  or  office 
that  will  handle  duties  during  the  disqualification  period;  and 

(4)  An  explanation  of  any  other  steps  required 
to  avoid  potential  conflicts  of  interests; 
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(5)  If  the  statement  is  necessary  only  because  of 
a  second  contact  which  was  rejected,  information  in  accordance  with  subsections 
8-402.c.(3)  and  8-402.c.(4)  of  this  Regulation,  above,  need  not  be  included. 

d.  Withdrawal  of  Disqualification.  A  DoD  employee 
may  withdraw  a  disqualification  if  emplo3rment  discussions  conclude  with  no 
arrangement  regarding  future  employment,  or  if  such  an  arrangement  is  ended,  by 
notifying,  in  writing,  the  same  individuals  who  received  copies  of  his 
disqualincation  statement. 
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e.  Review  and  Retention  of  Disqualification.  The 
supervisor,  with  the  assistance  of  the  Ethics  Counselor,  shall  review  the 
disqualincation  statement  to  make  sure  it  will  prevent  any  conflict  of  interest  and 
to  determine  whether  the  DoD  employee  can  still  carry  out  his  responsibilities 
adequately.  Both  the  supervisor  and  the  Ethics  Counselor  shall  retain  a  copy  of 
the  disqualification  statement  for  three  years. 

8-403.  Exception.  A  DoD  employee  need  not  report  the  contact 
or  disqualify  himself  from  officially  participating  in  a  particular  matter  involving 
the  defense  contractor  if  the  first  contact  was  initiated  by  the  defense  contractor 
and  the  DoD  employee  immediately  temtinates  the  discussion  and  unequivocally 
rejects  consideration  of  employment  opportunities.  If  the  contact  is  renewed  by 
either  the  defense  contractor  or  the  DoD  employee,  all  contacts  must  be  reported. 

8-404.  Penalties.  An  individual  who  fails  to  report  an 
employment  contact  or  to  disqualify  himself  as  required  by  subsectio  is  8-400 
through  8-402  of  this  Regulation,  above,  may  be  subject  to  the  following 
administrative  penalties: 


a.  Prohibition  of  employment  with  the  defense 
contractor  concerned  for  up  to  ten  years  from  the  date  of  separation  from  DoD; 
and 


b.  An  administrative  penalty  not  to  exceed  $10,000. 
SECTION  5.  DoD  GUIDANCE 

8-500.  Appearances.  DoD  employees  shall: 

a.  Ensure  that  the  prospect  of  employment  does  not 
affect  the  performance  or  non-performance  of  their  official  duties; 

b.  Ensure  that  they  do  not  communicate  inside 
information  to  a  prospective  employer;  and 
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c.  Avoid  any  activity  that  would  affect  the  publicr's 
confidence  in  the  integrity  of  the  Federal  Government,  even  if  it  is  not  an  actual 
violation  of  the  law. 

8-501.  Written  Guidance.  DoD  employees  may  obtain 
counseling  and  written  advice  concerning  restrictions  on  seeking  other  employment 
from  their  Ethics  Counselor: 

a.  Although  the  counseling  and  advice  are  given  by 
DoD  attorneys  and  involve  the  interpretation  of  law  and  regulation  and  rendering 
of  legal  opinion,  no  attorney-client  or  other  confidential  relationship  is  created. 
Communications  made  to  an  Ethics  Counselor  in  seeking  sud\  advice  are  not 
privileged. 

b.  This  counseling  and  advice  is  personal  to  the 
current  or  former  DoD  employee.  It  does  not  extend  to  the  individual's  business, 
employer,  or  prospective  employer. 

SECTION  6.  REFERENCES 


8-600.  Reff.rences 


(a)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of 
die  Executive  Branch,"  current  edition 

(b)  Title  18,  United  States  Code,  Section  208 

(c)  I'itle  41,  United  States  Code,  Section  423 

(d)  Federal  Acquisition  Regulation,  Part  3.104,  current 
edition 

(e)  Title  10,  United  States  Code,  Section  2397a 


< 
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CHAEUO 

POST-GOVERNMENT  SERVICE  EMPLOYMENT 
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SUBPART  A:  GENERAL  PROVISIONS 


S*c.  2637.101  PurpoM  and  policy. 

(a)  Authority.  Section  401(a)  of  the  Ethics  in  Government  Act  of  1978  (the  ‘Act"),  as  amended  by  Public 
Law  100-598  (Nov.  3,  1988),  estabiished  the  Office  of  Government  Ethics  (*OGE*)  as  a  separate  agency  in  the 
executive  branch,  effective  October  1,  1989.  (OGE  was  formerly  a  part  of  the  Office  of  Personnel  Man^ement 
("OPM")).  Sections  402  (a)  and  (b)  of  the  Act,  as  amended,  provide  that  the  Director  of  the  Office  of  Government 
Ethics  ("the  Director")  shall  provide,  in  consultation  with  0PM,  overall  direction  of  executive  branch  policies  related 
to  preventing  confiicts  of  interest  on  the  part  of  officers  and  employees  of  any  executive  agency  as  defined  in 
section  105  of  title  5,  United  States  Code,  and  shall  propose,  in  consultation  with  the  Attorney  General  and  0PM, 
rules  and  regulations  to  be  promulgated  by  the  President  or  by  OGE  pertaining  to  conflicts  of  interest  and  ethics 
in  the  executive  branch.  The  purpose  of  this  part  is  to  issue  regulations  prepared  by  the  Director  which  give  content 
to  the  restrictions  on  post  employment  activity  estabiished  by  title  V  of  the  Act  (18  U.S.C.  207)  for  administrative 
enforcement  with  respect  to  former  officers  and  employees  of  the  executive  branch;  generally  to  guide  agencies 
in  exercising  the  administrative  enforcement  authority  reflected  in  section  18  U.S.C.  207(j);  to  set  forth  the 
procedures  to  be  employed  in  making  certain  determinations  and  designations  pursuant  to  the  Act;  and  to  provide 
guidance  to  individuais  who  must  conform  to  the  law.  Criminal  enforcement  of  the  provisions  of  18  U.S.C.  207 
remains  the  exclusive  responsibility  of  the  Attorney  General. 

(b)  Consultation  with  the  Attorney  General.  In  proposing  these  regulations,  the  Director  consulted  with  the 
Attorney  General  as  to  the  content  of  regulations  governing  substantive  prohibitions  as  well  as  other  matters.  The 
Attorney  General  has  advised  that  such  regulations  are  consistent  with  his  opinion  as  to  the  interpretation  of  the 
Act. 


(c)  Policy  and  iimitations.  These  regulations  bar  certain  acts  by  former  Government  employees  which  may 
reasonably  give  the  appearance  of  making  unfair  use  of  prior  Government  employment  and  affiliations. 

(1 )  When  a  former  Government  emptoyee  who  has  been  involved  with  a  particular  matter  decides 
to  act  as  the  representative  for  another  person  on  that  matter,  such  "switching  of  sides"  undermines  confidence  in 
the  fairness  of  proceedings  and  creates  the  impression  that  personal  influence,  gained  by  Government  affiliation, 
is  decisive. 


(2)  Similarly,  when  a  former  high-level  employee  assists  in  representing  another  by  personal 
presence  at  an  appearance  before  the  Government  regarding  a  matter  which  is  in  dispute,  such  assistance 
suggests  an  attempt  to  use  personal  influence  and  the  possible  unfair  use  of  informatbn  unavailable  to  others. 
Different  considerations  are  involved,  however,  with  respect  to  assistance  given  as  part  of  customary  supervisory 
participation  in  a  project  funded  by  a  Government  contract  or  grant,  since  a  former  employee's  knowledge  may 
benefit  the  project  and  thus  the  Government,  and  regular  communications  with  associates  may  properly  be  regarded 
as  inherent  in  managerial  responsibility.  Such  assistance,  when  not  rendered  by  personal  presence  during  an 
appearance,  is  not  covered  by  the  statute. 

(3)  When  a  former  Senior  Employee  returns  to  argue  a  particular  matter  to  the  employee's  former 
agency  in  the  period  immediately  following  the  termination  of  official  employment,  it  appears  that  Government-based 
relationships  are  being  used  for  private  ends. 

(4)  Former  officers  and  employees  may  fairly  be  required  to  avoid  such  activities  in  the 
circumstances  specified  by  statute  and  in  these  regulations. 

(5)  The  provisions  of  18  U.S.C.  207  do  not,  however,  bar  any  former  Government  employee, 
regardless  of  rank,  from  employment  with  any  private  or  public  employer  after  Government  service.  Nor  do  they 
effectively  bar  employment  even  on  a  particular  matter  in  which  the  former  Government  employee  had  major  official 
involvement  except  in  certain  circumstances  involving  persons  engaged  in  professional  advocacy.  Former 
Government  employees  may  be  fully  active  in  high-level  supervisory  positions  whether  or  not  the  woiIl  is  funded 
by  the  United  States  and  includes  matters  in  which  the  employee  was  involved  while  employed  by  the  Government. 
The  statutory  provisions  are  not  intended  to  discourage  the  movement  of  skilled  professionals  in  Government,  to 
and  from  positions  in  industry,  research  institutions,  law  and  accounting  firms,  universities  and  other  major  sources 
of  expertise.  Such  a  flow  of  skills  can  promote  efficiency  and  communication  between  the  Government  and  private 
activities,  and  it  is  essential  to  the  success  of  many  Government  programs.  Instead,  only  certain  acts  which  are 
detrimental  to  public  confidence  in  the  Government  are  prohibited. 

(6)  Departments  and  agencies  have  primary  responsibility  for  the  administrative  enforcement  of 
the  post  employment  restrictions  found  in  the  Act.  The  Department  of  Justice  may  initiate  criminal  enforcement  in 
cases  involving  aggravated  circumstances;  agency  heads  are  required  to  report  substantiated  allegations  of 
violations  of  18  U.S.C.  207  to  the  Department  of  Justice  and  the  Director,  OGE.  It  is  essential  that  Title  V  of  the 
Act  be  enforced  so  as  to  advance  its  objectives,  which  include  improvement  in  government  efficiency,  equal 
treatment  for  equal  claims,  greater  public  confidence  in  the  integrity  of  their  government,  elimination  of  the  use  of 
public  office  for  private  gain,  and  securing  the  integrity  of  the  government's  policy-making  processes.  Departments 
and  agencies  should  avoid  enforcement  actions  that  do  not  advance  these  objectives  but  instead  frustrate  the 
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Government's  ability  to  employ  the  skllleo  persons  who  are  needed  to  make  the  programs  of  the  Federal 
Government  succeed.  Special  attention  should  be  given  to  the  need  to  preserve  the  free  fbw  of  expertise, 
especially  in  scientific,  technological  and  other  technical  areas,  from  private  activities  to  the  government. 

(7)  The  examples  contained  in  these  regulations  are  intended  to  give  guidance,  but  are  illustrative, 
not  comprehensive.  Each  agency  may  provide  additional  lllustratior.  and  guidance  in  its  own  regulations,  consistent 
with  that  contained  herein,  in  order  to  address  specific  problems  arising  in  the  context  of  a  particular  agency's 
operations. 


(8)  Agencies  have  the  responsibility  to  provids  assistance  promptly  to  format  Government 
employees  who  seek  advice  on  specific  problems.  The  Office  of  Government  Ethics  will  provide  advice,  promptly, 
upon  request,  to  designated  agency  ethics  officials  in  sudi  situations,  but  will  first  coordinate  with  the  Department 
of  Justice  on  unresolved  or  difficult  issues. 

(9)  These  regulations  do  not  su^ant  restrictions  that  may  be  contained  in  laws  other  than  18 
U.S.C.  207  and  do  not  incorporate  restrictions  contained  in  the  code  of  conduct  of  a  profession  cf  which  an 
employee  may  be  a  member. 

Note:  The  post-employment  conflict  of  interest  restrictions  of  18  U.S.C.  207  were  substantially  revised  effective 
January  1,  1991,  by  the  Ethics  Reform  Act  of  1989,  Public  Law  No.  101-194,  103  Stat.  1716,  with  technical 
amondments  enacted  by  Public  Law  No.  101-280,  1C4  Stat.  149  (1990).  The  Office  of  Government  Ethics  has 
published  substantive  guidance  for  the  executive  branch  <»ncarning  the  amended  versbn  of  18  U.S.C.  207  in  part 
2641  of  this  subchapter.  This  part  2637  will  continue  to  provide  gubance  concerning  the  previous  version  of 
sectbn  207,  which  will  continue  to  apply  to  individuals  terminating  Government  service  prbr  to  January  1,  1991. 

Sec.  2637.102  Definitions. 

(a)  Statutory  definitbns.  The  foibwing  are  defined  terms  which  largely  repeat  portbns  of  the  text  of  the 
statute.  They  are  set  out  here  to  permit  a  simplified  presentatbn  of  statutory  r^uirements  In  the  regulations  which 
foibw.  Other  definitions,  whbh  supplement  the  statutory  language,  are  listed  in  paragraph  (b)  of  this  sectbn  and 
are  set  forth  in  cietail  in  the  substantive  regulatbns. 

(1)  'United  States"  or  "Government*  means  any  department,  agency,  court,  court-martial,  or  any 
civil,  military  or  naval  commission  of  the  United  States,  tho  District  of  Columbia,  or  any  offber  or  empbyee  thereof. 

(2)  "Agency"  includes  an  Executive  Department,  a  Government  corporation  and  an  independent 
establishment  of  the  executive  branch,  whbh  includes  an  independent  commissbn.  (See  18  U.S.C.  6.) 

(3)  "Government  Employee’  includes  any  offber  or  empbyee  of  the  Executive  Branch  (as  defined 
in  18  U.S.C.  202  and,  e.g.,  5  U.S.C.  2104  and  2105);  those  appointed  or  detailed  under  5  U.S.C.  3374,  and  a 
Special  Government  Employee,  but  shall  net  include  an  individual  performing  servbes  for  the  United  States  as  an 
independent  contractor  under  a  personal  servbe  contract. 

(4)  "Former  Government  Empbyee"  means  one  who  was,  and  is  no  bnger,  a  Government 

empbyee. 


(5)  "Special  Government  Employee*  means  an  officer  or  empbyee  of  an  agency  who  is  retained, 
designated,  appointed,  or  employed  to  perform,  v/ith  or  without  compensation,  for  not  to  exceed  130  days  during 
any  period  of  three  hundred  and  sixty  five  consecutive  days,  temporary  duties  either  on  a  full  time  or  intermittent 
basis  (18  U.S.C.  202). 

(6)  "Senbr  Empbyee’  means  an  officer  or  empbyee  named  in,  or  designated  by  the  Diredor 
pursuant  to,  section  207(d)  of  title  18  U.S.C.  to  whom  207(b)(ii)  and  (c)  shall  apply  (Sea  2637.211  of  this  part.) 

(7)  "Partbular  Government  matter  involving  a  specifb  party"  means  any  judicial  or  other 
proceeding,  application,  request  for  a  ruling  or  other  determinatbn,  contract,  claim,  controversy,  investigatbn, 
charge,  accusation,  arrest  or  other  particular  matter  involving  a  specific  party  or  parties  in  whbh  the  United  States 
is  a  party  or  has  a  direct  and  substantial  interest. 

(b)  Interpretative  definitbns.  Other  terms  defined  and  interpreted  in  the  substantive  regulatbns  are: 

(1)  "Acting  as  Agent  or  Attorney":  (See  2637.201(b).) 

(2)  "Actually  Pending":  (See  2637.202(c).) 

(3)  "Communbating  with  Intent  to  influence":  (See  2637.201(b).) 

(4)  "Direct  and  Substantial  Interest":  (See  2637.204(f).) 
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(5)  'Participats  Panonally  and  Substantially*:  (Ssa  2637.201(d).) 

(6)  "Particular  Matter  involving  m  Spscifle  Party  or  Parties*;  (Ssa  2637.201(0).) 

(7)  "Particular  Matter  (without  parties):  (See  2637.204(d).) 

(8)  "Official  Responsibility*:  (See  2637.202(b).) 

(9)  *Rate  of  Pay*:  (See  2637.21 10>)(4).) 

SUBPART  B:  SUBSTANTIVE  PROVISIONS 

See.  2637.201  Restrictions  on  any  former  government  empioyee’e  acting  ae  reproaentatlve  ae  to  a  particular 
matter  In  which  the  employeo  peraopally  and  substantially  partleipatsd. 

(a)  Basie  prohSrition  of  18  U.S.C.  207(a).  No  former  Qovernmerrt  employee,  after  terminating  Government 
employment,  shall  knowli.gly  act  as  agent  or  attorney  for,  or  otherwise  represent  any  other  person  in  any  fomial 
or  intormal  ^Tpearance  before,  or  with  the  intent  to  Influence,  make  any  oral  or  written  oommunicatton  on  behalf 
of  any  other  person 

(1)  to  the  United  States. 

(2)  in  connection  with  any  particutar  Government  matter  involving  a  specific  party, 

(3)  in  which  matter  such  employee  participate:  i  personally  and  substantially  as  a  Government 

employes. 

(b)  Representation:  Acting  as  agent  or  attorney,  or  other  representative  in  an  appearance,  or 
oommunl^ting  with  intent  to  influence. 

(1)  Attorneys  and  agents.  The  target  of  this  proviston  is  the  former  employee  vrho  participaiias 
In  a  particular  matter  while  erhployed  by  the  Government  and  later  *8witches  sides*  by  representing  another  person 
on  the  same  matter. 

Note;  The  examples  in  these  regulations  do  not  incorporate  the  special  statutory  restrictions  on  Senior  Employees, 
oxoept  where  the  terms  'Senbr  Employee’  or  'Senbr*  are  expressly  used. 

Example.  A  lav/yer  in  the  Oepartmertt  of  Justice  personally  works  on  an  antitrust  case  involving  Q 
Company.  After  leaving  the  Department,  hs  is  asked  by  Q  Company  to  represent  it  in  that  case.  He  may  not  do 
so. 


(2)  Others.  The  statutory  prohibition  covers  any  other  former  employee,  including  managerial  and 
technical  personnel,  who  represents  another  person  in  an  appearance  or,  by  other  communication,  attempts  to 
influence  the  Government  concerning  a  particular  matter  in  which  he  or  she  was  involved.  For  example,  a  former 
technictJ  employee  may  r.  )t  act  as  a  n:anufacturer's  promotional  or  contract  representative  to  the  Government  on 
a  particular  matter  In  which  he  or  she  participated.  Nor  could  such  employee  appear  as  an  expert  witness  against 
ihe  Government  in  connectior.  with  sixh  a  matter.  (See  2637.208  for  specific  rules  relating  to  expert  witnesses.) 

(3)  Apoearanoes;  communications  made  with  intent  to  influence.  An  appearance  occurs  whan 
an  individual  is  physically  present  before  the  United  States  in  either  a  formal  or  informal  setting  or  conveys  material 
to  the  United  States  in  connection  with  a  formal  proceeding  or  application.  A  oommunicatbn  is  broader  than  an 
appearance  and  includes  for  example,  correspondence,  or  telephone  calls. 

Example  1.  An  appearance  occurs  when  a  former  employee  meets  with  an  agency  empbyee  personally 
to  discutt  a  matter;  or  v.fhen  he  submits  a  brief  in  an  agency  administrative  proceeding  in  his  own  name. 

Example  2.  A  former  employee  makes  a  telephone  call  to  a  present  employee  to  discuss  a  particular 
matter  that  is  not  the  subject  of  a  formal  proceeding.  She  hr.  j  made  a  oommunbaton. 

(4)  Government  visits  to  ethers  prenbes.  Neither  a  prohibited  appearance  nor  oommunbation 
occurs  whan  a  former  Government  empbyee  communbates  with  a  Government  employee  who,  at  the  irtatance  cd 
the  United  States,  visits  or  b  assigned  to  prembes  leased  to.  or  owned  or  oocupbid  by,  a  person  other  than  the 
United  S^es  which  are  or  may  be  used  for  performance  under  im  actual  or  proposed  contract  or  grant,  when  such 
communbatbn  concerns  work  performed  or  to  be  performed  and  occurs  in  the  ordinary  course  of  evaluatbn, 
administration,  or  performance  of  the  actual  or  prooosed  contract  or  grant 

(5)  Elements  of  "influence*  and  potential  controversy  required.  Communbatbns  which  do  not 
include  an  Intent  to  influence*  are  not  prohibited.  Moreover,  acting  as  agent  or  attorney  in  oor>nectbn  with  a 
routine  request  not  involving  a  potentbl  controversy  is  not  p>  oNbited.  For  exampb,  the  followbg  are  not  prohibited: 
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8!  qusstion  by  an  attorney  as  to  the  status  of  a  parttoutar  matter;  a  request  for  publicly  available  documents;  or  a 
communication  by  a  former  employee,  not  in  connectbn  with  an  adversary  proceeding,  imparting  purely  factual 
information.  (See  also  2637.204(d)  of  this  pan.) 

Example.  A  Government  employee,  who  participated  in  writing  the  specificatiors  of  a  contract  awarded  to 
Q  Company  for  the  design  of  certain  ^ucation  testing  programs,  joins  Q  Company  and  does  work  under  the 
contract.  She  is  asked  to  accompany  a  company  vtce-presidant  to  a  meeting  to  state  the  results  of  a  series  of  trial 
tests,  and  does  so.  No  violation  occurs  when  she  provides  the  information  to  her  former  agency.  During  the 
meeting  a  dispute  arises  to  some  terms  of  the  contract,  and  she  is  called  upon  to  support  Q  Company’s 
positbn.  She  may  not  do  so.  If  she  had  reason  to  believe  that  the  contractual  dispute  would  be  a  subject  of  the 
meeting,  she  should  not  have  attended. 

(6)  Assistance.  A  former  employee  is  not  prohibited  from  providing  in-house  assistance  in 
connection  with  the  ropresentatton  of  another  person. 

Example.  A  Government  employee  administered  a  particular  contract  for  agricultural  research  with  Q 
Company.  Upon  termination  of  her  Government  employment,  she  is  hired  by  Q  Company.  She  works  on  the 
matter  covered  by  the  contract,  but  has  no  direct  contact  with  the  Government.  At  the  reqjest  of  a  company 
vice-president,  she  prepares  a  paper  describing  the  persons  at  her  former  agency  who  should  be  contacted  and 
what  should  be  said  to  them  in  an  effort  in  increase  the  scope  of  funding  of  the  contract  and  to  resolve  favorably 
a  dispute  over  a  contract  clause.  She  may  do  so. 

(7)  Project  responses  not  included.  In  a  context  not  involving  a  potential  controversy  involving  the 
United  States  no  finding  of  a  "intent  to  influence"  shall  be  based  upon  whatever  influential  effect  inheres  in  an 
attempt  to  formulate  a  meritorious  proposal  or  program. 

Example.  The  employee  of  Q  Company  in  the  previous  example  is  asked  to  design  an  educational  testing 
program,  which  she  does  and  transrrits  it  to  the  Government.  This  is  not  prohibited  despite  the  fact  that  her 
well-designed  program  may  be  inherently  influential  on  a  question  of  additional  funding  under  the  contract.  She 
may  not  argue  for  its  acceptance. 

(c)  "Particular  matter  involving  a  specific  party  or  partias"- 

(1)  Specific  matters  vs.  policy  matters.  The  prohibitions  of  subsections  (a)  and  (b)  of  18  U.S.C. 
207,  are  based  on  the  former  Government  employee's  prior  participation  in  or  responsibility  for  a  "judicial  or  other 
proceeding,  application,  request  for  a  ruling  or  other  determination,  contract,  claim,  controversy,  investigation, 
charge,  accusation,  arrest,  or  other  particular  matter  involving  a  specific  party  or  parties"  in  which  the  United  States 
is  a  party  or  has  a  direct  and  substantial  interest.  Such  a  matter  typically  involves  a  specific  proceeding  affecting 
the  legal  rights  of  the  parties  or  an  insolatable  transaction  or  related  set  of  transactions  between  identifiable  parties. 
Rulemaking,  legislation,  the  formulation  of  general  policy,  standards  or  objectives,  or  other  action  of  general 
application  is  not  such  a  matter.  Therefore,  a  former  Government  employee  may  represent  another  person  in 
connection  with  a  particular  matter  involving  a  specific  party  even  if  rules  or  policies  which  he  or  she  had  a  role 
in  establishing  are  involved  in  the  proceeding. 

Example  1 .  A  Government  employee  formulated  the  policy  objectives  of  an  energy  conservation  program. 
He  is  not  restricted  from  later  representing  a  university  which  seeks  a  grant  or  contract  for  work  emerging  from 
such  a  program 

Example  2.  A  Government  employee  reviews  and  approves  a  specific  city's  application  for  Federal 
assistance  for  a  renewal  project.  After  leaving  Government  service,  she  may  not  represent  the  city  in  relation  to 
that  project. 

Example  3.  An  employee  is  regularly  involved  in  the  formulation  of  policy,  procedures  and  regulations 
governing  departmental  procurement  and  acquisition  functions.  Participation  in  such  activities  does  not  restrict  the 
employee  after  leaving  the  Government  as  to  particular  cases  involving  the  application  of  such  policies,  procedures, 
or  reguiations. 

Example  4.  An  employee  of  the  Office  of  Managemu.'it  and  Budget  participates  substantially  on  the  merits 
of  a  decision  to  reduce  the  funding  level  of  a  program,  wni^  has  the  effect  of  reducing  the  amount  of  money  which 
certain  cities  receive  to  conduct  youth  work  programs.  After  leaving  the  Government  she  may  represent  any  of  the 
cities  in  securing  funds  for  its  youth  program,  since  her  participation  was  in  connection  with  a  program,  not  a 
particular  matter  involving  specific  parties. 

Example  5.  An  agency  attorney  participates  in  drafting  a  standard  form  contract  and  certain  "standard 
terms  and  clauses"  for  use  in  future  contracts.  He  is  not  thereafter  barred  from  representing  a  person  in  a  dispute 
invotying  the  application  of  such  a  "standard  term  or  clause''  in  e  particular  contract  in  which  he  did  not  participate 
as  a  Government  employee. 
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(2)  Technical  matters.  In  connection  with  technical  work,  participation  in  projects  generally 
involving  one  or  more  scientific  or  engineering  concepts,  in  feasibility  studies,  or  in  proposed  programs  prior  to  the 
formulation  of  a  contract  will  not  restrict  former  Government  employees  with  respect  to  a  contract  or  specific 
programs  entered  into  at  a  later  date. 

Example  1.  A  Government  employee  participates  significantly  in  formulating  the  "mission  need"  of  a  project 
pursuant  to  OMB  Circular  No.  A-109,  and  the  award  of  a  contract  to  Z  Company,  the  purpose  of  which  is  to 
propose  alternative  technical  approaches.  He  is  not  barred,  after  leaving  Government  service,  from  representing 
Q  Company  which  later  seeks  a  contract  to  manufacture  one  of  the  systems  suggested  by  the  Z  Company. 

Example  2.  A  Government  employee,  who  has  worked  for  years  on  the  design  of  a  new  satellite 
communications  system,  joins  C  Company.  Later,  the  Government  issues  a  "request  for  proposals"  ("rfp")  to 
construct  the  new  system,  which  is  circulated  generally  to  industry.  The  employee  proposes  to  act  as  C  Comi^ny’s 
representative  in  connection  with  its  anticipated  proposals  for  the  contract.  He  may  do  so.  The  satellite  contract 
became  a  particular  matter  when  the  rfp  was  being  formulated;  it  would  ordinarily  not  become  one  involving  a 
specific  party  or  parties  until  initial  proposals  or  indications  of  interest  therein  by  contractors  were  first  received. 
Ktoreover,  if  the  employee’s  work  for  C  Company  were  limited  to  the  formulation  and  communication  of  a  proposal 
in  response  to  the  rfp,  it  would  not  be  prohibited  to  the  extent  it  involved  a  communication  for  the  purpose  of 
furnishing  scientific  or  technological  information  to  the  Government,  exempt  under  18  U.S.C.  207(f).  See  2637.206 
below.  (See  paragraph  (3)  below  as  to  a  case  where  the  empbyee’s  own  participation  may  cause  a  different  result.) 

(3)  Relationship  of  personal  participatbn  to  specificity.  In  certain  cases,  whether  a  matter  should 
be  treated  as  a  "particular  matter  involving  specific  parties"  may  depend  on  the  employee's  own  participation  in 
events  which  give  particularity  and  specificity  to  the  matter  in  question.  For  example,  if  a  Government  employee 

(i)  personally  participated  in  that  stage  of  the  formulation  of  a  proposed  contract  where 
significant  requirements  were  discussed  and  one  or  more  persons  was  identified  to  perform  services  thereunder  and 

(ii)  actively  urged  that  such  a  contract  be  awarded,  but  the  contract  was  actually  awaided 
only  after  the  employee  left,  the  contract  may  nevertheless  be  a  particular  matter  involving  a  specific  party  as  to 
such  former  Government  employee. 

Example.  A  Government  employee  advises  her  agency  that  it  needs  certain  work  done  and  meots  with 
private  firm  X  to  discuss  and  develop  requirements  and  operating  procedures.  Thereafter,  the  employee  meets  with 
agency  officials  and  persuades  them  of  the  need  for  a  project  along  the  lines  discussed  with  X.  She  leaves  the 
Government  and  the  project  is  awarded  by  other  employees  to  firm  X.  The  employee  is  asked  by  X  to  represent 
it  on  the  contract.  She  may  not  do  so. 

(4)  The  same  particular  matter  must  be  involved.  The  requirement  of  a  "particular  n.atter  involving 

a  specific  party"  applies  both  at  the  time  that  the  Government  employee  acts  in  an  official  capacity  and  at  the  time 
in  question  after  Government  service.  The  same  particular  matter  may  continue  in  another  form  or  in  part.  In 
determining  whether  two  particular  matters  are  the  same,  the  agency  should  consider  the  extent  to  which  the 

matters  involve  the  same  basic  facts,  related  issues,  the  same  or  related  parties,  time  elapsed,  the  same 

confidential  information,  and  the  continuing  existence  of  an  important  Federal  interest. 

Example  1 .  A  Government  employee  was  substantially  involved  in  the  award  ot  a  long-term  contract  to  Z 

Company  for  the  development  of  alternative  energy  sources.  Six  years  after  he  terminates  Government 

employment,  the  contract  is  still  in  effect,  but  much  of  the  technolr^y  has  changed  as  have  many  of  the  personnel. 
The  Government  proposes  to  award  a  "follow  on*  contract,  involving  the  same  objective,  after  competitive  bidding. 
The  employee  may  represent  Q  Company  in  its  proposals  for  the  follow-on  contract,  since  Q  Company's  proposed 
contract  is  a  different  matter  from  the  contract  with  Z  Company.  He  may  also  represent  Z  Company  in  its  efforts 
to  continue  as  contractor,  if  the  agency  determines  on  the  basis  of  facts  referred  to  above,  that  the  new  contract 
is  significantly  different  in  its  particulars  from  the  old.  The  former  employee  should  first  consult  his  agency  and 
request  a  written  determination  before  undertaking  any  representation  in  the  matter. 

Example  2.  A  Government  employee  •'sviewed  and  approved  certain  wiretap  applications.  The  prosecution 
of  a  person  overheard  during  thn  wiretap,  although  not  originatly  targeted,  must  be  regarded  as  part  of  the  same 
particular  matter  as  the  initial  wiretap  application.  The  reason  is  that  the  validiw  of  the  wiretap  may  be  put  in  issue 
and  many  of  the  facts  giving  rise  to  the  wiretap  application  would  be  involved.  Other  examples:  See  2637.201(b)(1), 
Example  1,  and  (c).  Example  2. 

(5)  United  States  must  be  a  party  or  have  an  interest.  The  particular  matter  must  be  one  in  which 
the  United  States  is  a  party,  such  as  in  a  judicial  or  administrative  proceeding  or  a  contract,  or  in  which  It  has  a 
direct  and  substantial  interest.  Tiie  importance  of  the  Federal  interest  in  a  matter  can  play  a  role  in  determining 
whether  two  matters  are  the  same  particular  matter. 

Example  1.  An  attorney  participated  in  preparing  the  Government's  antitrust  action  against  Z  Company. 
After  leaving  the  Government,  she  may  not  represent  Z  Company  In  a  private  antitrust  action  brought  against  it  by 
X  Company  on  the  same  facts  involved  in  the  Government  action.  Nor  may  she  represent  X  (^mpany  in  that 
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matter.  The  interest  of  the  United  States  in  preventing  t»th  inconsistent  resuHs  and  the  appearance  of  impropriety 
in  the  same  factual  matter  invoiving  the  same  par^,  Z  Company,  is  direct  and  substantial.  However,  if  the 
Government’s  antitrust  investigation  or  case  is  dosed,  the  United  States  no  ionger  has  a  direct  and  substantial 
interest  in  the  case. 

Example  2.  A  member  of  a  Government  team  providing  technical  assistance  to  a  foreign  country  ieaves 
and  seeks  to  represent  a  private  contractor  in  making  arrangements  with  the  Government  to  perform  the  same 
service.  The  proposed  new  contract  may  or  may  not  be  considered  a  separate  matter,  depending  upon  whether 
the  United  States  has  a  nationai  interest  in  maintaining  the  original  contract.  The  agency  involved  must  be 
consulted  by  the  former  employee  before  the  representation  can  to  undertaken. 

(d)  ’’Participate  personaiiy  and  substantiaily"- 

(1)  Basic  requirements.  The  restrictions  of  section  207(a)  appiy  oniy  to  those  matters  in  which  a 
former  Government  empioyee  had  'personal  and  substantial  participation,*  exercised  "through  decision,  approval, 
disapproval,  recommendation,  tha  rendering  of  advice,  investigation  or  othenwise.’  To  participate  ‘personally*  means 
directly,  and  includes  the  participation  of  a  subordinate  when  actuaiiy  directed  by  the  former  Government  empioyee 
in  the  matter.  'Substantially,*  means  that  the  employee’s  involvement  must  to  of  significance  to  the  matter,  or  form 
a  basis  for  a  reasonable  appearance  of  such  significance,  it  requires  more  than  official  responsibilhy,  knowledge, 
perfunctory  involvement,  or  involvement  on  an  administrative  or  peripheiai  issue.  A  finding  of  substantiality  shOi/kf 
be  based  not  only  on  the  effort  devoted  to  a  matter,  but  on  the  importance  of  the  effort.  Whiie  a  series  of 
peripheral  involvements  may  be  insubstantial,  the  single  act  of  approving  or  participation  in  a  criticai  step  may  to 
substantial.  It  is  essential  that  the  participation  to  related  to  a  '[Articular  matter  involving  a  specific  party.*  (See 
paragraph  (c)  of  this  8action.)(See  aiso  2637.203(f)  of  this  part.) 

Example  1.  If  an  officer  personally  approves  the  departmental  budget,  he  does  not  participate  substantially 
in  the  approval  of  all  items  contained  in  the  budget.  His  participation  is  substantial  only  in  those  cases  where  a 
budget  item  is  actuaiiy  put  in  issue.  Even  then,  the  former  Government  empioyee  is  not  disqualified  with  respect 
to  an  hern  if  it  is  a  ganerai  program  rather  than  a  particular  matter  involving  a  specific  party.  The  former 
Government  employee  may,  however,  have  official  responsibility  for  such  matters.  (See  2637.202(b).) 

Example  2.  A  Government  lawyer  is  not  in  charge  of,  nor  has  official  responsibility  for  a  particular  case, 
but  is  frequentV  consuited  as  to  filings,  discovery,  and  strategy.  Such  an  individuai  has  personaiiy  and  substantially 
participate  in  the  matter. 

(2)  ParticiDation  on  anciiiary  matters.  An  employee’s  participation  on  subjects  not  directiy  involving 
the  substantive  merits  of  a  matter  may  not  to  'substantiai,*  even  if  it  is  time-consuming.  An  employee  whose 
responsibility  is  the  review  of  a  matter  solely  for  compliance  with  administrative  control  or  budgetary  considerations 
and  who  reviews  a  particular  matter  for  such  a  purpose  should  not  to  regarded  as  having  participated  substantially 
in  the  matter,  except  when  such  considerations  also  are  the  subject  of  the  employee’s  proposed  representation, 
(Sea  2637.202(b)(3)  of  this  part.)  Such  an  employee  could  theoretically  cause  a  halt  in  a  program  for 
noncompllance  with  standards  under  his  or  her  jurisdiction,  but  lacks  authority  to  initiate  a  program  or  to  disapprove 
it  on  the  basis  of  its  substance. 

(3)  Role  of  official  responsibility  in  determining  substantial  participation.  "Official  responsibility*  is 
defined  in  2637.2(S(b)(1).  "Personal  and  substantial  participation*  is  different  from  "official  responsibility.*  One’s 
responsibility  may,  however,  play  a  role  in  determining  the  "substantiality*  of  an  employee’s  participation.  For 
example,  ordinarily  an  employee’s  forbearance  on  a  matter  is  not  substantial  participation.  If,  however,  an  empbyee 
is  charged  with  responsibility  tor  review  of  a  matter  and  action  cannot  to  undertaken  over  his  or  her  objectiOT,  the 
result  may  be  different.  If  the  employee  reviews  a  matter  and  passes  it  on,  his  or  her  participation  may  be 
regarded  os  "substantial*  even  if  he  or  she  claims  merely  to  have  engaged  in  inaction. 

(e)  AgetKy  responsibility  in  comptex  cases,  in  certain  complex  factual  cases,  the  agency  with  which  the 
former  Government  employee  was  associated  is  Ikely  to  be  in  the  best  position  to  make  a  determination  as  to 
certain  issues,  for  example,  tha  kJentity  or  existence  of  a  particular  matter.  Designated  agency  ethics  officials 
should  provide  advice  promptly  to  former  Government  employees  who  make  inqui^  on  any  matter  arising  under 
these  regulations. 

See.  2637.202  1Vro<yaar  reetriotlon  on  any  former  Government  employee’s  seting  as  repressntstivs  ss  to 
s  portleuisr  rmtter  for  which  the  smployM  hod  offleisi  responsibility. 

(a)  Basic  prohfottion  of  18  U.S.C.  207(b)(i).  No  former  Government  employee,  within  two  years  after 
terminatitig  empioyment  by  the  UnKed  States,  shaH  knowingly  act  as  agent  or  attorney  for,  or  otherwise  represent 
any  other  person  in  any  formai  or  informal  appearance  before,  or  with  the  intent  to  influence,  mfote  any  oral  or 
wrlitan  communication  on  behalf  of  any  other  person  (1)  to  the  United  States,  (2)  in  connection  with  any  partictriar 
Government  matter  involving  a  specific  party  (3)  if  such  matter  was  actually  pending  under  the  employee's 
responsfolfity  as  an  officer  or  employee  within  period  of  one  year  prior  to  the  termination  of  such  responsbiwy. 

(b)  'Official  responsibility*-' 
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(1)  Definition.  ’Official  responsibility*  is  defined  in  18  U.S.C.  202  as,  Ihe  direct  administrative  or 
operating  authority,  whether  intermediate  or  final,  and  either  exercisable  atone  or  with  others,  and  either  personally 
or  through  subordinates,  to  approve,  disapprove,  or  otherwise  direct  Government  actions.’ 

(2)  Determining  official  responsibility.  Ordinarily,  the  scope  of  an  employee's  ’official  responsibility* 
is  determined  by  those  areas  assigned  by  statute,  regulation.  Executive  Order,  job  description  or  delegation  of 
authority.  All  particular  matters  under  consideration  in  an  agency  are  under  the  ’official  responsibility’  of  the  agency 
head,  and  each  is  under  that  of  any  intermediate  supervisor  having  responsibility  for  an  employee  who  actually 
participates  in  the  matter  within  the  scope  of  his  or  her  duties. 

(3)  Ancillary  matters  and  official  responsibility.  ’Administrative’  authority  as  used  in  the  foregoing 
definition  means  authority  for  planning,  organizing  and  controlling  matters  rather  than  authority  to  review  or  make 
decisions  on  ancillary  aspects  of  a  matter  such  as  the  regularity  of  budgeting  procedures,  public  or  community 
relations  aspects,  or  ^ual  employment  opportunity  considerations.  Responsibility  for  such  an  ancillary  consideration 
does  not  constitute  responsibility  for  the  particular  matter,  except  when  such  a  consideration  is  also  the  subject  of 
the  employee's  proposed  representation. 

Example  1.  An  agency’s  comptroller  would  not  have  official  responsibility  for  all  programs  in  the  agency, 
even  though  she  must  review  the  budget,  and  all  such  programs  are  contained  in  the  budget. 

Example  2.  Within  two  years  after  terminating  employment,  an  agency’s  former  comptroller  is  asked  to 
represent  Q  Company  in  a  dispute  arising  under  a  contract  which  was  in  effect  during  the  comptroller's  tenure.  The 
dispute  concerns  an  accounting  formula,  under  the  contract,  a  matter  as  to  which  a  subordinate  division  of  the 
comptroller’s  office  was  consulted.  She  may  not  represent  Q  Company  on  this  matter. 

(4)  Knowledge  of  matter  pending  required.  In  order  for  a  former  employee  to  be  barred  from 
representing  another  as  to  a  particular  matter,  he  or  she  need  not  have  known,  while  empbyed  by  the  Government, 
that  the  matter  was  pending  under  his  or  her  official  responsibility.  However,  the  former 

employee  is  not  subject  to  the  restriction  unless  at  the  time  of  the  proposed  repress,  itatbn  of  another,  he  or  she 
knows  or  learns  that  the  matter  had  been  under  his  or  her  responsibility.  Ordinarily,  a  former  employee  who  is 
asked  to  represent  another  on  a  matter  will  become  aware  of  facts  sufficient  to  suggest  the  relationshtp  of  the  prior 
matter  to  his  or  her  former  agency.  If  so,  he  or  she  is  under  a  duty  to  make  further  inquiry,  induding  direct  contact 
with  an  agency's  designated  ethics  official  where  the  matter  is  in  doubt. 

(5)  Self'disqualification.  A  former  employee  cannot  avoid  the  restrictions  of  this  section  on  the 
ground  by  self-disqualification  with  respect  to  a  matter  for  which  he  or  she  otherwise  had  official  responsibility. 
However,  self*  disqualification  is  effective  to  eliminate  the  restriction  of  section  207(a). 

(c)  ’Actually  pending.’  ’Actually  pending’  means  that  the  matter  was  in  fact  referred  to  or  under 
consideration  by  persons  within  the  employee's  area  of  responsibility,  not  that  it  merely  could  have  been. 

Example.  A  staff  lawyer  in  a  department's  Office  of  General  Counsel  is  consulted  by  procurement  officers 
on  the  correct  resolution  of  a  contractual  matter  involving  O  Company.  The  lawyer  renders  an  opinion  resolving 
the  question.  The  same  legal  question  arises  later  in  several  contracts  with  other  companies,  but  none  of  the 
disputes  with  such  companies  is  referred  to  the  Office  of  the  General  Counsel.  The  General  Counsel  has  offidal 
responsibility  frr  the  determination  of  the  Q  Company  matter.  The  other  matters  were  never  ’actually  pending’ 
under  that  responsibility,  although  as  a  theoretical  matter,  such  responsibility  extended  to  all  legal  matters  within  the 
department. 

(d)  Other  essontial  requirements.  All  other  requirements  of  the  statute  must  be  met  before  the  restriction 
on  representation  applies.  The  same  consideratbns  apply  in  determining  the  existence  of  a  ’particular  matter 
Involving  a  specific  pwty,”  a  representation  in  an  ’appearance,*  or  ’intent  to  influence,’  and  so  forth  as  set  forth 
under  2637.201  of  this  part. 

Example.  During  her  tenure  as  head  of  an  agency,  an  officer's  subordinates  undertook  major  changes  in 
agency  enforcement  standards  Involving  occupational  safety.  Eighteen  months  after  terminating  Government 
employment,  she  is  asked  to  represent  Z  Company  which  believes  it  is  being  unfairly  treated  under  the  enforcement 
program.  The  Z  Company  matter  first  arose  on  a  complaint  filed  after  the  agency  head  terminated  her  employment. 
She  may  represent  Z  Company  because  the  matter  pending  under  her  official  responsibility  was  not  one  involving 
’a  specific  party.’  (Moreover,  the  time*period  covered  by  i8  U.S.C.  207(c)  has  elapsed.) 

(e)  Measurement  of  two-year  reMriction  period.  The  statutory  two-year  period  is  measured  from  the  date 
when  the  employee's  responsibility  in  a  particular  area  ends,  not  from  the  termination  of  Oovernmerst  service,  unless 
the  two  occur  stmultareously.  The  prohibitton  applies  to  all  particular  matters  sui^ect  to  such  responsibility  in  the 
one-year  period  before  termination  of  such  responsibility. 
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Example  1.  The  Director,  Import/Export  Division  of  A  Agency  retires  after  26  years  of  service  and  enters 
private  industry  as  a  consultant.  He  will  fw  restricted  for  two  years  respect  to  all  matters  which  were  actually 
pending  under  his  official  responsibility  in  the  yeai  before  his  retirement. 

Example  2.  An  employee  transfers  from  a  position  in  A  Agency  to  a  position  in  B  Agancy.  and  she  leaves 
B  Agency  for  private  employment  9  months  later.  In  15  months  she  will  be  free  of  restrictiori  insofar  as  matters 
which  were  pending  under  her  responsibility  in  A  Agency  in  the  year  before  her  transfer.  She  will  be  restricted  for 
two  years  in  respect  of  B  Agency  matters  which  ware  pending  in  the  year  before  her  departure  for  private 
employment. 

Sec.  2637.203  Two-year  restriction  on  a  former  senior  employee’s  assisting  in  ^presenting  as  to  a  msttsr 
in  which  the  employee  participated  personally  and  substantially. 

(a)  Basic  prohibition  of  18  U.S.C.  207(b)(ii).  No  former  Senior  Employee  (see  2637.102(6)),  withir«  two 
years  after  terminating  employment  by  the  United  States,  shall  knowingly  represent  or  aid,  counsel,  advise,  consult, 
or  assist  in  representing  any  other  person  by  pe.'sonal  presence  at  any  formal  or  informal  appearance, 

(1)  before  the  United  States, 

(2)  in  connection  with  any  particular  Government  matter  involving  a  specific  party, 

(3)  in  which  matter  he  or  she  participated  personally  and  substantially. 

(b)  Limitation  to  "representational’  assistance  by  "personal  presence"  at  an  appearance.  Section  207(b)(ii) 
is  limited  to  assistance  "in  representing"  another  person  by  "personal  presence"  at  an  "appearance"  before  the 
United  States.  Different  in  scope  from  sections  207(a)  and  207(b)(i),  it  does  not  apply  to  assistance  in  connection 
with  an  oral  or  written  communication  made  with  an  intent  to  influence  which  does  not  involve  an  appearance.  Nor 
does  it  bar  assistance  in  preparation  for  either  a  formal  or  informal  personal  appearance  or  an  appearance  by 
written  submission  in  a  formal  proceeding  where  the  former  employee  is  not  personally  present  before  the 
Government  or  a  Government  employee.  The  provision  is  designed  to  prevent  the  former  Senior  Employee  from 
playing  any  auxiliary  role  during  a  negotiation  proceeding  or  similar  transaction  with  the  Government  so  that  he  or 
she  does  not  appear  to  be  lending  personal  influence  to  the  resolution  of  a  matter  and  cannot  do  so  in  fact. 

Example.  A  former  Senior  Employee  makes  suggestbns  as  to  the  content  of  a  letter  to  be  sent  to  the 
Government  on  a  matter  in  which  he  f:ad  participated.  No  violation  occurs. 

(c)  Managerial  and  other  off-scene  assistance.  The  statute  does  not  prohibit  a  former  Senior  Emptoyee’s 
advice  and  assistance  to  his  or  he'  organization’s  representatives  which  does  not  involve  his  or  her  personal 
presence  at  an  appearance  before  the  Government.  The  former  Senior  Employee’s  preparation  of  documents  to 
be  presented  in  any  format  or  informai  proceeding  does  not  constitute  personal  presence  at  an  appearance,  even 
where  submissbr.  of  such  a  document  might  technically  constitute  an  appearance. 

Exantple  1.  A  former  Senior  Employee  attends  a  hearing  on  a  matter  in  which  she  had  participated 
personally  and  substantially  while  in  the  Government.  She  speaxs  with  the  r^resentative  of  a  private  parly  during 
the  hearing.  A  violation  occurs  if  the  former  Senior  Employee  lends  assistance  to  the  representative  in  that 
conversation. 

Example  2.  A  Senior  Justice  Department  lawyer  personally  works  on  an  antitrust  case  against  Z  Company. 
After  leaving  the  Department,  she  is  asked  to  discuss  legal  strategy  with  lawyers  representing  Z  Company  on  that 
same  a.ntitrust  case,  to  write  portions  of  a  brief  and  to  direct  the  research  of  the  staff  working  on  the  case.  Any 
such  aid  wculd  not  be  prohibited  by  the  statute,  but  would  likely  be  prohibited  by  professional  disciplinary  rules. 

(d)  Representational  assistance.  The  statute  seeks  to  preverrt  a  former  Senior  Employee  from  making 
unfair  use  of  his  or  her  prior  governmental  position  by  prohibiting  all  forms  of  assistance  in  the  representation  of 
anotfier  when  personally  present  at  an  appearance,  including  giving  advice  as  to  how  the  representation  in  an 
appearance  should  be  conducted,  supplying  information,  participating  in  drafting  materials,  or  dealing  with  forensb 
or  argumentative  matters  (such  as  testimony,  methods  of  persuasion,  or  strategy  of  presentation). 

(a)  Measurement  of  restriction  period.  Tr.s  statutory  two-year  period  is  measured  from  tha  date  cf 
termination  of  employment  in  the  Senior  Employee  position  heid  by  the  former  employee  when  he  or  she 
participated  personally  and  substantially  in  the  matter  involved,  (cf.  2637.202(a)) 

(f)  Other  Essential  Requirements.  All  conditions  of  the  statutory  prohibition  must  be  met.  SpecifK  the 
former  employee. 


(1)  must  have  been  a  "Senior  Employee," 

(2)  who  "participated  personally  aird  substantially'  (See  2637.201  (d)  of  this  part)  in 
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(3)  a  ’particular  matter  involving  a  specific  party.*  (Se6  subpart  2637.201(c)  of  this  part.) 

(g)  General  Examples: 

Example  1.  A  Senior  Federal  Trixie  Commission  Employee,  an  economist  by  profession,  partkiipates  in  an 
investigation  involving  X  Company,  and  a  proceeding  is  ccmmenced  against  X  Company  based  on  the  investigation. 
After  leaving  the  Commission,  he  offers  to  serve  as  a  consultcnt  to  the  lawyers  for  X  Company  on  certain  economic 
matters  involved  in  the  proceeding.  He  attends  the  proceeding  and  at  the  close  of  each  day,  meets  ir.  the  lawyers' 
office  to  advise  them.  Such  conduct  violat.&wi  the  statute. 

Example  2  A  Senior  Ernpbyee  of  the  Department  of  the  Treasury  participates  in  a  number  c  f  projects  with 
univershier  and  financial  research  institutions  funded  by  Government  grants.  After  leaving  the  Government,  she 
becomes  dean  cf  a  graduate  school  of  business  which  performs  work  under  a  number  of  such  grants.  She  may, 
in  the  discharge  of  her  duties,  supervise  research  and  advise  as  to  how  funds  under  such  a  cohTact  should  be 
allocated,  whether  or  not  these  matters  are,  as  is  likely,  communicated  to  her  former  Department  l>y  the  graduate 
school's  representatives.  (See  2637.204.) 

Example  3.  A  Senior  Defense  Department  offidal  participated  personally  and  substantially  in  a  contract 
award  to  F  Company  for  fighter  planes.  After  leaving  tiie  Department,  the  former  official  goes  to  work  for  F 
Company.  Subsequently,  F  Company  desires  to  renegotiate  prices  and  a  pension  provision  on  the  fighter  plane 
contract,  matters  in  which  dispute  is  anticipated.  The  former  official  could  not  attend  a  meeting  v/ith  Government 
employees  at  which  such  matters  will  be  discussed  and  give  assistance  to  those  representing  F  (Company  in  the 
ne^tiations.  He  could  generally  render  advice  as  long  as  he  remained  absent  from  the  negotiatkins. 

Example  4.  A  Senior  Justice  Department  lawyer  participated  in  an  antitrust  case  against  Q  03mpany,  which 
is  represented  by  Y  law  firm.  Immediately  after  leaving,  the  Department,  she  goes  to  work  with  V  law  firm,  and 
assists  at  a  trial  representing  Q  Company  in  a  different  antitrust  case,  not  involving  the  allegations  in  the 
Government  case.  Such  assistance  would  not  be  barred  because  it  does  not  occur  in  connection  with  the  same 
particular  matter. 

Example  5.  A  Senior  Employee  of  the  Department  of  Health  and  Human  Services  leaves  to  take  a 
university  position.  The  former  official's  new  duties  include  various  HHS  contracts  which  the  un  varsity  holds. 
Some  of  the  contracts  were  awarded  ^  a  division  within  HHS  which  was  under  her  official  responsibility.  She  is 
not  barred  from  assistance  in  negotiations  with  respect  to  such  contracts,  because  the  restriction  applies  only  to 
those  matters  in  which  she  had  participated  personally  and  substantially,  not  to  those  matters  for  which  she  had 
official  responsibility.  Note,  however,  that  any  participation  by  her  as  a  representative  would  be  barred  by  18 
U.S.C.  207(b)(i)  as  described  in  2637.202  of  this  part.  (But  see  2637.204.) 

Example  6.  A  Senior  scientist  with  the  Food  and  Drug  Administration  was  personally  and  substantially 
involved  in  a  licensing  proceeding  concerning  a  specific  drug.  After  leaving  the  FDA,  he  is  em(>loyed  by  the 
manufacturer  of  the  drug.  There  he  engages  in  research,  indicating  that  the  drug  is  safe  and  effective,  which  his 
employer  later  presents  to  FDA  in  connection  with  the  proceeding.  He  assists  during  this  presentation.  Such 
assistance  would  normally  be  restricted  but  may  be  allowed  to  the  extent  that  the  former  official  is  furnishing 
scientific  information  to  the  Government.  (See  18  U.S.C.  207(f)  and  2637.206  of  this  part.) 

Example  7.  A  former  Senior  Employee  of  the  Federal  Communications  Commission  leaves  the  agency  to 
join  a  graduate  school  faculty.  In  one  of  his  courses,  which  from  time  to  time  includes  Government  employees,  he 
discusses,  unfavorably  to  the  Commission,  a  specific  licensing  case  in  which  he  was  personally  and  substantially 
involved.  The  restriction  does  .not  apply  because  the  conduct  does  not  occur  in  connection  with  any 
representational  activities. 

Sec.  2637.204  One-year  raatriction  on  a  former  aenlor  emptoyee’e  traneactlona  with  former  agency  on  a 
particular  matter,  regardlsee  of  prior  Involvement. 

(a)  Basic  prohibition  of  18  U.S.C.  207(c).  For  a  period  of  one  year  after  terminating  employment  by  the 
United  States,  no  former  Senior  Employee  (other  than  a  special  Government  employee  who  serves  for  fewer  than 
sixty  days  in  a  calendar  year)  shall  knowingly  act  as  an  agent  or  attorney  for,  or  otherwise  represent,  anyone  in 
any  formal  or  informal  appearance  before,  or  with  the  intent  to  influence,  make  any  written  or  oral  communication 
on  behalf  of  anyone  to 

(1)  his  or  her  former  department  or  agency,  or  any  of  its  officers  or  employees, 

(2)  in  connection  with  any  particular  Government  matter,  whether  or  not  involving  a  specific  party, 
which  is  pending  b^ore  such  department  or  agency,  or  in  which  it  has  a  direct  and  substantial  interest. 

(b)  Transactions  exempted  from  the  basic  prohibition  of  18  U.S.C.  207(c).  The  prohibition  set  forth  above 
shall  not  a^y  to  an  appearance,  a  communication,  or  r^resentation  by  a  former  Senior  Employee,  who  is: 

(1)  An  elected  official  of  a  State  or  local  government,  acting  on  behalf  of  such  government,  or 
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(2)  Whose  principal  occupation  or  employment  is  with 

(I)  an  agency  or  instrumentatit>'  of  a  State  or  local  government, 


(II)  an  accredited,  degree-  granting  institution  of  higher  education,  as  defined  in  section 
1201(a)  of  the  Higher  Education  Act  of  1965,  or 

(ill)  a  hospital  or  medical  research  orgenizetion,  e^ampted  and  defined  under  section 
501(c)(3)  Of  the  Internal  Revenue  Code  of  1954,  and  the  appearance,  communication,  or  representation  is  on  behalf 
of  such  government,  institution,  hospital  or  organization. 

Example  1.  A  former  Senbr  Employee  of  the  Eederai  Highway  Administratton  is  appointed  to  the  position 
of  Secretaiy  of  Transportation  for  the  State  of  Kansas.  He  would  not  be  prohibited  from  transacting  business  with 
his  former  agency  concerning  new  matters  on  behalf  of  the  State.  He  would,  however,  be  restricted  as  to  207(a) 
and  207(b)  matters. 

Example  2.  A  former  Senior  Employee  of  the  Department  of  Housing  and  Urban  Development  establishes 
a  consulting  firm  and  is  engaged  by  the  City  of  Los  Angeles  to  aid  it  in  procuring  a  particular  grant.  He  may  not 
represent  Los  Angeles  before  his  former  Department  because  his  "principal  occupation  or  employment"  is  not  with 
such  city. 

Example  3.  A  former  Senior  Employee  of  the  Department  of  Education  founds  a  vocational  school  for  the 
training  of  legai  paraprofessionals  a.id  associated  staff.  He  desires  to  communicate  with  officials  at  his  former 
Department  for  the  purpose  of  establishing  a  program  ot  assistance  to  such  institutions.  He  may  not  do  so,  since 
the  vocational  school  is  not  an  "accredKad,  degree  granting  institution  of  higher  education." 

(c)  No  prio'  involvement  required.  The  prohibitbn  contained  in  this  section  applies  without  regard  to 
whether  the  former  Senior  Employee  had  participated  in,  or  had  responsibility  for,  the  particular  matter  and  includes 
matters  which  first  arise  after  the  empioyee  leaves  Government  service.  The  section  aims  at  the  possible  use  of 
personal  influence  based  upon  past  Governmental  affiliatbns  to  facilitate  the  transaction  of  business. 

(d)  Specific  parties  unr.Tcessary.  The  particular  matter  in  which  the  former  Senior  Employee  proposes  to 
act  before  his  or  her  former  agency  need  not  be  one  "involving  specific  parties,"  and  thus  is  not  limited  to  disputed 
proceedings  or  contracts  in  which  a  party  I. as  already  been  identified.  However,  the  restriction  does  not  encompass 
every  Kind  of  matter,  but  only  a  particular  one  similar  to  those  cited  in  the  statutory  language,  i.e.,  any  judicial  or 
other  proceeding,  application,  request  for  a  ruling  or  determination,  contract,  claim,  controversy,  investigation, 
charge,  accusation,  or  arrest.  Rulemaking  is  specifically  ‘nctuded.  Thus  such  matters  as  the  proposed  adoption 
of  a  regulation  or  interpretive  ruling,  or  an  agency’s  determination  to  undertake  a  particular  project  or  to  open  such 
a  project  to  competitive  bidding  are  covered.  Not  included  are  broad  technical  areas  and  policy  issues  and 
conceptual  work  done  before  a  program  has  become  particularized  into  one  or  more  specific  projects.  The 
particular  matter  must  be  pending  before  the  agency  or  be  one  in  which  the  agency  has  a  "direct  and  substantial 
interest." 

Note:  Each  post  employment  activity  in  the  examples  in  this  section  is  assumed  to  take  place  within  one  year  of 
termination  of  Government  employment. 

Example  1.  A  Senior  Employee  of  the  Department  of  Health  and  Human  Services  leaves  Government 
employment  for  private  practice,  and  shortly  thereafter  telephones  a  former  associate  urging  that  the  Department 
(a)  adopt  a  new  procedure  to  put  a  ceiiing  on  hospital  costs;  (b)  not  adopt  a  particular  rule  proposed  for  drug 
testing;  and  (c)  oppose  a  bill  pending  in  Congress  relating  to  such  drug  testing.  He  is  prohibitM  from  attempting 
to  influence  his  former  co-worker  on  any  of  these  matters.  The  first,  not  yet  pending,  is  of  interest  to  the 
Department;  the  second  is  pending  in  the  Department;  and  the  third  is  pending  elsewhere,  and  is  of  interest  to 
the  Department.  Note  that  the  former  Senior  Employee  may,  however,  commur^icate  the  same  views  to  Congress, 
other  agencies,  the  public  or  the  press. 

Exampis  2.  A  recently  retired  Senior  Employee  of  the  Department  of  Defense  believes  that  the 
Department's  general  emphasis  on  manned  aircraft  is  not  in  the  national  interest.  After  his  departure,  he  may 
continue  to  argue  the  point  to  the  Department. 

(e)  Element  of  controversy  or  influence  required.  The  prohibition  on  acting  as  a  representative  or 
attempting  to  influence  applies  to  situations  in  which  there  is  an  appreciable  element  of  actual  or  potential  dispute 
or  an  application  or  submissbn  to  obtain  Government  rulings,  benefits  or  approvals,  and  not  to  a  situation  merely 
involving,  for  example;  the  transmission  or  filing  of  a  document  that  does  not  involve  an  application  for  Government 
benefit,  approval  or  ruling;  a  request  for  information;  purely  social  or  informational  communications;  or  those 
required  by  law  or  regulations  (in  situations  other  than  adversary  proceedings).  Each  agency  should,  af/ter 
consulting  with  the  Director  or  the  Attorney  General,  as  ^propriate,  give  guidance  on  the  kinds  of  applications, 
filings  and  other  matters  which  are  not  prohibited  by  section  207(c). 
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ExampI*  1.  A  form«r  Senior  Emoloyee  of  the  Internal  Revenue  Sen/Ice  prepares  and  mails  a  client's  tax 
return.  This  Is  r<ot  a  prohibited  act.  Should  any  controversy  arise  in  connection  with  the  tax  return,  the  former 
employee  may  not  represent  the  client,  but  may  be  called  upon  to  state  how  the  return  was  prepared. 

Example  2.  A  former  Senior  Employee  of  the  Securities  and  Exchange  Commission  prepared  and 
transmitted  for  filing  to  the  Commission  a  client's  annual  report  on  form  10*K.  This  is  not  a  violation,  b^use  the 
10>K  Is  a  disclosure  report,  not  intended  to  .^ibtain  a  Government  benefit  or  ruling. 

Example  3.  A  former  Senior  Employee  of  the  Securities  and  Exchange  Commission  becomes  executh/e 
vice-president  of  a  major  industrial  corporation,  registered  under  the  Securities  Exchange  Act  of  1934.  Pursuant 
to  Commission  regulations,  the  officers  of  the  corporation  are  required  to  sign  certain  filings  on  behalf  of  the 
corporation,  which  are  transmitted  to  the  Commission.  The  employee  may  review,  concur  or  request  changes  in, 
and  sign  any  such  filing  required  to  be  transmitted  to  the  Commission. 

(f)  Agency  activity  or  interest  in  matter.  The  restrietton  applies  to  the  former  employee's  contacts  with  his 
or  her  former  agency  in  connection  with  a  matter  before  or  of  "direct  and  substantial  interest*  to  the  agency. 

Example  1.  A  former  Senior  Employee  of  the  Securities  and  Exchange  Commission  is  asked  to  represent 
Z  Company  in  a  new  matter  before  the  Commission,  one  in  which  the  former  employee  had  no  prior  involvement. 
He  may  not  do  so. 

Example  2.  The  matter  in  the  foregoing  example  is  referred  to  the  Department  of  Justice  for  prosecution, 
and  the  former  employee  is  asked  for  the  first  time  to  represent  Z  Company  in  the  criminal  proceeding.  The  matter 
is  Ifltely  to  be  of  direct  and  substantial  interest  to  the  Commission.  If  so,  the  former  employee  may  not 
oommunicate  with  the  Commission  in  the  matter.  However,  the  former  Senior  Employee  may  communicate  with 
tha  Corrr  ilssion  in  order  to  determine  whether  it  asserts  a  direct  and  substantial  interest  in  the  criminal  proceeding 
In  the  event  of  a  negative  answer  to  the  question,  the  former  Senior  Employee  may  communicate  with  the 
Commission. 

Example  3.  In  connection  with  an  entirely  new  matter  a  former  Senior  Employee  of  the  Securities  and 
Exchange  Commission  undertakes  the  representation  of  Z  Company  in  private  litigation  brought  by  Q  Company, 
(e.g.,  a  private  action  arising  under  the  Securities  Exchange  Act  of  1934).  Before  the  suit  was  commanced,  there 
was  no  actual  expression  of  interest  by  the  Commissbn  in  the  matter.  As  the  litigation  develops,  an  important 
question  of  statutory  interpretation  is  raised,  and  the  Commission  files  a  brief  as  amicus  curiae  (friend  of  the  court). 
The  former  Senior  Employee  may  respond  to  the  brief  and  need  not  withdraw  from  representation  of  Z  Company, 
but  he  may  not  otherwise  communicate  with  the  Commission  in  the  matter.  If  the  Commission  were  to  commence 
a  proceeding  or  investigation  again,  Z  Company  on  the  basis  of  the  same  facts  involved  in  the  private  litigation,  the 
former  employee  could  continue  his  representation  in  the  private  litigation,  but  could  not  represent  Z  Company  in 
the  Commission's  proceeding  until  after  the  expiration  of  one  year  from  the  termination  of  his  employment  with  the 
Commission. 

Note;  Where  an  agency  becomes  a  party  to  a  proceeding  subsequent  to  its  commencement,  the  question  whether 
a  former  Senior  Employee  may  continue  representation  should  ordinarily  be  decided  by  the  court  on  a  motbn  for 
disqualification  in  the  particular  circumstances. 

Example  4.  In  connection  with  a  new  matter,  a  former  Senior  Employee  of  the  Federal  Food  and  Drug 
Administration,  since  retired  to  private  law  practice,  is  asked  to  consult  and  assist  in  the  preparation  of  briefs  to  be 
filed  with  the  Administration  on  a  new  particular  matter.  He  may  do  so,  but  he  should  not  sign  briefs  or  other 
communications  or  take  any  other  action  that  might  constitute  an  appearance. 

(g)  Application  or  proposals  for  funding  of  research.  In  connection  with  any  application  or  proposal  for 
Government  funding  of  research,  the  restrictions  of  this  section  do  not  prevent  a  former  Senior  Employee  from 
assuming  responsibility  for  the  direction  or  conduct  of  such  research  and  from  providing  scientific  or  technological 
information  to  the  Senior  Employee's  former  agency  regarding  such  research.  The  former  Senior  Employee  may 
not,  however,  submit  the  application  on  behalf  of  the  applicant  or  argue  for  its  approval  or  funding  by  the  agency. 

Example.  A  former  Senior  Employee  of  the  National  Institute  of  Health  (NIH),  employed  by  a  non-exempt 
research  institute,  prepares  an  application  to  NIH  for  a  research  contract.  The  application  is  submitted  to  NIH  by 
the  institute  and  lists  the  Senior  Employee  as  principal  investigator.  The  Senior  Employee  does  not  violate  18 
U.S.C.  207(c)  by  preparing  the  ap^icatbn  or  by  being  list^  as  principal  investigator,  since  these  are  not 
representational  activities.  He  may  also  sign  an  assurance  to  NIH,  as  part  of  the  application,  that  he  will  be 
responsible  for  the  scientific  and  technical  direction  and  conduct  of  the  project  if  an  award  is  made.  He  may  also 
communicate  with  NIH  to  provide  scientific  or  technical  information  on  the  application,  including  presentation  to  NIH 
personnel  at  the  research  site,  so  long  as  he  does  not  argue  for  approval  or  funding  of  the  application. 

(h)  Personal  matters.  Unlike  the  provisions  of  subsections  207(a)  and  (b)  the  restrictions  of  this  section 
apply  whan  the  former  Senior  Employee  seeks  to  r^ressnt  himself  or  herself.  However,  they  do  not  apply  to 
appearances  or  communications  concerning  matters  of  a  personal  and  individual  nature,  such  as  personal  income 
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taxes,  fiension  beriafits,  ci^  the  application  of  any  provision  of  iheee  regulations  to  an  undertat^ing  proposed  by  s 
Senior  Employoe.  (See  18  U.S.O.  207(i).)  A  former  Senior  Employee  may  also  appear  pru  se  (on  his  or  her  own 
behalf)  in  any  litigation  or  administrative  proceeding,  involving  the  individual’s  former  agency.  The  former  employee 
may  not  contact  his  or  her  former  agency  in  order  to  secure  an  item  of  business,  except  for  (1)  discussions  in 
contemplatbn  of  being  employed  by  the  agency  as  a  consultant  or  otherwise;  or  (2)  a  proposal  to  furnish  scientific 
or  tichnological  information  to  the  Government. 

Example.  Any  former  Government  Employee  may  contact  his  or  her  former  agency  to  seek  information  or 
determinatbns  as  to  matters  in  question  under  these  regulations  or  under  18  U.S.C.  207,  such  as  whether  a 
particular  matter  is  considered  to  have  been  under  the  empbyee’s  offbial  responsibility,  whether  a  matter  is  one 
Iri  whbh  the  agency  asserts  a  direct  and  substantial  interest,  or  whether  a  current  matter  is  considered  to  be  the 
same  as  that  in  which  the  empbyee  had  beer,  involved. 

(i)  Statements  based  on  special  knowledge.  The  restrictbns  of  the  sectbn  do  not  prevent  a  former  Senbr 
Empbyee  from  making  or  providing  a  statement,  whbh  is  based  on  the  former  Senbr  Employee's  own  special 
knowledge  in  the  particular  area  that  is  the  subject  matter  of  the  statement,  provided  that  no  compensatbn  is 
thereby  received,  other  than  that  regularly  provided  by  law  or  regulation  for  witnesses.  (See  18  U.S.C.  207(i).) 

Example  1.  A  former  Senior  Employee  may  make  any  statement  of  his  own  views  to  his  former  agency 
on  arty  subject  matter  ir'  v/hich  he  has  no  substantial  pecuniary  interests,  acting  on  his  own  behalf. 

Exampie  2.  A  former  Senbr  Empbyee  is  called  by  his  successor  at  the  agency  for  the  purpose  of  eliciting 
some  informatbn  ov.  a  matter  in  whbh  he  had  be&n  involved  in  an  offbial  capacity.  His  response  is  not  prohibited. 

Example  3.  A  former  Senbr  Empbyee  may  recommend  an  ir>divbual  to  her  former  agency  for  empbyment, 
based  on  her  own  persor'al  knowledge  of  the  individual's  qualifications  and  character. 

(j)  Measu.'ement  of  one-year  .-estrbtbn  perbd.  The  statutory  one-year  period  is  measured  from  the  date  when  the 
indivbual's  responsibility  as  a  Senbr  Empbyee  in  a  partbular  agency  ends,  not  from  the  terminatbn  of  Government 
sen/ice,  unless  the  two  occur  simultaneously.  (See  2637.202(e).) 

Sec.  2237.285  Limitation  o'  restrictlona  of  18  US.C.  207(e)  to  leas  than  that  whole  of  a  department  or 
agency. 


(a)  Authority.  There  are  two  methods  by  whbh  the  applbatiun  of  the  one-  year  ’cooling-off  prohibitbn  of 
18  U.S.C.  207(c)  may  be  limited  to  less  than  the  entirety  cl  a  dopartment  or  agency.  First,  18  U.S.C.  207(e) 
provides  that  the  Director  may  by  rule  designate  as  ’separate”  a  statutory  agency  or  bureau  whbh  axarcises 
functions  that  are  distinct  and  separate  from  the  remaining  functbns  of  the  parent  department  or  agency  of  which 
ft  is  part,  (see  2637.214)  Second,  under  the  provisions  of  18  U.S.C.  207(d)(1)(C),  the  Director  may  restrict  the 
applbatbn  of  the  prohibition  as  to  a  former  employee  (other  than  one  who  served  in  an  Executive  Level  positbn 
or  at  a  u'tifoi  med  service  grade  level  of  0-9  and  above)  insofar  as  it  affects  his  or  her  communications  with  persons 
in  an  unrelated  agency  or  bureau  within  his  former  parent  department  or  agency  which  has  separate  and  distinct 
subject  matter  jurisdiction  from  the  agency  or  bureau  in  which  ho  or  she  senred.  (see  2637.215) 

(b)  Distinctions  between  the  18  U.S.C.  207fe)  and  207(d)(1)(C)  provisions. 

(1)  The  authority  granted  by  18  U.S.C.  207(e)  is  appibable  solely  to  a  separate  statutory  agency 
or  bureau,  that  is,  ono  created  by  statute  or  the  functions  of  which  are  expressly  referred  to  by  statute  in  sudf  a 
way  that  is  appoars  that  Congress  intended  that  its  functbns  were  to  be  separable.  A  determination  mode  under 
this  18  U.S.C.  207(e)  does  net,  however,  benefit  former  heads  of  the  separate  statutory  agency  or  bureau.  Such 
a  determinatbn  does,  iiowever,  work  to  the  benefit  of  other  employees  at  Executive  Level  or  at  uniformed  service 
grade  level  of  0-9  or  above. 

(2)  The  determination  made  pursuant  to  s  207(d)(1)(C)  is  intended  to  provbe  similar  recognitbn 
of  separability  where  the  subordinate  agency  or  bureau  has  been  administratively  created.  A  determination  of  such 
separability  does  inure  to  the  benefit  of  the  head  of  the  separate  component  if  he  is  a  Senior  Employee  designated 
by  the  Director.  However,  the  determinatbn  is  not  benefbial  to  persons,  including  the  head  of  a  separate 
component,  in  positrons  at  Executive  Level  or  serving  at  uniformed  sen/be  grade  level  of  0-9  above. 

(c)  Separate  Statutory  Components 

(1)  Procedure.  Each  agency  shall  notify  the  Director,  in  writing,  of  any  separate  statutory  agency 
or  bureau  whbh  it  desires  to  submit  for  such  designation  under  i8  U.S.C.  207(e),  provbing; 

(!)  A  descriptbn  of  the  functbns  of  the  agency  or  bureau,  indicating  the  basis  on  whbh 
such  functbns  are  claimed  to  be  distinct  and  separate  from  the  parent  organizatron; 

(ii)  The  separate  statutory  basis  of  the  agency  or  bureau;  and 


112  -  14 


REQUUTIONS  CONCERNING  POST  EMPLOYMENT  CONFLICT  OF  INTEREST.  S  CFR  2637 

(ill)  Identification  of  those  positions  in  the  parent  agency  with  official  responsibility  for 
supen/ision  of  such  separate  statutory  agency  or  bureau. 

(2)  Standards.  A  parent  agency  may  propose  as  a  ’separate”  statutory  agency  an  agency  or 

bureau 


(i)  created  specifically  by  statute, 

(ii)  the  functions  of  which  are  expressly  referred  to  by  statute  in  such  a  way  as  to  indicate 
that  a  separate  component  was  intended  or  (iii)  which  is  the  successor  to  either  of  the  foregoing;  but  a  decision 
as,  to  the  sufficiency  of  the  statutory  authority  as  well  as  the  separability  of  functions  shall  be  reserved  to  the 
Director,  OGE. 


(3)  Effect  of  designation.  If  a  subordinate  part  of  an  agency  is  designated  as  'separate*  by  the 
Director,  then  Senior  Empbyees  of  such  separate  agency  and  those  of  the  parent  agency  are  not  subject  to  the 
restrictions  of  section  207(c)  as  to  each  others'  agencies-except  that  the  prohibition  of  section  207(c)  remains 
applicable  to  the  former  head  of  a  'separate*  subordinate  agency  and  to  former  Senior  Empbyees  of  the  parent 
agency  whos«  official  responsibility  included  supervisbn  of  the  subordinate  agency. 

Example.  A  former  Senbr  Employee  of  the  Product  Agency  in  Executive  Department  leaves  and  joins  a 
law  firm  whbh  represents  Q  Corporation.  Product  Agency  has  been  designated  by  the  Director  as  separate  from 
Executive  Department.  The  former  employee  is  not  restricted  from  representing  the  Q  Corporatbn  on  a  new  matter 
before  the  Executive  Department. 

(d)  Separate  Nonstatutory  Components- 

(1 )  Procedure.  Each  agency  may  notify  the  Director,  irt  writing,  of  a  component  agency,  bureau 
or  offbe  having  separate  and  distinct  subject  matter  jurisdbtbn  which  it  desires  to  submit  for  designation  under  18 
U.S.C.  207(d)(1)(C),  provbing; 

(i)  A  dsscriptbn  of  the  subject  matter  jurisdbtbn  of  such  component,  indbating  the  basis 
on  whbh  such  jurisdictbn  is  claimed  to  be  separate  and  distinct  from  certain  other  agencies,  bureaus  and  offices 
of  the  parent  agency; 


(ii)  A  description  of  the  nature  of  the  connectbns  and  interactbns  between  such 
component  and  certain  other  agencies,  bureaus  or  offices  of  the  parent  agency  indbating  the  basis  on  whbh  the 
component  is  claimed  to  be  unrelated; 

(iii)  A  statement  of  the  basis  on  whbh  it  is  claimed  that  no  potential  exists  for  use  by 
former  Senbr  Empbyees  of  such  component  of  undue  influence  or  unfair  advantage  with  respect  to  the  named 
other  agencies,  bureaus  or  offices  ct  the  parent  agency,  based  on  past  Government  servbe;  and 

(iv)  kJentifbatbn  of  those  organizatbnal  units  of  the  parent  agency  having  administrative 
or  operational  authority  over  such  component  agency,  bureau  or  offbe. 

(2)  Standards. 

(i)  A  parent  agency  may  propose  as  ’separate”  from  other  parts  of  a  department  or 
agency  any  agency  or  bureau  having  sut^ect  matter  jurisdbtbn  separate  and  distinct  from  one  or  more  other 
portbns  of  the  department  or  agency  accompanied  by  a  showing  that  there  woub  be  no  potential  for  use  of  undue 
Influence  or  unfair  advantage  based  upon  past  Government  servbe  if  a  former  empbyee  of  one  such  subordinate 
agency  or  bureau  communicated  with  empbyees  of  such  other  portbns  of  the  department  or  agency. 

(ii)  A  determination  under  this  sectbn  rests  solely  with  the  Director,  OGE,  and  is  available 
only  for  those  subordinate  components  whbh  woub,  but  for  the  lack  of  a  statutory  basis,  qualify  for  separate 
agency  treatment  under  18  U.S.C.  207(e). 

(iii)  Where  one  component  has  supervisory  authority  over  another,  the  two  components 
may  not  be  considered  separate  and  distinct  for  purposes  of  this  section. 

(iv)  The  requirement  of  'separate  and  distinct  subject  matter  jurisdbtbn*  may  be  met  in 
at  bast  two  ways.  First,  the  substantive  areas  of  coverage  mw  be  dbtinct.  For  exampb,  an  offbe  or  bureau 
within  the  parent  agency  may  handle  only  maritime  matters,  second,  the  regbnal  area  of  coverage  may  be 
different.  For  exampb,  one  regbnal  offbe  may,  on  appropriate  facts,  be  consbered  separate  and  distinct  from 
other  regbnal  offbes  and  from  the  parent  agericy-except  for  the  bureau  or  office  in  the  parent  agency  whbh  b 
responsbie  for  its  supervisbn. 

(V)  It  b  necessary  to  specify  the  'unrelated  agency  or  bureau  within  the  same  department 
or  agency*  as  to  whbh  it  is  recommended  that  post  empbyment  communbation  be  permitted.  For  example,  one 
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bureau  may  involve  a  subject  matter  distinct  from  some,  but  not  all,  parts  of  the  parent  department.  Attempts  to 
fractionalize  a  department  could,  however,  become  deeply  complicated  and  involve  difficult  judgments  and 
fact-finding.  OGE  will  not  usually  act  on  such  cases,  and  submissions  should  be  confined  to  relatively  clear  cases. 

(3)  Effect  of  determination.  If  a  component  agency,  bureau  or  office  is  determined  to  be  separate 
by  the  Director,  then  Senior  Employees  of  such  component  are  not  subject  to  the  restrictions  of  18  U.S.C.  207(c) 
and  2637.204  as  to  the  remaining  agencies,  bureaus  or  offices  of  the  parent  agency  (except  certain  such  agencies, 
bureaus  or  offices  as  specified  in  2637.215)--  except  that  the  prohibition  of  section  207(c)  and  2637.204  shall 
remain  applicable 


(i)  to  those  former  Senior  Employees  of  such  component  who  sen/ed  in  positions 
designated  by  18  U.S.C.  207(d)(1)(A)  and  (B)  and 

(ii)  to  former  Senior  Employees  of  such  component  with  respect  to  the  parent  agency  (as 
defined  in  2637.205(e)).  Such  limited  application  of  18  U.S.C.  207(c)  may  be  available  for  the  head  of  a  separate 
component,  unlike  the  limitation  of  18  U.S.C.  207(e),  as  determined  by  the  Director. 

Example.  In  the  Department  of  Justice,  while  the  Antitrust  Division  may  be  ’separate”  from  other  Divisions, 
it  is  not  separate  from  the  immediate  office  of  the  Attorney  General. 

Sec.  2637.206  Exemption  for  scientific  and  technological  Information. 

(a)  Exemption.  The  making  of  communications  solely  for  the  purpose  of  furnishing  scientific  or 
technological  information  pursuant  to  agency  procedures  is  exempt  from  all  prohibitbns  and  restrictions  set  forth  in 
2637.201-2637.204  of  these  regulations  (subsections  (a),  (b),  and  (c)  of  18  U.S.C.  207).  This  exemption  allows  the 
free  exchange  of  such  information  regardless  of  a  former  Government  employee’s  prior  participation  in  or 
responsibility  for  the  matter.  The  former  Senior  Empbyee  should  not  argue  for  the  acceptance  of  a  proposal.  The 
exemption  is  not  limited  to  communications  constituting  the  furnishing  of  information,  but  includes  those  ”for  the 
purpose  of”  doing  so.  No  violation  occurs  when,  for  example,  a  former  Government  employee  working  on  a  project 
makes  contact  to  determine  the  kind  and  form  of  information  required,  or  the  adequacy  of  information  already 
supplied,  so  long  as  agency  procedures  are  satisfied. 

Example.  A  project  manager,  regardless  of  prbr  involvement  in  a  particular  matter,  may  contact  the 
Government  to  determine  deficiencies  in  system  design  or  performance,  furnish  scientific  or  technological  information 
relating  to  a  solution  or  approach  to  a  problem,  seek  related  information  from  the  Government;  advise  and 
supervise  others  who  are  involved  as  to  such  matters;  and  meet  with  Government  technical  experts  for  such 
purpose;  provided  in  each  case  that  there  is  compliance  with  such  agency  regulations  as  have  been  issued. 

(b)  Necessary  information.  Scientific  and  technological  information  includes  feasibility,  risk,  cost,  and  speed 
of  implementation,  when  necessary  to  appreciate  fairly  the  practical  significance  of  the  information.  The 
Government  may  and  should  be  fully  informed  of  the  significance  of  scientific  and  technological  alternatives. 

(c)  Intent  to  influence.  The  furnishing  of  meritorbus  or  convincing  scientifb  or  technobgical  proposals  does 
not  constitute  an  intent  to  influence.  (See  2637.201  (b)(7)  of  this  part.) 

(d)  Expert  testimony.  This  exemption  does  not  include  testimony  as  an  "expert”  in  adversary  proceedings 
in  a  matter  in  which  the  United  States  is  involved  or  has  an  interest.  Such  testimony  is  governed  by  regulations 
set  forth  in  2637.208.  As  to  assistance  as  an  expert  or  consultant,  see  2637.203(g),  Example  7. 

(e)  Agency  responsibility  for  procedures.  The  primary  responsibility  for  devebping  procedures  to  guide 
activity  under  this  exemptbn  lies  with  each  agency,  so  that  such  procedures  comport  with  the  particular 
characteristics  of  agency  programs  and  needs.  Such  procedures  will  be  reviewed  periodbally  by  the  Director.  In 
promulgating  procedures,  an  agency  may  take  into  consideratbn;  Limiting  communications  to  certain  formats  which 
are  least  conducive  to  the  use  of  personal  influence;  segregating,  to  the  extent  possible,  meetings  and 
presentatbns  involving  matters  of  technical  substance  from  those  involving  other  asp^s  of  the  relationship; 
requiring  that  the  designated  agency  ethbs  offbial  be  informed  of  instances  where  the  exemption  is  used;  or 
empbying  more  restridive  practices  in  circumstances  involving  either  immediate  competition  for  contracts  or 
appibatbns  for  grants  than  in  those  involving  an  ongoing  project. 

See.  2637.207  Exemption  for  persona  with  special  qualificatbn  In  a  technical  discipline. 

(a)  Applicability.  A  former  Government  empbyee  may  be  exempted  from  the  restrictions  on  post 
empbyment  practices  if  the  head  of  the  agency  concerned  with  the  particular  matter,  in  consultatbn  with  the 
Director,  executes  a  certification  published  in  the  Federal  Register  that  such  former  Government  employee  has 
outstanding  qualifbations  in  a  scientific,  technological,  or  other  technbal  discipline;  is  acting  with  resp^  to  a 
particular  matter  which  requires  such  qualifbations;  and  that  the  national  interest  would  be  served  by  such  former 
Government  empbyee’s  partbipatbn. 
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(b)  Wh«n  appropriats.  This  axemptlon  should  ganarally  ba  utilizad  only  whara  tha  formar  Govammant 
amployaa’s  involvamant  is  naedad  on  so  continuous  and  comprahansiva  a  basis  that  complianca  with  tha 
procaduras  adopted  for  tha  communication  of  technical  information  (sea  2637.206),  or  other  actions  to  isolate  tha 
formar  Government  employaa  from  other  aspects  of  tha  matter,  would  be  burdensome  and  impractical. 

(c)  Certification  authority.  Certification  should  take  place  at  no  lower  level  than  tha  head  of  the  agency, 
tha  deputy  thereof,  or  in  tha  absence  of  both,  tha  acting  agency  head.  Consultation  with  the  Director  shall  pracem 
any  cartifbation.  Tha  exemption  takes  place  upon  the  execution  of  the  certification,  provided  that  it  is  transmitted 
to  the  Federal  Register  for  publication. 

(d)  Agency  registry.  An  agency  may  establish  a  registry  for  current  employees,  wherein  the  nature  of  their 
qualifications  in  one  or  more  technical  fields  is  certified  after  review  by  a  supervisor,  as  a  basis  for  establishing 
such  qualifications  in  connection  with,  and  to  expedite,  a  later  request  for  certification,  should  the  necessity  for  such 
request  arise. 

Sec.  2637.208  Testintony  and  statements  under  oath  or  subject  to  penalty  of  perjury. 

(a)  Statutory  basis.  Section  207(h)  provides:  "Nothing  in  this  ssctbn  shall  prevent  a  former  officer  or 
employee  from  giving  testimony  under  oath,  or  from  making  statements  required  to  be  made  under  penalty  of 
peijury." 


(b)  Applirability.  A  formar  Government  employee  may  testify  before  any  court,  board,  commission,  or 
legislative  body  with  respect  to  matters  of  fact  within  the  persona  knowledge  of  the  former  Government  employee. 
This  provision  does  not,  however,  allow  a  former  Government  employee,  otherwise  barred  under  18  U.S.C.  207  (a), 
(b),  or  (c)  to  testify  on  behalf  of  another  as  an  expert  witness  except; 

(1 )  To  the  extent  that  the  former  employee  may  testify  from  personal  knowledge  as  to  occurrences 
which  are  relevant  to  the  issues  in  the  proceeding,  induding  those  in  whbh  the  former  Government  employee 
participated,  utilizing  his  or  her  expertise,  or 

(2)  in  any  proceeding  where  it  is  determined  that  another  expert  in  the  field  cannot  practically  be 
obtained;  that  it  is  impradicable  for  the  facts  or  opinions  on  the  same  subject  to  ba  obtained  by  other  means,  and 
that  the  former  Government  employee's  testimony  is  required  in  the  interest  of  justice. 

(c)  Statements  under  penalty  of  perjury.  A  former  Government  emptoyee  may  make  any  statement 
required  to  be  made  under  penalty  of  perjury,  such  as  those  required  in  registration  statements  for  securities,  tax 
returns,  or  security  clearances.  The  exception  does  noi,  however,  permit  a  former  employee  to  submit  pleadings, 
applications,  or  other  documents  in  a  representational  capacity  on  behalf  of  another  merely  because  the  attorney 
or  other  representative  must  sign  the  documents  under  oath  or  penalty  of  perjury. 

See.  2637.209  Partners  of  present  or  former  Government  employees. 

(a)  Scope.  Section  207(g)  of  18  U.S.C.  prohidts  a  partner  of  a  current  Government  employee  from  acting 
as  agent  or  attorney  before  the  United  States  in  a  particular  Government  matter  in  which  such  Government 
employee  participates,  or  did  participate,  personally  and  substantially.  To  the  extent  such  section  involves  the 
activities  of  current  Government  employees  and  their  partners,  it  is  beyond  the  scope  of  these  regulations. 

(b)  Imputation.  Neither  the  Act  nor  these  regulations  impute  the  restrictions  on  former  employees  to 
partners  or  associates  of  such  employees.  Imputation  of  the  restrictions  of  sections  207  (b)(ii)  and  (c)  to  partners 
of  former  employees  would  be  inappropriate  for  the  additional  reason  that  section  207(b)(ii)  itself  restricts 
secondary-level  activity,  and  section  207(c)  is  directed  at  the  exercise  of  influence  personal  to  the  former  Senior 
Employee. 

See.  2637.810  Officials  of  a  State;  officlala  of  corporations  craatad  by  an  Act  of  Congraaa  and  public 
intamational  organizationa. 

For  purposes  of  sections  207  (a),  (b)  and  (c)  of  title  16  U.S.C.: 

(a)  An  official  whose  powers  are  established  by  the  constitution  of  any  State  of  the  United  States  does  not 
act  on  behalf  of  "any  other  person"  or  "anyone"  when  acting  in  his  or  her  official  capacity,  but  rather  constitutes  the 
official  authority  of  the  State;  and 

(b)  A  former  employee  does  not  engage  in  unlawful  activity  when  he  or  she  acts  on  behalf  of  (1)  a 
corporation  specifically  created  by  an  Act  of  Congress  if  any  of  (is  directors  is  currontiy  appointed  by  the  United 
States;  or  (2)  any  public  international  o’ganization  if  he  or  she  serves  by  nomination  or  request  of  the  United  Stitec 
or  on  temporary  assignment  from  any  agency. 

Sac.  2637.211  Standards  and  proeedurea  for  daaignating  senior  employee  positione  pursuant  to  Id  U.S.C. 
207(d). 
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(a)  Dsfinitions.  As  used  in  these  regulations,  ’Senior  Emptoyee’  refers  to  any  person  specified  in  or 
designate  pursuant  to  19  U.S.C.  207(d)(1);  that  Is,  employed  by  the  United  States; 

(1)  At  a  rate  of  pay  specified  or  fixed  according  to  subchapter  11  of  chapter  53  of  title  5,  U.S.C., 
generally  known  as  "Executive  Level;”  or 

(2)  On  active  duty  as  a  commissioned  officer  of  a  uniformed  service  in  a  pay  grade  of  0-9  or 
above  as  desaib^  in  37  U.S.C.  201 ;  or 

(3)  in  a  position  in  any  pay  system  for  which  the  basic  rate  of  pay  is  equal  to  or  greater  than  that 
for  GS-17  as  prescribed  by  5  U.S.C.  5332  or  positions  which  are  established  within  the  Senior  Executive  Service 
(SES)  pursuant  to  the  Civil  Service  Reform  Ad  of  1973,  or  positions  of  active  duty  commissioned  officers  of  the 
unHbrrried  services  assigned  to  pay  grade  0-7  and  0-8,  as  described  in  37  U.S.C.  201,  and  who  has  significant 
decision-making  or  supenrisory  responsibilities,  as  designated  by  the  Director,  pursuant  to  paragraph  (b)  of  this 
section. 


(b)  Designation  procedures.  The  following  procedures  will  be  followed  in  designation  of  Senior  Employee 
positions  pursuant  to  18  U.S.C.  207(d)(1)(C): 

(1)  Positions  at  GS-17  and  18  level.  Senior  Executive  Senrice,  and  pay  grades  0-7  and  0-8  of  the 
uniformed  services.  The  following  are  designated  effective  February  28,  1980,  unless  exempted  as  provided  in 
paragraph  (b)(2)  of  this  section:  All  positions  classified  at  GS-17  or  above  in  the  General  Schedule;  those  in  any 
other  pay  system,  the  rate  of  pay  for  which  is  at  least  that  of  grade  GS-17;  those  in  the  Senior  Executive  Service; 
and  those  active  duty  uniformed  service  officers  serving  in  pay  grades  0-7  and  0-8.  Each  agency  head  shall  submit 
to  the  Director,  by  May  15.  1979  and  on  every  May  15  thereafter,  a  report  consisting  of: 

(i)  a  description  of  all  positions  as  set  forth  in  this  paragraph; 

(ii)  the  agency’s  recommendation  as  to  those  positions  that  should  not  be  designated, 
based  on  standards  established  in  these  regulations  or  any  other  reason;  and 

(iii)  the  basis  and  reasons  for  each  such  recommendation.  After  making  such  additional 
inquiries  as  appear  desirable,  the  Director  will  determine  which  positions  should  be  exempt.  Notwithstanding  the 
foregoing,  the  effective  date  for  Executive  Level  positions,  whether  or  not  included  in  the  Senior  Executive  Service, 
is  July  1,  1979. 


(2)  Standards  for  designation  and  exemption.  Positions,  or  classes  of  positions,  which  do  not 
have  significant  dedsion-making  or  supervisory  responsibility  will  be  exempted  from  designation.  Initial  exemptions 
will  be  retroactive.  Classes  of  positions  which  may  be  considered  for  exemption  are  those  in  which  decision-making 
responsibility  does  not  regularly  extend  to  major  policy  issues  within  the  agency  or  in  which  supervisory 
responsibility  extends  to  less  than  all  of  a  directorate,  bureau  or  department  which  has  major  policy  or  operational 
responsibility.  The  foregoing  may  include,  without  limitation,  special  assistants,  technical  and  professional  advisors 
to  persons  who  make  policy  decisions,  those  involved  primarily  in  research  and  technical  work,  and  administrative 
law  judges. 


(3)  Senior  Executive  Service.  The  establishment  of  positions  within  the  Senior  Executive  Service 
pursuant  to  the  Civil  Service  Reform  Act  of  1978  is  the  responsibility  of  the  Office  of  Personnel  Management.  The 
choice  of  an  individual  to  enter  or  not  to  enter  the  Senior  Executive  Service  is  not  c  relevant  factor  in  the 
designation  under  these  regulations  of  a  position  held  by  such  person. 

(4)  "Rata  of  pay."  As  used  in  the  definition  of  Senior  Employee,  the  "rate  of  pay”  is  that  specified 
by  or  pursuant  to  law  without  regard  to  the  ceiling  limitations  of  section  5308  or  section  5373  of  title  5  U.S.C.; 
exceot  that  an  Individual  in  an  executive  level  or  GS-17  or  18  position  is  deemed  to  be  employed  at  the  rate  of  pay 
specified  for  that  position.  Increases  in  pay  due  to  "steps"  are  not  considered  in  determining  pay  grade  or  level. 

(c)  Differential  designation.  Where  appropriate,  the  Director  may  designate  positions  for  purposes  of  18 
U.S.C.  207(c)  without  designating  the  positions  for  purposes  of  18  U.S.C.  207(b)(ii). ' 

Example,  it  may  be  determined  that  a  given  position  or  class  of  positions  wilt  be  restricted  as  to  contact 
in  the  first  post  empbyment  year,  but  not  as  to  assisting  in  representation. 

(d)  Fair  notice  of  designation.  No  Senior  Employee  designation  made  pursuant  to  18  U.S.C.  207(d)(1)(C) 
will  be  effective  until  the  last  day  of  the  fifth  full  calendar  month  after  the  first  publication  of  a  notice  by  the  Director 
of  intention  to  designate;  except  as  indicated  in  paragraph  (i)  of  this  section,  and  as  to  a  person  first  occupying 
the  position  after  such  notice  is  published.  The  designation  in  paragraph  (b)(1)  of  this  section  and  the  oomparible 
designation  In  the  interim  regulations  of  April  3,  1979  (44  FR  19974)  constitutes  notice. 
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(e)  "Acting'*  or  tomporary  posttions.  An  individual  may  sarve  in  a  position  designated  pursuant  to  18  U.S.C. 
207(d)  for  up  to  60  days  in  an  "acting"  or  temporary  capacity  without  being  subject  to  those  restrictbns  which 
specially  apply  to  such  poshbns,  unless  such  individual 

(1)  was  transferred  or  detailed  from  another  designated  position,  or 

(2)  without  a  significant  break  in  continuity,  Is  named  permanently  to  such  positbn. 

(f)  Special  Government  Empioyea.  A  Special  Government  Empbyee  who  serves  on  60  days  or  less  in 
a  given  calendar  year  may  sarve  >n  a  designated  position  without  being  subject  to  the  restrictbns  whbh  specially 
ap^y  to  such  positbn.  A  Special  Goveri;ment  Empbyee  is  deemed  to  senre  only  on  those  days  actually  engaged 
in  work  for  the  Government  under  his  or  her  Special  Government  Empbyee  arrangement. 

(g)  Publbatbn.  Positbns  designated  by  the  Director  pursuant  to  18  U.S.C.  207(d)(1)(C)  and  not  exempted 
will  be  published  in  the  Federal  Register. 

(h)  Computatbn  of  time.  An  indivbual  who  transfers  from  a  designated  positbn  to  one  that  is  not 
designated  shall  compute  the  commencement  of  the  time  periods  contained  in  18  U.S.C.  207  (b)(ii)  and  (c)  from 
the  time  of  such  transfer,  except  as  indbated  in  paragraph  (i)  of  this  sectbn.  (See  2637.202(e).) 

(i)  Positbn  shifting.  In  any  case  where  a  person  transfers  from  a  designated  positbn  to  one  that  is  not, 
the  agency  head  shall  within  nne  month  transmit  to  the  Director  a  report  reciting  the  functions  of  each  positbn,  the 
reason  for  the  transfer,  and  the  bentities  of  the  prbr  holder  of  the  positbn  assumed  and  the  successor,  if  any,  to 
the  positbn  departed.  If  the  Director  designates  the  newly  assumed  positbn  pursuant  to  sectbn  207(d)(1)(C)  of 
title  18  U.S.C.,  such  designatbn  shall  be  effective  retroactively  to  the  date  of  transfer  notwithstanding  paragraph 
(d)  of  this  sectbn. 

(j)  Revocatbn  of  Designations.  In  the  event  the  Director  determines  that  a  positbn  prevbusly  designated 
shoub  not  have  been,  the  designatbn  will  be  revoked.  Except  for  designatbns  made  under  paragraph  (i)  of  this 
sectbn,  the  revocatbn  may  be  made  retroactive  if  the  initial  designatbn  is  determined  to  have  been  erroneous  or 
if  there  is  a  change  in  standards  for  designation  applbable  to  the  positbn.  Retroactive  effect  will  not  be  given 
where  the  basis  for  revocatbn  is  a  change  in  the  functions  or  importance  of  a  position. 

Sec.  2637.212  Administrative  enforcement  proceedings. 

(a)  Basb  procedures.  The  following  basb  gubelines  for  administrative  enforcement  of  restrictions  on  post 
empbyment  activities  are  designed  to  expedite  consultation  with  the  Director  as  required  pursuant  to  section  2070) 
of  tnie  18  U.S.C. 


(1)  Delegatbn.  The  head  of  an  agency  may  delegate  his  or  her  authority  under  this  subpart. 

(2)  Initiatbn  of  administrative  disciplinary  hearing. 

(i)  On  receipt  of  informatbn  regarding  a  possible  vblation  of  18  U.S.C.  207,  and  after 
determining  that  such  informatbn  appears  substantiated,  the  agency  head  shall  expeditiously  provide  sudt 
informatbn,  along  with  aiw  comments  or  agency  regulatbns,  to  the  Director  and  to  the  Criminal  Divisbn, 
Department  of  Justbe.  The  agency  should  coordinate  any  investigatbn  on  administrative  actbn  with  the 
Department  of  Justbe  to  avob  prejudicing  criminal  proceedings,  unless  the  Department  of  Justice  communicates 
to  the  Agency  that  it  does  not  intend  to  initiate  aiminal  prosecutbn. 

(ii)  Whenever  an  agency  has  determined  after  appropriate  review  that  there  is  reasonabb 
cause  to  believe  that  a  former  Government  empbyee  has  vblated  any  of  these  regulatbns  or  18  U.S.C.  207(a), 
(b),  or  (c),  it  may  initiate  an  administrative  disciplinary  proceeding  by  provbing  the  former  Government  empbyee 
with  notice  as  defined  in  paragraph  (a)(3)  of  this  secti^.  Agencbs  may  establish  procedures  to  protect  the  ^ivacy 
of  former  empbyees  as  to  allagatbns  made  prbr  to  a  determinatbn  of  suffbient  cause  to  initiate  an  administrative 
discfolinary  hearing. 

(3)  Adequate  notbe. 

(i)  An  agency  must  provide  a  foimer  Government  empbyee  with  adequate  notice  of  an 
Intentbn  to  institute  a  proceeding  and  an  opportunity  for  a  hearing. 

(ii)  Notbe  to  the  former  Government  empbyee  must  include: 

(A)  A  statement  of  ailegatbnn  (arid  the  basis  thereof)  suffbientiy  detailed  to 
enable  the  former  Government  emi^yee  to  prepare  an  adequate  defense; 

(B)  Notifbatbn  of  the  r^jht  to  a  hearing;  and 

(C)  An  explanatbn  of  the  method  by  whbh  a  hearing  may  be  requested. 

(4)  Presiding  offidal. 
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(i)  The  presidino  offksial  at  proceedings  under  this  subpart  shall  be  the  agency  head  or 
an  individuel  to  wtiom  the  agency  head  has  delegated  authority  to  make  an  initial  decision  (hereinafter  referred  to 
as  "examiner"), 

(ii)  Appropriate  qualifications  shall  be  established  for  examiners. 

(iii)  An  examiner  shall  be  impartial.  No  individual  who  has  participated  in  any  manner 
in  the  decision  to  initiate  the  proceedings  may  serve  as  an  examiner  in  those  proceedings. 

(5)  Time,  date  and  pltce. 

(I)  The  hearing  shall  be  conducted  at  a  reasonable  time,  date,  and  plaije. 

(ii)  In  setting  a  hearing  date,  the  presiding  official  shall  give  due  regard  to  the  former 
Government  employee’s  ne^  for: 

(A)  Adequate  time  to  prepare  a  defense  properly,  and 

(S)  An  expeditious  resolution  of  allegations  That  may  be  damaging  to  his  or  her 

reputation. 


(6)  Hearing  rights.  A  hearing  shall  Include,  at  a  minimum,  the  following  rights: 

(i)  To  represent  oneself  or  to  be  represented  by  counsel, 

(ii)  Tc  introduce  and  examine  witnesses  and  to  submit  physical  evidence, 

(iii)  To  confront  and  cross-examine  adverse  witnesses, 

(iv)  To  present  oral  argument,  and 

(v)  To  receive  a  transcript  or  recording  of  the  proceedings,  on  request. 

(7)  Burden  of  proof.  In  any  hoar'ng  under  this  subpart,  the  agency  has  the  burden  of  proof  and 
must  establish  substantial  evidence  of  a  violation. 

(6)  Hearing  decision. 

(i)  The  i^esiding  official  shall  make  a  determination  exclusively  on  matters  cf  record  in 
the  proceeding,  and  shall  set  forth  in  the  decision  all  findings  of  fact  and  conclusions  of  law  relevant  to  the  matters 
at  issue. 


(il)  Within  a  reasonable  period  of  the  date  of  an  initial  decision,  as  set  by  the  agency 
either  party  may  appeal  the  decision  to  the  agency  head.  The  agency  head  shall  base  his  or  her  decision  on  su<^ 
appeal  solely  on  the  record  of  the  proceedings  or  those  portions  thereof  cited  by  the  parties  to  limit  the  issues. 

(iii)  If  the  agency  head  modifies  or  reverses  the  initial  decision,  he  or  she  shall  specify 
such  findings  of  fact  and  conclusions  of  law  as  are  different  from  those  of  the  hearing  examiner. 

(ir)  Adminisbative  sanctions.  The  agency  head  may  take  appropriate  action  in  the  case  of  any 
individual  who  was  found  in  violation  of  18  U.S.C.  207  (a),  (b),  or  (c)  of  these  regulations  after  a  final  administrative 
decision  or  who  failed  to  request  a  hearing  after  receiving  adequate  notice,  by: 

(i)  Prohibiting  the  individual  from  making,  on  behalf  of  any  other  person  except  the  United 
States,  any  formal  or  informal  appearance  before,  or,  with  the  intent  to  influence,  any  oral  or  written  communication 
to,  such  department  or  agency  on  any  matter  of  business  for  a  period  not  to  exceed  five  years,  which  mny  be 
accomplished  by  directing  agency  empbyees  to  refuse  to  participate  in  any  such  appearance  or  to  aocepl  any  such 
communication;  or 


(ii)  Taking  other  appropriate  disciplinary  action. 

(10)  Judicial  review.  Any  person  found  to  have  participated  irr  a  violation  of  16  U.S.C.  207  (a), 
(b),  or  (c)  of  these  r^ulations  may  seek  judicial  review  of  the  administrative  determination. 

(11)  Consultation  and  review.  Each  agency  shall  submit  a  copy  of  its  procedures  for 
administrative  enforcement  to  the  Director. 

See.  2837.213  Effective  date  of  restrictions. 

(a)  Persons  affected.  Any  person  who  holds  a  Government  position  after  June  30, 1975,  becomes  subject 
to  any  additional  restrictions  relating  to  the  holder  of  that  position  contained  in  the  amendments  to  18  U.S.C.  207 
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as  sat  forth  in  these  regulations.  Restrictions  which  depend  on  the  designation  of  a  position  by  the  Director  shall 
become  applicable  on  the  date  such  designation  becomes  effective. 

(b)  Fair  notice  of  substantive  changes.  No  change  in  the  substance  of  these  regulations  shall  become 
effective  with  respect  to  a  Government  employee  who  is  adversely  affected  by  such  change  until  and  unless  such 
employee  remains  in  a  position  to  which  such  change  is  applicable  for  a  period  of  five  months  following  the  first 
puMicatiori  of  a  regulation  in  final  form,  reflecting  or  prescribing  such  change,  or  unless  such  employee  accepts 
such  a  posKbn  after  the  publication. 

See.  2637.214  Separate  statutory  agencies:  Designations. 

Parent  Agency:  DEPARTMENT  OF  DEFENSE 

Separate  Statutory  Components: 

Department  of  the  Army 
Department  of  the  Navy 
Department  of  the  Air  Force 
Defense  Mapping  Agency 

See.  2637.215  Separate  components  of  agencies  or  bureaus:  Designations. 

In  accordance  with  the  provisions  of  18  U.S.C.  207(d)(1)(C)  and  5  CFR  2637.205,  each  of  the  component  agencies 
or  bureaus  as  set  forth  beiow  is  determined,  for  purposes  of  18  U.S.C.  207(c)  and  this  part  2637,  to  be  separate 
from  the  remaining  agencies  and  bureaus  of  its  parent  agency  (except  such  agencies  and  bureaus  as  specified): 

Parent  Agency:  DEPARTMENT  OF  DEFENSE 

Separate  Components: 

Defense  Communications  Agency 
Defense  Intelligence  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 
Defense  Logistics  ^en^ 
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S  CFR  2641' 

T<dbl«  of  Contonts 

SUBPART  A;  GENERAL  PROVISIONS  .  3 

Sec.  2641.101  Definitions . |  ’  3 

Agency  (3);  Department  (3);  Designated  agency  ethics  official  (3);  Employee  (3);  Executive 
branch  (3);  Former  emplc^ee.  former  senior  employee,  or  former  very  senior  employeo 

(3) ;  Senior  employee  (3);  Special  Government  employee  (3);  Very  senior  employee  (3) 

SUBPART  B:  SUBSTANTIVE  PROVISION  .  3 

Sec.  2641.201  One-year  restriction  on  a  former  senior  employee's  representations  to  employees 

of  former  agency  concerning  matter,  regardless  of  prior  involvement .  4 

Basic  Prohibition  of  18  U.S.C.  207(c)  (4);  Applicability  (4);  Measurement  of  Restriction 

(4) ;  Waiver  of  18  U.S.C.  207(c)  (4) 

Appendix  A 
Appendix  B 
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SUBPART  A:  GENERAL  PROVISIONS 


Sac.  3641.101  Oafinitlons. 

Th«  following  terms  are  defined  for  purposes  of  this  part: 

'Agency*  includes  any  department,  independent  establishment,  commission,  administration,  authority,  board, 
or  bureau  of  the  United  States,  and  includes  a  Government  corporation.  18  U.S.C.  202(e)(1);  5  U.S.C.  105. 

'Department”  means  one  of  the  executive  departments  enumerated  in  5  U.S.C.  101. 

'Designated  agency  ethics  official'  means  an  officer  or  employee  who  is  designated  by  the  head  of  an 
agency  to  coordinate  and  manage  an  agency's  ethics  program  in  accordance  with  2638.203  of  this  subchapter.  5 
CFR  2638.202. 

"Employee”  means  any  officer  or  empbyee  of  the  executive  branch  as  that  term  is  defined  in  this  section. 
Unless  othenvise  indicated,  the  term  does  not  include  the  President  or  the  Vice  President.  18  U.S.C.  202(c).  It 
does  not  include  an  individual  performing  services  for  the  United  States  as  an  independent  contractor  under  a 
personal  services  contract  or  an  enlisted  member  of  the  armed  forces  as  dnfined  in  5  U.S.C.  2101(2).  18  U.S.C. 
202(a).  Unless  otherwise  indicated,  the  term  encompasses  senior  employees,  very  senior  employees,  and  special 
Government  employees  as  defined  in  this  section. 

'Executive  branch*  includes  each  executive  agency  as  defined  in  5  U.S.C.  105,  other  than  the  General 
Accounting  Oilice,  and  also  includes  any  other  entity  or  administrative  unit  in  the  executive  branch.  18  U.S.C. 
202(e)(1). 


'Former  employee,  former  senior  employee,  or  former  very  senior  employee*  means  one  who  was,  and 
is  no  longer,  an  employee,  senior  employee,  or  very  senior  employee. 

'Senior  employee”  means  an  employee,  other  than  a  vary  senior  employee,  who  is; 

(1 )  Employed  in  a  position  for  which  the  rate  of  pay  is  specified  in  or  fixed  according  to  5  U.S.C. 
5311-5318  (the  Executive  Schedule); 

(2)  Employed  in  a  position  for  which  the  basic  rate  of  pay,  exclusive  of  any  locality-based  pay 
adjustment  under  5  U.S.C.  5302  (or  any  comparable  adjustment  pursuant  to  interim  authority  of  the  President)  is 
equal  to  or  greater  than  the  rate  of  basic  pay  payable  for  Level  V  of  the  Executive  Schedule  (including  any  such 
position  in  the  Senior  Executive  Service  or  other  SES-type  systems,  e.g.,  the  Senior  Foreign  Senrice); 

(3)  Appointed  by  the  President  to  a  position  under  3  U.S.C.  105(a)(2)(B); 

(4)  Appointed  by  the  Vice  President  to  a  position  under  3  U.S.C.  106(a)(1)(B); 

(5)  Employed  in  a  position  which  is  held  by  an  active  duty  commissioned  officer  of  the  uniformed 
services  who  is  servu.g  in  a  grade  or  rank  for  which  the  pay  grade  (as  specified  in  37  U.S.C.  201)  is  pay  grade 
0-7  or  above;  or 


(6)  Detailed  to  any  such  position. 

"Special  Government  employee*  includes  an  officer  or  employee  of  an  agency  who  Is  retained,  designated, 
appointed,  or  employed  to  perform,  with  or  without  compensation,  for  not  to  exceed  130  days  during  ariy  period  of 
three  hundred  and  sixty-five  consecutive  days,  temporal  duties  either  on  a  full-time  or  intermittent  basis.  See  16 
U.S.C.  202(a). 

*Very  senior  entployee*  means  an  employee  who  is; 

(1)  Serving  in  the  position  of  Vice  President  of  the  United  States; 

(2)  Employed  in  a  position  at  a  rate  of  pay  payable  for  Level  I  of  the  Executive  Schedule; 

(3)  Employed  in  a  position  in  the  Executive  Office  of  the  President  at  a  rate  of  pay  payable  for 
Level  H  of  the  Executive  Schedule; 

(4)  Appointed  by  the  President  to  a  poskion  under  3  U.S.C.  105(a)(2)(A); 

(5)  Appointed  by  the  Vice  President  to  a  position  under  3  U.S.C.  l06(a)(l)(A);or 

(6)  Detailed  to  any  such  position. 
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SUBPARr  Q:  SUBSTANTIVE  PROVISION 

Stc.  2B41.201  On*-year  rastrictlon  on  a  former  aenlor  employee's  representations  to  employees  of  former 
agency  ooncerning  matter,  regardless  of  prior  Involvement. 

(a)  Basic  Prohibition  of  18  U.S.C.  207(c).  For  one  year  after  service  in  a  'senior"  position  terminates,  no 
former  "senior"  employee  may  knowingly  make,  with  the  intent  to  influence,  any  communication  to  or  appearance 
before  an  emoloyee  of  a  department  or  agency  in  which  he  served  *n  any  capacity  during  the  one-year  period  prior 
to  termination  irom  "senior"  service,  if  that  communicatbn  or  appearance  is  made  on  behalf  of  any  other  person 
(except  the  United  States)  in  connection  with  any  matter  on  which  he  seeks  official  action  by  any  employee. 

(b)  Applicability.  18  U.S.C.  207(c)  applies  to  all  former  "senior  employees"  as  defined  in  2C41.101  of  this 
part.  Certain  individuals  who  served  in  "very  senior"  positions  are  subject  to  the  one-year  bar  set  forth  in  section 
207(d)  in  lieu  of  that  set  forth  in  section  207(c).  See  definition  of  "very  senior  employee"  in  2641.101. 

(1)  Special  Government  Employees.  18  U.S.C.  207(c)  does  not  apply  to  an  individual  as  a  result 
of  service  as  a  special  Government  employee  unless  the  individual: 

(i)  Served  in  a  senior  emptoyee  position  while  serving  as  a  special  Government  employee; 
and 


(ii)  Senred  60  or  more  days  as  a  special  Government  employee  during  the  one-year 
period  before  terminating  service  as  a  senior  employee. 

(2)  Exemption  from  18  U.S.C.  207(c).  18  U.S.C.  207(c)  does  not  apply  to  an  individual  as  a  result 
of  service  in  a  senior  position  if  that  position  has  been  exempted  from  section  207(c)  pursuant  to  the  waiver 
procedures  set  forth  in  2641.201(d)  of  this  part. 

(c)  Measurement  of  Restriction.  18  U.S.C.  207(c)  is  a  one-year  restriction.  The  one-year  period  is 
measured  from  the  date  when  the  employee  ceases  to  be  a  senior  employee,  not  from  the  termination  of 
Government  service,  unless  the  two  occur  simultaneously. 

(d)  Waiver  of  18  U.S.C.  207(c).  Certain  positions  or  categories  of  positions  can  be  exempted  from  18 
U.S.C.  207(c)  through  the  grant  of  a  waiver  by  the  Director  of  the  Office  of  Government  Ethics.  18  U.S.C. 
207(c)(2)(C). 


(1)  Effect  of  Exemption.  When  an  eligible  position  is  exempted  from  18  U.S.C.  207(c)  by  the 
Director  of  the  Office  of  Government  Ethics,  the  one-year  restriction  of  section  207(c)  will  not  be  triggered  upon  any 
employee's  termination  from  the  position. 

(2)  Eligible  Senior  Employee  Positions.  Any  senior  employee  position  is  eligible  for  exemption 
except  the  following; 


(i)  Positions  for  which  the  rate  of  pay  is  specified  in  or  fixed  according  to  5  U.S.C. 
5311-5318  (the  Executive  Schedule); 

(ii)  Positions  whose  occupants  are  appointed  by  the  President  pursuant  to  3  U.S.C. 

105(a)(2)(B);  or 

(iii)  Positions  whose  occupants  are  appointed  by  the  Vice  President  pursuant  to  3  U.S.C. 

106(a)(1)(B). 


(3)  Procedure.  An  exemption  shall  be  granted  in  accordance  with  the  following  procedure: 

(i)  Inftiai  Exemption.  An  agency’s  designated  agency  ethics  official  shall  forward  to  the 
Director  of  the  Office  of  Government  Ethics  a  written  request  that  a  certain  senior  employee  position  or  category 
of  positions  be  exempted  from  18  U.S.C.  207(c).  Any  such  request  shall  address  the  criteria  set  forth  in  paragraph 
(d)(5)  of  this  section.  A  designated  agency  ethics  official  may  also  request  that  a  current  exemption  be  revok^. 

(ii)  Agency  Update.  Designated  agency  ethics  officials  shall  by  November  30  of  each  year 
forward  to  the  Office  of  Government  Ethics  a  ietter  stating  whether  positions  or  categories  of  positions  currently 
exempted  should  remain  exempt  from  the  application  of  18  U.S.C.  207(c)  in  light  of  the  criteria  set  forth  in 
paragraph  (d)(5)  of  this  section. 

(iii)  Action  by  Office  of  Government  Ethics.  The  Director  of  the  Office  of  Government 
Ethics  shall  promptly  provide  to  the  designated  agency  ethics  official  a  written  response  to  each  initial  request  for 
exemption  or  revocation.  The  Director  shall  annually  publish  in  appendix  A  to  this  part  an  updated  compilation  of 
all  exempted  positions  or  categories  of  positions.  The  Director  shall  publish  notice  in  the  Federal  Register  when 
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he  determines  to  revoke  an  exemption  based  on  his  finding  that  the  position  or  positions  no  longer  qualify  for 
exemptbn. 


(4)  Effective  Date  of  Exemption.  Exemptions  issued  under  paragraph  (d)  of  this  section  shall  be 
effective  as  of  the  date  of  the  Director’s  written  response  to  the  designated  agency  ethics  official  indicating  that  the 
request  for  exemption  has  been  granted.  An  exemption  shall  inure  to  the  benefit  of  the  individual  who  holds  the 
position  when  the  exemption  takes  effect,  as  well  as  to  his  successors,  but  shall  not  benefit  individuals  who 
terminated  senior  service  prior  to  the  effective  date  of  the  exemption.  Revocation  of  an  exemption  shall  be  effective 
90  days  after  the  date  that  the  Director  publishes  notice  of  the  revocation  in  the  Federal  Register.  Individuals  who 
formerly  served  in  an  exempted  position  will  not  become  subject  to  18  U.S.C.  207(c)  in  the  event  the  position's 
exempted  status  is  revoked  subsequent  to  the  individual's  termination  from  the  position. 

(5)  Criteria  for  Exemption.  Before  exempting  a  position  or  positions  from  18  U.S.C.  207(c),  the 
Director  of  the  Office  of  Government  Ethics  must  find  that  with  respect  to  the  position  or  category  of  positions: 

(i)  The  granting  of  the  exemption  would  not  create  the  potential  for  use  by  former  senior 
empbyees  of  undue  influence  or  unfair  advantage  based  on  past  Government  service;  and 

(ii)  The  imposition  of  the  restrbtbns  would  create  an  undue  hardship  on  the  department 
or  agency  in  obtaining  qualified  personnel  to  fiii  such  positbn  or  positbns  as  shown  by  relevant  factors  which  may 
include,  but  are  not  limited  to: 


(A)  The  payment  of  a  special  rate  of  pay  to  the  incumbent  of  the  positbn 
pursuant  to  specifb  statutory  authority;  or 

(B)  The  requirement  that  the  incumbent  of  the  position  have  outstanding 
qualificatbns  in  a  scientific,  technological,  or  other  technbal  discipline. 

(e)  Separate  Departmental  or  Agency  Components.  For  purposes  of  18  U.S.C.  207(c)  only,  the  Director 
of  the  Offbe  of  Government  Ethics  is  authorized  by  18  U.S.C.  207(h)  to  designate  departmental  and  agency 
"components”  that  are  distinct  and  separate  from  the  "parent*  department  or  agency  and  from  each  other.  Absent 
such  designation,  the  representational  bar  of  section  207(c)  extends  to  the  whole  of  the  department  or  agency  in 
whbh  the  former  senbr  employee  served. 

(1)  Effect  of  Designation.  An  eligible  former  senior  employee  who  served  in  a  "parent”  department 
or  agency  is  not  barred  by  18  U.S.C.  207(c)  from  making  communicatbns  to  or  appearances  before  any  empbyee 
of  any  designated  component  of  that  parent,  but  is  barred  as  to  employees  of  that  parent  or  of  other  components 
that  have  not  been  designated.  An  eligible  former  senbr  empbyee  who  senred  in  an  designated  component  of  a 
parent  department  or  agency  is  barred  from  communbating  to  or  making  an  appearance  before  any  employee  of 
that  comf»nent,  but  is  not  barred  as  to  any  empbyee  of  the  parent  or  of  any  other  component. 

(2)  Eligible  Senior  Empbyees.  All  former  senbr  empbyees  are  eligible  to  benefit  from  this 
procedure  except  those  who  were  senior  empbyees  by  virtue  of  having  been: 

(i)  Empbyed  in  a  positbn  for  which  the  rate  of  pay  is  specified  in  or  fixed  according  to 
5  U.S.C.  5311-5318  (the  Executive  Schedule); 

(ii)  Appointed  by  the  Presbent  to  a  positbn  under  3  U.S.C.  105(a)(2)(B);  or 

(iii)  Appointed  by  the  Vbe  Presbent  to  a  positbn  under  3  U.S.C.  106(a)(1)(B). 

(3)  Procedure.  Distinct  and  separate  components  shall  be  designated  in  accordance  with  the 
foibwing  procedure: 


(i)  Initial  Designation.  Initial  designatbns  of  departmental  and  agency  components  are  set 
forth  in  appendix  B  to  this  part  and  are  effective  as  of  January  1,  1991. 

(ii)  Agency  Update.  A  designated  agency  ethbs  official  may  at  any  time  recommend  the 
designation  of  an  additbnal  component  or  the  revocatbn  of  a  current  designatbn  by  forwarding  a  written  request 
to  the  Director  addressing  the  criteria  set  forth  in  paragraph  (e)(6)  of  this  sectbn.  Designated  agency  ethics 
offbials  shall  by  November  30  of  each  year  forward  to  the  Office  of  Government  Ethics  a  letter  stating  whether 
components  currently  designated  should  remain  designated  in  light  of  the  criteria  set  forth  in  paragraph  (a)(6). 

(iii)  Action  of  Office  of  Government  Ethics.  The  Director  ot  the  Offbe  of  Government 
Ethics  shall  by  rule  make  or  revoke  a  component  designatbn  after  considering  the  recommsrbatbn  of  the 
designated  inency  ethics  offbial.  The  Director  shall  annually  publish  in  appendix  B  to  this  part  an  updated 
com^lation  of  all  designated  departmental  or  agency  components. 
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1  1001  Anw  Effective  Date  of  Designation.  Initial  component  designations  shail  be  effective  as  of  Januarv 

designation  shall  be  effective  as  of  the  eff^ive  date  of  ™e  rule  that  create!  the 

of  f ®  terminated  senior  service  prior  to  that  date.  Revocatbn 

of  a  component  designation  shall  be  effective  90  days  after  the  effective  date  of  the  rulo  thut  rAunkce  thA 
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geographicai  jurisdiction.  component's  exercise  of  separate  and  distinct  subject  matter  or 
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one  another  where  one  component  exercises  supervisory  authority  over  another. 

Appendix  A  not  reievant 


Appendix  B  to  5  CFR  2641 -Agency  Components  for  Purposes  of  18  U.S.C.  207(c) 

da»r™i„Xrur:J.MS:S.?o;4 

Except  as  otherwise  indicated,  ail  designations  are  effective  as  of  January  1,  1991, 
Parent:  Department  of  Defense 


Components; 

Department  of  the  Air  Force 
Department  of  the  Army 
Department  of  the  Navy 
Defense  Information  Systems  Agency 
Defense  Intelligence  Agency 
Defense  Logistics  Agency 
Defense  Mapping  Agency 
Defense  Nuclear  Agency 
National  Security  Agency 
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OFFICE  OF  QOVEfWMEIIT  ETHICS  MEMORA^^DUM 
Novembsr  5,  1992 


MEMORANDUM  FOR  DESIGNATED  AGENCY  ETHICS  OFFICIALS 
GENERAL  COUNSELS 
INSPECTORS  GENERAL 

FROM:  STEPHEN  0,  POTTS 

DIRECTOR 

SUBJECT:  Rovisod  Mettarials  RalaUng  to  18  U.S.C.  §  20r 


Anticipating  an  increasad  demand  for  poat-employmant  counseiing  during  the  Presidentiai  transitnn,  we  are 
providing  some  rewsed  written  materials  that  snoukf  facilitate  iadvice  and  training  concerning  18  U.S.C.  §  207. 

Statute.  We  have  in  the  past  distributed  copies  of  the  statutory  language  of  18  U.S.C.  §  207,  most  recently 
in  January  1991.  The  revised  handout  incorporates  all  amendments  made  to  the  statute  since  its  revision  by  the 
Ethics  Rmrm  Act  d  1989,  including  the  addition  of  new  section  207(k)  and  the  amendment  of  sectton  207(f)  as 
applied  to  the  United  States  Trade  mpresentative. 

Revised  Summary.  Shortly  before  the  effective  date  of  the  Ethics  Reform  Act  amendments,  we  distributed 
a  14-paga  summary  of  18  U.S.C.  §  207  as  amended  by  that  Act.  We  have  revised  that  summary’s  introductory 
material  to  reflect  the  passage  of  time  and  the  publication  of  b  CFR  Part  2641.  We  have  also  incorporated  post- 
Ethics  Reform  Act  amendments  by  including  the  Executive  Level  V  threshold  relating  to  the  definition  of  'senior 
employee,*  by  adding  a  brief  description  of  the  Presidentiai  waiver  authority  in  new  section  207(k),  and  by  revising 
the  discussior.  of  section  207(f)  In  relation  to  the  United  States  Trade  Representative.  Also,  in  order  to  ensure 
consistency  with  Part  2841,  we  have  changed  certain  language  in  the  summary  concerning  the  application  of  section 
207(c)  to  special  Government  employees  and  the  designation  of  components  for  purposes  of  that  section.  (As 
before,  the  summary  does  not  discuss  18  U.S.C.  §  208  or  other  provislorfs  applicable  when  an  employee  seeks  or 
negotiates  for  employment  In  the  private  sector.) 

We  hope  these  materials  prove  useful. 

Attachments 
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SUMMARY  OF  POST-EMPLOYMENT  RESTRICTIONS  OF  18  U.S.C,  §  207 


I.  INTRODUCTION 

Sinco  its  enactment  in  1962,  18  U.S.C.  §  207  has  remained  the  primary  source  of  post-emptoyment 
restrictions  appiicabie  to  officers  and  empioyees  of  the  executive  branch.  Uniike  certain  other  post-empioymeirtt  laws, 
the  provisions  of  section  207  apply  to  indiwduals  regardless  of  the  executive  department  or  agency  in  which  they 
served  while  employed  by  the  Government  and  regardless  of  the  particular  duties  they  performed. 

Section  207  has  been  amended  several  times  over  the  years.  Recently,  for  example,  section  207  was 
substantially  revised  by  the  Ethics  Reform  Act  of  1989.  As  a  consequertce  of  these  amendments,  former  employees 
are  sut^sct  to  varying  post-employment  restrictions  depending  upon  the  date  of  their  tsrmination  from  Government 
service  or  from  certain  high-level  posittons. 

Individuals  who  terminated  service  prior  to  January  1,  1991,  should  continue  to  consult  the  regulations 
published  at  Part  2637  of  title  5,  Code  of  Federal  Regulations,  for  guidance  concerning  applicable  provisions  of 
section  207.  Individuals  terminating  service  on  or  after  January  1,  1991,  should  consult  this  summary  pending 
completion  of  revised  regulatory  guidance  at  5  C.F.R.  Part  2641.  As  of  this  date.  Part  2641  contains  guidance 
concerning  18  U.S.C.  §  207(c)  only.  (Except  where  the  underlying  statutory  provision  has  changed.  Part  2637 
remains  persuasive  concerning  the  interpretation  of  the  newer  version  of  18  U.S.C.  §  207.) 

This  summary  was  prepared  by  the  U.S.  Office  of  Government  Ethics.  While  it  has  been  coordinated  with 
the  Department  of  Justice,  emptoyees  are  cautioned  that  it  reflects  only  a  preliminary  Interpretation  of  the 
amendments  to  18  U.S.C.  §  207  enacted  by  the  Ethics  Reform  Act  of  1989  and  thereafter. 

II.  SUMMARY  OF  RESTRICTIONS 

Effective  January  1,  1991,  section  207  of  title  18  sets  forth  six  substantive  prohibitions  restricting  the 
activities  of  individuals  who  leave  Government  service  or  who  leave  certain  highlevel  positions  in  the’  executive 
branch.  Each  of  these  restrictions  Is  discussed  separatsly  below,  followed  by  a  disctission  of  several  atatulory 
exceptions. 

None  of  the  provisions  bar  any  individual,  regardless  of  rank  or  position,  from  aoospdng  employment  wMi 
any  private  or  public  enmloyer  after  Government  service.  Section  207  only  prohfoits  individuals  from  engaging  in 
certain  activilies  on  behalf  of  persons  or  entkies  other  than  the  United  States,  whether  or  not  done  for  oomperwatlon. 
None  of  the  restrictions  bar  self  representation. 

A.  APPLICA8ILITV 

The  first  three  restrictions  (207(a)(1),  (a)(2).  and  (b)]  are  appfctehie  to  former  offioers  or  amployeaa  of  the 
executive  branch.  They  also  apply  to  former  senior  or  very  senior  snyioyses  as  those  forms  are  dssorfesd  belew. 
and  to  former  special  Government  smpioyeea.  Aooording  to  18  U.8.C.  202,  a  'apsoial  Qovsmmant  amployea* 
Includes  an  Individual  who  Is  “retained,  deslywied.appofolsd,  or  anyloysd  to  perform,  with  or  wShoutoompeiiwrton. 
for  not  to  exceed  one  hundred  and  thirty  uys  du^  anv  period  of  three  hundred  and  sMyJbe  oonascutlva  days, 
temporary  duties  either  on  a  fuNime  or  intarmittont  basis  ....  *  (EnNatsd  personnsi  of  the  unNonned  servioae  are 
not  foffioors*  or  “employees*  for  purposes  of  section  207.) 

The  fourth  restriction  (207(e)]  is  appicabis  only  to  former  senior  peraonniH,  (hereinafter  referred  to  as 
“senior  employsae“).  A  senior  employee  is  arw  smpleyes  (other  than  an  individual  oovered  by  the  fllh  rootriolien) 
who  was  employed  in  a  position  for  which  tfM  rate  of  pay  is  ipedllad  In  or  fhed  aceording  to  the  Exacutiva 
Schedule,  in  a  position  for  which  the  rats  of  baaic  pay  is  equal  to  or  greater  than  the  rate  of  basic  pay  payaMs  for 
level  V  of  the  foeoutivs  Sohedids,  or  in  a  position  which  is  held  l)y  an  active  duly  oommissioned  olfloer  of  the 
uniformed  servicee  who  is  serving  in  a  grade  or  rank  for  which  the  p^r  grade  is  0-7  or  above.  The  term  Inoiudaa 
those  individuals  appointed  by  the  rresidsnt  to  a  posi^  under  3  U.8.C.  106(a)  (^  (^  or  by  tlw  Vloe  Pieaidonl 
to  a  position  under  3  U.8.C.  106(a)  (1)  (B) .  An  indMdual  is  sub]eol  to  section  207^)  as  a  reoul  of  sordoa  as  a 

ipOGIW  UCHfPfnfflVfll  W1ipiO|fM  Qfiy  m  019  mOIVlOUOi  WmwWQ  W  Or  mOfO  w9|rO  U  O  ■pOQHl  UOVOvniflOfll  Offipn)fOO 

durinp  the  one-year  period  before  tsrmhMting  ssndos  as  a  senior  employee. 

The  (Ml  restriction  (207(d)]  applies  only  to  former  very  senior  pemonnol  (hore:noflor  rofsrrad  to  as  Very 
senior  employees*).  A  very  senior  emiwoyee  is  any  employee  who  was  empleyed  in  a  poeUon  at  the  rale  of  pay 
p^mble  for  level  I  of  the  Exocudve  8ohadule,  or  in  a  posibon  in  the  Exacutfvs  ofHoo  of  the  President  at  a  rate  of 
pay  equal  to  or  greater  than  the  <010  of  pay  payabis  for  level  II  of  the  Executive  8chedule.  The  term  indudas  the 
^os  Presidant  and  those  individuv>  appoNed  by  the  Piesidani  to  a  position  under  3  U.8.  C.  105  (a)  (2)  (A)  or 
^  the  Vico  President  to  a  posMon  under  3  U.S.6.  106(a)(1)(A). 
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The  sixth  restriction  [207(f)]  applies  to  individuals  who  formerly  sen/ed  in  either  a  senior  or  very  senior 

position. 

B.  SUBSTANTIVE  RESTRICTIONS 

1.  Basic  Prohibition  of  18  U.S.C.  §  207(a)(1).  No  former  employee-may  knowingly  make,  with  the  intent 
to  influence,  any  communication  to  or  appearance  biefore  an  employee  of  the  United  States  on  behalf  of  any  other 
person  (except  the  United  States)  in  connection  with  a  particular  matter  involving  a  specific  party  or  parties,  in  which 
he  participated  personaliy  and  substantially  as  an  employee,  and  in.which  the  United  States  is  a  party  or  has  a 
direct  and  substantial  interest. 

Discussion.  This  is  a  iifetime  restriction  that  commences  upon  an  employee’s  termination  from  Government 
sen/ice.  The  target  of  this  provision  is  the  former  empbyee  who  participates  in  a  matter  while  employed  by  the 
Government  and  who  later  'switches  sides*  by  representing  another  person  on  the  same  matter  before  the  United 
Slates.  The  restriction  is  measured  by  the  duration  of  the  matter  in  which  the  former  employee  participated. 

The  restriction  does  not  apply  unless  a  former  employee  communicates  to  or  makes  an  appearance  before 
the  United  States  on  behalf  of  some  other  person.  For  these  purposes,  the  "United  States*  refers  to  any  employee 
of  any  department,  agency,  court,  or  court-martial  of  the  United  States  (but  not  of  the  District  of  Columbia).  The  term 
does  not  include  the  Congress,  and  therefore  communications  to  or  appearances  before  Members  of  Congress  and 
legislative  staff  are  not  prohibited  by  this  provision. 

A  former  employee  is  not  prohibited  by  this  restriction  from  providing  "behind-the-scenes*  assistance  in 
connection  with  the  representation  of  another  person,  moreover,  the  restriction  prohibits  only  those  communications 
and  appearances  that  are  made  with  the  intent  to  influence."  A  "communicatbn*  can  be  made  orally,  in  writing,  or 
through  electronic  transmission.  .  An  ’appearance*  extends  to  a  former  employee's  mere  physical  presence  at  a 
proceeding  when  the  circumstances  make  it  clear  that  his  attendance  is  intended  to  influence  the  United  States. 
An  "intent  to  influence*  the  Unhed  States  may  be  found  if  the  communication  or  appearance  is  made  for  the  purpose 
of  seeking  a  disaetionary  Government  ruling,  benefit,  approval,,  or  other  actbn,  or  is  made  for  the  purpose  of 
influencing  Government  actbn  in  oonnectbn  with  a  matter  which  the  former  smpbyee  knows  involves  an  appredabb 
element  of  dispute  concerning  the  particular  Government  actbn  to  be  taken.  Accordingly,  the  prohibitbn  does  not 
apply  to  an  appearance  or  communicatbn  involving  purely  sociai  contacts,  a  request  for  publicly  availabb 
documents,  or  a  request  for  purely  factual  information  or  the 
supplying  of  such  information. 

A  communicatbn  to  or  appearance  before  the  United  States  b  not  piohibiled  unbss  k  concerns  the  same 
particular  matter  involving  a  spedfb  party  or  parties  b  whbh  the  former  employee  pattidpaied  personally  and 
substantially  while  employed  by  the  Government  An  en^byee  can  paitbipate  ’toersonally’'  in  a  matter  even  though 
he  merely  direcb  a  subordbate's  partbipaUon.  He  partbipi^  "subetanttally’  if  nb  bvolvement  b  of  signifbance  to 
the  matbr.  Thus,  whib  a  serbs  of  peripheral  bvolvaments  may  ba  bsubstantial.  participation  in  a  sbgb  crkbal  stap 
may  be  substantial.  The  term  *partbular  matter*  Includes  any  bveetigatbn,  application,  request  for  a  ruHno  or 
determinatbn,  rubmakbg,  contract,  controversy,  dabi,  charge,  accusation,  arrest,  or  judicial  or  other  proceeding, 
b  determbbg  whether  two  situations  are  part  of  the  same  pvtiouiar  matter,  one  should  consider  al  rebvwit  factors, 
including  the  amount  of  time  elapsed  and  the  extent  to  vbbh  the  matters  involve  the  same  basb  faob  or  bauea 
and  the  same  or  related  parties.  Even  H  a  post-employment  communication  or  appearance  would  oonoem  the  same 
particular  matter,  however,  the  representational  barvril  not  apply  unbss  the  United  Statos  b  a  party  or  has  a  dkeet 
and  substantbl  interest  b  that  matter  at  the  time  of  the  post-employment  representation. 

The  provision  requires  that  an  employee's  official  participation  b  a  particular  matter  have  taken  plaoe  at 
a  time  when  the  matter  involved  a  spadlio  pa^  (or  partbs).  It  abo  requirea  that  the  matter  involve  some  apadfie 
party  or  partbs  at  the  time  of  the  post  ■employment  oomrmmbation  or  appearance  (afihough  these  can  ba  diferant 
partias  than  ware  bvolvad  with  tha  maltar  at  tha  time  of  the  employee's  participation).  General  rubmaMngs  do  not 
usually  bvolva  spacne  parties.  Consequently,  k  b  quka  possb.e  that  an  amptoyes.  who  partidpalad  b  a  rMomakbg 
whia  amployad  by  the  Government  wM,  after  bam  Qovemment  servioa,  ba  abb  to  appear  before  hb;  former 
agency  concerning  the  application  of  that  rub  to  hb  new  private  sector  employer  without  vtobtbg  the  lifetime 
rMtriction.  Contracb,  on  the  other  hand,  are  always  particular  mailers  Involvirig  apedlb  parties.  A  Qovemment 
procurement  has  specific  parties  identified  to  k  when  a  bid  or  propoeal  b  received  b  response  to  a  solekalion,  if 
not  before. 

The  provision  does  not  piohibk  a  former  emoleyee  from  reprasembg  hbiseff  before  the  United  States  (as 
dbtinouished  from  a  oorporation  or  eonsuRing  firm) .  Moreover,  a  former  employee  b  not  proNbited  from  acting  on 
behaf  of  the  United  States  (or  the  Congress) .  Thus,  evan  though  an  individual  may  ones  have  worked  on  a  matter 
whke  employed  Iw  the  Government,  he  wM  not,  whHe  subsequently  reemployed  by  the  Government,  be  barred  from 
oommunbating  m  any  amployee  of  the  UnlM  Statee  oonoaming  that  matter  if  he  does  so  as  piwt  of  hb  official 
dutias.  A  former  employee  dices  not  act  on  bahalf  of  the  Unksd  States,  however,  merely  because  the  Unked  Statee 
may  share  the  same  objective  as  the  person  whom  the  former  employee  is  representing. 

2.  Basic  Prohibition  of  18  U.S.C.  {  207(aK2).  For  two  years  after  hb  Qovemment  service  terminates,  no 
former  employoe  may  knowingly  maka,  wkh  the  intent  to  influence,  any  oommuniesation  to  or  appearance  before  an 
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employee  of  the  United  States  on  behalf  of  any  other  person  (except  the  United  States)  in  connection  with  a 
particular  matter  Involving  a  specific  party  or  parties,  in  which  the  United  States  is  a  party  or  has  a  direct  and 
substantial  Interest,  and  which  such  person  knows  or  reasonably  should  know  was  actually  pending  under  his  official 
responsibility  within  the  one  year  period  prior  to  the  termination  of  his  employment  with  the  United  States. 

Discussion.  This  is  a  two-year  restriction  that  commences  upon  an  employee’s  termination  from  Government 

service. 

This  provision  is  identical  to  the  lifetime  restriction  discussed  above  except  that  it  is  of  shorter  duration  and 
requires  onty  that  an  individual  have  had  official  responsibility  for  a  matter  while  employed  by  the  Government,  not 
that  he  have  participated  personally  and  substantially  in  that  matter.  Like  the  lifetime  restriction,  it  prohibits  certain 
communications  and  appMrances  made  on  behalf  d  any  other  person  or  entity  except  the  United  States  (or  the 
Congress).  The  communications  and  appearances  prohibited  are  those  made,  with  the  intent  to  influence,  to  or 
before  any  employee  of  a  department,  agency,  court,  or  court-martial  of  the  United  States.  The  representational  bar 
applies  with  resp^  to  any  particular  matter  involving  a  specific  party  or  parties  that  was  actually  pending  under 
the  former  employee’s  official  responsibility  at  some  time  during  his  last  year  of  Government  service. 

’Offidai  responsibility”  Is  defined  in  18  U.S.C.  202  as  ‘Ihe  direct  administraiive  or  operating  authority, 
whether  intermediate  or  finai,  and  either  exercisable  atone  or  with  others,  and  either  personally  or  through 
subordinates,  to  approve,  disapprove,  or  otherwise  direct  Government  action.*  The  scope  of  an  employee's  offidal 
responsbiKty  is  usuaily  determined  by  those  areas  assigned  by  statute,  regulation,  executive  order,  or  job 
description.  All  particular  matters  under  consideratton  In  an  agency  are  under  the  official  responsibility  of  the  agency 
head,  and  each  is  under  that  of  any  Intermediate  supervisor  having  responsibility  for  the  activities  of  a  subordinate 
employee  who  actually  participates  in  the  matter.  An  employee’s  reaisal  from  or  other  non-participation  in  a  matter 
doM  not  remove  it  from  his  officiai  responsibility. 

A  matter  was  ”actuatly  pending*  under  a  former  employee’s  officiai  responsibility  if  the  matter  was  in  fact 
referred  to  or  under  consideration  by  persons  within  the  employee’s  area  of  responstoiiity.  A  former  employee  is  not 
subject  to  the  restriction,  however,  unless  at  the  time  of  the  proposed  representation  of  another  he  knows  or 
reasonably  should  know  that  the  matter  had  been  under  his  responsibility  during  his  last  year  of  Government  service. 

3.  Basic  Prohtoition  of  18  U.S.C.  5  207(b).  For  one  year  after  his  Government  senrice  terminates,  no  former 
employae  may  knowingly  rapresent,  aid,  or  advlM  on  the  basis  of  covered  information,  any  other  person  (except 
the  United  States)  ooncemirig  any  ongoing  trade  or  treaty  negotiation  in  which,  during  his  last  year  of  Government 
senrice,  ha  parttopated  personally  and  subatantially  as  an  employee. 

Discussion.  This  is  a  one-year  restriotton  that  commences  upon  an  employee’s  termination  from  Government 
service.  Extending  to  certain  'behind-the-eoenes*  asaiatanoe,  this  provision  can  serve  to  augment  the  representational 
bar  provided  for  in  the  Hfetime  restriction  discussed  above. 

The  restriction  set  forth  in  section  207(b)  does  not  apply  unless,  during  the  one-year  period  before  he  left 
Government,  an  employee  participated  personally  and  substanliaNy  in  an  longoing*  trade  or  treaW  negodation  that 
is  coveted  by  the  statute,  k  is  not  neoessary  that  a  former  employee  have  had  actual  contact  with  foreign  parttos 
in  order  to  hmre  psrticipatsd  parsonaly  and  substantialy  in  a  trade  or  treaty  negotiation.  An  employee  is  ocvered 
by  this  reatriotion  even  though  Ms  participation  in  an  ongotop  negotiation  may  have  oocuned  p^  to  January  1. 
1991,  the  affootiya  dale  of  aaetion  207(b). 

Trade  nagotiaUons  oovared  by  the  stsiuto  are  those  that  the  President  datermines  to  undertake  pursuant 
to  saolion  1102  of  the  omrdbus  Trade  and  CompaMuanesa  Aot  of  1968  (19  U.8.C.  2902).  Unless  there  is  an  earlar 
DutaHo  iMDunotiMnl  of  o  dilofiiiifiitiM  bv  Iho  PiookfooL  o  tfodo  Mooliiliof)  oonMMMM  lo  bo  ^onooino*  whoo. 

01  lOOM  OWQfO  OfOOflivp  VOD  O  ifOOO  OQrOOfflOfOf  IflO  r^OOIOOni  n^WlOO  DOm  OlO  evOMOO  09  raOOvOOOfOOIR^OO 

and  the  Sanala  of  his  iManlion  to  enter  into  an  agraiwnant.  19  UAC.  2803  (a)(1)(A).  Whether  an  antptoysa 
MflioiDilod  oofiOMlif  ond  oubilMliilif  in  on  \nooina*  Ifodo  nooobiiion  b  doiomunod  bv  loviowina  on  omolooioob 
oofdfllDiiiM  iAor  bodo  nofladUkMio  oonwionood.  A  tfoilv  io  on  InlomibonnI  onronmont  modo  bi^  tho  PfooidonI  thol 
loouiroi  tho  otMoo  ond  oonoonl  of  tho  Sonoio.  A  noaoutlon  on  o  tioiiv  oommonDOo  In  ho  ^anooino*  oi  Iho  oidnl 
when  both  (1)  the  determination  has  bean  made  by  a  competent  aulhorky  toot  the  outcome  of  a  negotiation  wl 
be  atrsaly,  and  (2)  discusslona  wkh  a  foreign  government  have  begun  on  a  text  Trade  and  treaty  nagcwadens  both 
00000  to  bo  onooina  odion  on  oofoomont  or  tioilv  onloio  Into  loioo  or  odion  oN  ooitioo  lo  dio  nooollilion  ooooo 
dIscusBiBn  based  on  a  mutual  undoralandtog  that  the  agreement  or  treaty  wl  not  be  oonsummatsd. 

Onoa  he  has  aaitiaiDaled  in  an  cmoolna  nanotimtorL  saotkm  207fb)  amtikike  a  tormar  amotovaa  fmm 
rapreaentina  aiding,  or  atfoiaing  any  other  person  oonoaming  a  trade  or  traahf  nagotjatton  (that  Is  stB  ongoing)  on 
tho  hooio  od  noftoln  ImwororT  WofffnifkML  Tnvofort*  Mofinitlon  roloio  to  oooncir  oihich  looro  oooooolilo 

totho  omolovoo.  which  ho  know  or  ihouid  hooo  known  woro  dooioniiod  oo  oxomol  fiom  diodDouro  imdor  tho 
Fraadom  of  Information  Ad  (e.g.,  doeumontt  that  isare  marked  aa  aubjad  to  a  national  aacurthfotaasWcmtiBn  or 
thoaa  otharwieadaaignaiad  in  a  manner  that  made  k  dear  they  ware  exempt  ftom  retaaea  under  FCNA),  and  which 
oonoam  a  nagolMon  in  aMoh  the  amployaa  partiotoatsd  personally  and  subatandaly  during  hia  laat  year  of 
Qovemmont  sorvioo.  A  formor  amployoo  ia  not  proMbkoo  from  utilizing  information  from  on  ogoney  record  which, 
ol  tho  time  of  Ms  pcst-employmeni  aodvily,  is  no  longtr  exempt  from  diaciceuro  under  the  Freedom  of  tnformalion 
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Act. 


Only  activities  that  are  undertaken  on  tMhaif  of  ’any  other  person'  are  prohibited  by  this  restriction.  Acton 
taken  on  behalf  of  the  United  States  (or  the  Congress)  or  on  behalf  of  the  former  employee  himself  are  not 
prohibited.  A  former  employee  "represents*  another  pereon  when  he  acts  as  an  agent  or  attorney  tor  or  othenvise 
communicates  or  makes  an  appearance  on  behalf  of  that  person  to  or  before  any  tiilrd  party.  Fw  this  purpose,  a 
third  party  includes  any  employee  of  the  executive,  legislative,  or  judicial  branch  of  the  Federal  Government, 
including  a  Member  of  Congress.  A  former  employee  "aids  or  advises*  another  person  when  he  assists  that  parson 
other  than  by  communicating  to  or  appearing  before  a  third  party.  A  former  employea  represents,  aids,  or  advises 
another  person  "on  the  basis  of"  oovered  information  if  the  former  employee’s  representation,  aid,  or  advice  either 
involves  a  disclosure  of  covered  information  to  any  person,  or  could  not  have  been  made  or  rendered  had  the 
former  employee  not  had  actual  knowledge  of  oovered  information. 

It  is  important  to  note  that  although  a  post-employment  activity  may  not  be  prohibited  by  section  207(b), 
a  former  employee  must  still  be  careful  to  comply  with  other  statutory  restrictions.  For  example,  even  though  a  trade 
or  treaty  negotiation  may  not  yet  have  become  "ongoing”  at  the  time  of  an  employee’s  official  partidpction,  the 
negotiation  may  nevertheless  have  had  specific  parties  identified  to  It,  thus  triggering  the  lifetime  restriction  set  forth 
in  section  207(a)(1). 

4.  Basic  Prohibition  of  18  U.S.C.  5  207(c).  For  one  year  after  service  in  a  "senior*  position  terminates, 
no  former  "senior"  employee  may  knowingly  make,  with  the  intent  to  influence,  any  communication  to  or  appearance 
before  an  empfoyee  of  a  department  or  agency  in  which  he  served  In  any  capacity  during  the  one-year  period  prior 
to  termination  from  "senior  senrice,  if  that  communication  or  appearance  is  made  on  behalf  of  any  other  person 
(except  the  Unhed  States),  in  connection  with  any  matter  cwiceming  which  he  seeks  official  action  by  that  en^loyee. 

Discussion.  This  is  a  one-year  restriction.  The  one-year  period  is  measured  from  the  date  when  an 
employee  ceases  to  be  a  senior  employee,  not  from  the  tsmiination  of  Govern:  nent  service,  unless  the  two  occur 
simultaneously.  The  purpose  of  this  one-year  'tooling  off  period  is  to  aUow  for  a  period  of  adjustment  to  new  tolas 
for  the  former  senior  employee  and  the  agency  he  served,  and  to  diminish  any  appearance  that  Government 
decisions  might  be  affected  by  the  improper  use  by  an  Individual  of  his  former  senior  position.  As  already  noted, 
this  provision  is  applicable  to  "senior"  employees,*  but  not  to  "very  senior,,  employees. 

Uke  the  lifetime  restriction  discussed  above,  tNs  provision  prohblts  communications  to  and  appearanoes 
before  the  Government  and  does  not  prohibit  tMNnd-the-scenes*  assistanoe.  UnHke  the  lifetime  restriction,  however, 
this  one-year  restriction  applies  only  to  a  "senior,,  employee,  does  not  reouire  that  the  former  employee  have  ever 
bean  in  any  way  involved  in  the  matter  that  is  the  subject  of  the  oommunicaton  or  appearance,  and  only  prohbits 
oommunications  to  or  appearanoes  before  employees  of  any  department  or  agency  in  which  he  formerly  served  In 
any  capacity  during  the  one-year  period  prior  to  hw  termination  from  senior  service.  The  representational  W  applies 
with  raepeot  to  any  matter,  whether  or  not  Involving  a  specific  party,  oonceming  which  the  former  senior  employee 
Is  seeking  official  action  by  a  current  empfoyee  of  such  department  or  agency  on  behalf  of  any  other  person  except 
the  Unked  Stales  (or  the  Congress). 

As  described  below,  section  207  provides  tor  two  methods  by  which  the  restrictions  of  section  207(c)  c«i 
be  narrowed  or  eUminatsd.  The  first  is  through  the  de^nation  of  separate  departmental  or  agency  components  and 
the  second  is  throi^  the  exemption  of  a  pMition  or  cidegory  of  poeiUons  from  coverage.  Not  afi  senior  employees 
are  elgfoie  to  benefit  from  either  or  both  of  these  prooetores.  A  tonnor  senior  employee  Is  ineligible  to  benefit  from 
these  procedures  if  he  is  subject  to  section  207(c}  by  virtue  of  having  served  in  a  position  for  which  the  rate  of  iwy 
is  speolfisd  In  or  fixed  eccowfing  to  the  Executive  Schedule  or  by  virtue  of  having  been  appointed  by  the  President 
to  a  poaklen  undar  3  U.  8.C.  l0fi(a)(2KB)  or  by  the  Viee  President  to  a  position  imdsr  3  U.8.C.  l06(aXlKB). 

Aa  has  been  noted,  the  rapresentaHonal  bar  ususly  extends  to  any  department  or  agency  in  which  the 
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of  soction  207(c)  would  create  an  undue  hardship  on  the  department  or  agency  in  obtaining  qualified  personnel  and 
that  the  granting  of  the  exemption  would  not  create  the  potential  for  use  of  undue  influence  or  advantage. 

5.  Basic  Prohibition  of  18  U.S.C.  §  207(d).  For  one  year  after  service  in  a  Veiy  senior’,  position  terminates, 
no  former  'Very  senior"  employee  may  knowingly  make,  with  the  intent  to  influence,  any  communication  to  or 
appearance  before  any  individual  appointed  to  an  Executive  Schedule  position  or  before  any  employee  of  a 
department  or  agency  in  which  he  served  as  a  'Very  senior*  employee  during  the  one-year  period  prior  to 
termination  from  Government  service,  if  that  communication  or  appearance  is  made  on  behalf  of  any  other  person 
(except  the  United  States),  in  connection  with  any  matter  concerning  which  he  seeks  official  action  by  that  individual 
or  employee. 

Discussion.  This  is  a  one-year  restriction.  The  one-year  period  is  measured  from  the  date  when  an 
employee  ceases  to  be  a  very  senior  employee,  not  from  the  termination  of  Government  service,  unless  the  two 
occur  simultaneously. 

This  provision,  applicable  only  to  'very*  senior  employees,  is  very  similar  to  the  one-year  restriction  of 
section  207(c)  discussed  above.  It  too  prohibits  communications  to  or  apF^arances  before  employees  of  certain 
government^  departments  and  agencies,  unless  on  behalf  of  the  United  States  (or  the  Congress).  A  former  very 
senior  employee  is  prohibited  by  section  207(d)  from  representing  another  before  any  current  employee  of  any 
department  or  agency  in  which  he  served  as  a  very  senior  em^oyee  during  the  one-year  period  prior  to  his 
termination  from  Government  service.  (Compare  section  207(c)  which  prohibits  communications  and  appearances 
to  current  empbyees  of  any  department  or  agency  in  which  a  former  "senior*  employee  served  in  any  capacity 
during  the  one-year  period  prior  to  termination  from  senior  service.)  A  former  very  senior  employee  is  also  prohibited 
by  section  207(d),  however,  from  representing  another  person  before  any  itidividual  currently  appointed  to  an 
Executive  Schedule  position  listed  in  5  U.S.C.  5312-5216,  whether  or  not  that  individual  is  serving  in  the  very  senior 
employee’s  former  department  or  agency.  The  representational  bar  applies  to  any  matter,  whether  or  not  involving 
a  specific  party,  concerning  which  the  former  very  sentor  employee  is  seeking  official  action  by  any  currant  officer 
or  employee  of  the  executive  branch. 

Section  207  does  not  authorize  OGE  to  designate  separate  and  distinct  components  within  a  department 
or  agency  as  a  means  of  narrowing  the  scope  of  section  207(d).  Moreover,  no  very  senior  ampbyee’s  position  is 
eligible  for  exemption  from  the  application  of  section  207(d). 

6.  Basic  Prohibition  of  18  U.S.C.  §  207(f).  For  one  year  after  his  service  in  a  "senior  or  "very  senfor* 
position  terminates,  no  former  "senior*  employee  or  former  *very  senior*  employee  may  knowingly,  with  the  intent 
to  influence  a  decision  of  an  employee  of  a  department  or  agency  of  the  United  States  in  carrying  out  his  official 
duties,  represent  a  foreign  entity  before  any  department  or  agency  of  the  United  States  or  aid  or  advise  a  foreign 
entHy. 


Discussion.  This  is  a  one-year  restriction,  except  that  it  lasts  for  three  years  as  applied  to  any  individual 
who  becomes  the  United  States  Trade  Representative  after  October  6,  1992.  The  restriction  is  measured  from  the 
date  when  an  employee  ceases  to  be  a  senior  employee  or  a  very  senior  employee,  not  from  the  termination  of 
Government  service,  unless  the  two  occur  simultaneously. 

The  restriction  prohibits  a  former  senior  or  very  senior  employee  from  representing,  aiding,  or  advising  a 
foreign  entity  with  the  intent  to  influence  certain  governmental  officials.  A  "foreign  entity,,  means  the  "government 
of  a  foreign  country*  as  defined  in  section  1(e)  of  the  Foreign  Agents  Registration  Act  of  1938  (22  U.S.C.  611),  as 
amended,  or  a  "foreign  political  party*  as  defined  in  section  1(f)  of  that  Act.  The  government  of  a  foreign  country 
includes  - 

any  person  or  group  of  persons  exercising  sovereign  de  facto  or  de  jure  political  jurisdiction  over  any 
country,  other  than  the  United  States,  or  any  part  of  such  country,  and  includes,  any  subdivision  of  any 
such  group  a-nd  any  group  or  agency  to  which  such  sovereign  de  facto  or  de  jure  authority  or  functions 
are  directly  or  indirectly  delegated.  Such  term  shall  include  any  faction  or  body  of  insurgents  within  a 
country  assuming  to  exercise  governmental  authority  whether  such  faction  or  body  of  insurgents  has  or  has 
not  been  recognized  by  the  United  States. 

A  foreign  political  party  includes  -- 

any  organization  or  any  other  combination  of  individuals  in  a  country  other  than  the  United  States,  or  any 
unit  or  branch  thereof,  -  having  for  an  aim  or  purpose,  or  which  is  etigaged  in  any  activity  devoted  in  whole 
or  in  part  to,  the  establishment,  administration,  control,  or  acquisition  of  administration  or  control,  of  a 
government  of  a  foreign  country  or  a  subdivision  thereof,  or  the  furtherance  or  influencing  of  the  political 
or  public  interests,  policies,  or  relations  of  a  government  of  a  foreign  country  or  a  subdivision  thereof. 

A  foreign  commercial  corporation  will  not  generally  be  considered  a  foreign  entity*  for  purposes  of  section  207(f) 
unless  it  exercises  the  functions  of  a  sovereign. 

A  former  senior  or  very  senior  employee  "represents*  a  foreign  entity  when  he  acts  as  an  agent  or  attorney 
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for  or  otharwiss  communicates  or  makes  an  appearance  on  behalf  of  that  entity  to  or  before  any  emptoyea  of  a 
department  or  agency.  He  "aids  or  advises*  a  foreign  entity  when  ha  assists  the  enti^  other  than  by  making  such 
a  communication  or  appearance.  Such  "behind  the  scenes*  assistance  to  a  foreign  entity  could,  for  exampie,  include 
drafting  a  proposed  communication  to  an  agency,  advising  on  an  appearance  before  a  department,  or  oonsuiting 
on  other  strategies  designed  to  persuade  departmental  or  agency  d^sion  makers  to  take  certain  action.  A  former 
senior  or  very  senior  employee’s  representation,  aid,  or  advice  is  only  prohibited  if  made  or  rendered  with  the  intent 
to  influence  an  official  discretionary  decision  of  a  current  departmental  or  agency  employee. 

C.  EXCEPTIONS 

Sections  207(j)  and  (k)  set  forth  several  excepttons  to  the  statute’s  substantive  prohibitions.  As  noted  beiow, 
some  excepttons  do  not  avoid  appiication  of  all  of  the  six  substantive  restrictions  of  18  U.S.C.  §  207. 

Performing  official  Government  Duties.  A  former  employee  is  not  restricted  by  any  of  the  substantive 
provisions  of  section  207  from  engaging  In  post-employment  activities  performed  in  carrying  out  official  duties  on 
behalf  of  the  United  States.  This  exception  also  extends  to  activities  undertaken  in  carrying  out  official  duties  as  an 
eiected  official  of  a  state  or  local  Government. 

Representing  Certain  entities.  A  former  senior  or  very  senior  employee  will  not  violate  section  207(c)  or 
(d)  if  his  communicatton  or  appearance  is  made  in  carrying  out  official  duties  as  an  employee  of  and  is  made  on 
behalf  of  (1)  an  agency  or  instrumentality  of  a  SttUe  or  local  Government,  (2)  an  accredited  degree-granting 
institution  ^  higher  education  as  defined  in  section  12C1(a)  of  the  Higher  Education  Act  of  1965  (20  U.S.C.  1141 
(a)),  or  (3)  a  hospital  or  medical  research  organization  exempted  and  defined  under  section  501  (c)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  501(c)(3)). 

Representing  or  Assisting  International  organizations.  A  former  employee  is  not  restricted  by  any  of  the 
substantive  provisions  of  section  207  from  representing,  aiding,  or  advising  an  international  organization  in  which 
the  United  States  participates,  if  the  Secretary  of  State  certifies  in  advance  that  such  activity  is  in  the  interest  of 
the  United  States. 

Imparting  Special  Knowledge.  A  former  senior  or  very  sentor  employee  will  not  violate  section  207(c)  or 
(d)  if  he  makes  a  statement  that  is  based  on  his  own  special  knowle^e  in  the  particular  area  ihat  is  the  subject 
of  th«  statement,  provided  that  he  receives  no  compensation  tor  making  the  statement. 

Scientific  or  Technological  Information  or  Expertise.  A  former  employee  will  not  violate  section  207(a)(1), 
(a)(2),  (c),  or  (d)  if  he  makes  a  communicatton  solely  for  the  purpose  of  furnishing  scientific  or  technotogical 
information  in  accordance  with  procedures  acceptable  to  the  agency  involved.  Alternatively,  a  former  employee  may 
make  a  communicatton  if  the  head  of  the  agency  concerned  publishes  a  certification  in  the  Federal  Register  stating 
that  the  former  employee  has  outstanding  qualifications  in  a  scientific,  technological,  or  other  technical  discipline, 
that  he  is  acting  with  respect  to  a  particular  matter  which  requires  such  qualifications,  and  that  the  national  interest 
would  be  served  by  the  former  employee’s  paiiicipation. 

Testimony.  A  former  employee  is  not  restricted  by  any  of  the  substantive  restrictions  of  section  207  from 
giving  testimony  under  oath  or  from  making  statements  required  to  be  made  under  penalty  of  perjury,  subject  to 
a  special  rule  with  respect  to  expert  opinion  testimony.  Unless  expert  opinion  testimony  is  given  pursuant  to  court 
order,  a  former  employee  may  not  provide  such  testimony  on  a  matter  on  behalf  of  any  other  person  except  the 
United  States  (or  the  Congress)  if  he  is  subject  to  the  lifetime  prohibition  contained  in  section  207(a)(1)  relating  to 
that  matter. 

Employment  with  certain  Prior  Employers.  A  former  employee  is  not  restricted  by  any  of  the  substantive 
restrictions  of  section  207  if  granted  one  of  25  Presidential  waivers  in  connection  with  his  reemployment  at  a 
Government-owned,  contractor  oprerated  entity. 
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SECTION  4.  DoD  GUIDANCE  ON  18  U.S.C.  207  (reference  (c)) 

9-400.  Exceptions  to  Restricrions  of  18  U.S.C.  207  (reference  (c)). 
The  restrictions  imposed  by  18  U.S.C.  207(a),  (c)  and  (d)  (reference  (c))  do  not 
apply  to  communications  made  solely  to  furnish  scientific  and  technical 
information  that  are  authorized  by  the  Head  of  the  DoD  Component. 

a.  To  obtain  such  an  authorization  in  the  case  of 

former  DoD  employees: 


(1)  The  head  of  the  DoD  Component  command 
or  organization  involved  shall  submit,  in  writing,  to  the  Head  of  the  DoD 
Component  a  request  that  the  former  DoD  employee  be  permitted  to  participate  in 
a  particular  matter  from  which  he  would  ordinarily  be  barred  under  18  U.S.C.  207 
(reference  (c)); 


(2)  The  Head  of  the  DoD  Component  or 
designee  may  determine  in  writing  that  such  participation  is  appropriate  if: 

(a)  The  former  DoD  employee  has 
outstanding  scientific  or  technological  qualifications; 

(b)  The  national  interest  of  the  United 
States  would  be  served  by  such  participation; 

(c)  The  former  DoD  employee  has 
qualifications  that  are  otherwise  unavailable;  and 

(d)  The  Head  of  the  DoD  Component  or 
designee  has  consulted  with  the  DoD  Component  DAEO. 

b.  In  cases  involving  former  Federal  Government 
employees  other  than  former  DoD  employees,  authorization  may  be  obtained  in 
accordance  with  procedures  in  18  U.S.C.  207(j)(5)  (reference  (c)). 

SECTION  5.  POST-EMPLOYMENT  COUNSELING  AND  ADVICE 

9-500.  Written  Advice.  Current  and  former  DoD  employees 
may  obtain  counseling  and  written  advice  concerning  post-employment  restrictions 
from  the  Ethics  Counselor  of  the  DoD  Component  command  or  organization  from 
which  they  are  leaving,  or  have  left.  Federal  Government  service.  Current  and 
former  DoD  employees  are,  by  statute,  entitled  to  written  advice  from  the  DoD 
Component  DAEO  or  designee  under  10  U.S.C.  2397b  (reference  (e))  and  41  U.S.C. 
423  (reference  (0).  See  subsections  9-600.C.  and  9-601  .c.  of  this  Regulation,  below. 
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a.  Although  ethics  counseling  and  advice  are  given 
by  DoD  attorneys  and  involve  interpretation  of  law  and  regulation  and  rendering 
of  legal  opinion,  no  attorney-client  or  other  confidential  relationship  is  created. 
Communications  made  to  an  Ethics  Counselor  in  seeking  such  advice  are  not 
privileged. 

b.  Ethics  counseling  and  advice  are  personal  to  the 
current  or  former  DoD  employee.  They  do  not  extend  to  anyone  else,  including 
his  business,  employer,  or  prospective  employer. 

9-501.  Delegation  of  Authority.  The  DoD  Component  DAEO 
may  specifically  delegate  authority  in  writing  for  Ethics  Counselors  within  the 
DoD  Component  to  provide  written  advice  under  10  U.S.C.  2397b  (reference  (e)) 
and  41  U.S.C.  423  (reference  (f)).  In  any  case  where  the  local  Ethics  Counselor 
does  not  have  the  authority  by  written  delegation,  he  shall  provide  the  counseling 
and  obtain  the  request  for  advice  and  necessary  supporting  information  from  the 
DoD  employee  and  forward  it  to  the  DoD  Component  DAEO  or  designee  who  has 
been  specifically  delegated  the  authority  in  writing  to  issue  the  written  advice. 

SECTION  6.  RESTRICTIONS  RESULTING  FROM  PROCUREMENT  ACTIVITIES 

9-600.  10  U.S.C.  2397b  (reference  (e)) 

a.  Restrictions.  This  statute  prohibits  the  following 
three  categories  of  former  DoD  employees  from  accepting  compensation  from  the 
concerned  defense  contractor  during  the  two-year  period  after  separation  from 
DoD: 

(1)  0-4s  and  above,  and  civilians  serving  in 

positions  for  which  the  rate  of  pay  was  equal  to  or  higher  than  the  minimum  rate 
of  a  GS/GM-13,  who: 

(a)  On  a  majority  of  their  working  days 
during  a  two-year  period  prior  to 
separation; 

(b)  Performed  a  procurement  function 
relating  to  a  defense  contract; 

(c)  At  a  site  or  plant  owned  or  operated 
by  the  defense  contractor  and  which 
was  the  DoD  employee's  principal 
work  location. 


(2)  0-4s  and  above,  and  civilians  serving  in 

positions  for  which  the  rate  of  pay  was  equal  to  or  higher  than  the  minimum  rate 
of  pay  for  a  GS/GM-13,  who: 
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(a)  On  a  majority  of  their  working  days 
during  the  two-year  period  prior  to 
separation; 

(b)  Performed  a  procurement  function 
related  to  a  major  defense  system 
and; 

(c)  In  the  performance  of  the 
procurement  function,  participated 
personally  and  substantially  on  any 
occasion  and  in  a  manner  involving 
decision-making  responsibilities  with 
respect  to  a  contract  for  the  system; 

(d)  Through  contact  with  the  defense 
contractor;  and 

(3)  0-7s  and  above,  and  civilians  serving  in 

positions  for  which  the  rate  of  pay  was  equal  to  or  higher  than  the  minimum  rate 
of  pay  for  a  Senior  Executive  Service  position,  who  during  the  two-year  period 
prior  to  separation,  acted  as  a  "primary  representative  of  the  United  States"  in 
negotiation  of  a  defense  contract  in  an  amount  in  excess  of  $10  million  or 
settlement  of  an  unresolved  claim  exceeding  $10  million.  An  unresolved  claim  is 
valued  by  the  greater  of  the  amount  of  the  claim  or  the  amount  of  the  settlement. 

b.  Penalties  and  Effective  Dates.  Former  DoD 
employees  who  knowingly  violate  this  statute  are  subject  to  a  civil  fine  up  to 
$250,000.  Defense  contractors  who  knowingly  offer  or  provide  any  compensation 
to  individuals  in  violation  of  this  statute  are  subject  to  a  civil  fine  up  to  $500,000. 


(1)  The  effective  date  of  this  law  was  April  16, 
1987.  The  law  does  not  prohibit  the  continuation  of  defense  contractor 
employment  begun  or  compensation  accepted  before  then.  If  an  employee 
separated  from  DoD  prior  to  April  16,  1987,  the  statute  does  not  apply.  However, 
former  E)oD  employees  who  were  still  employed  or  on  active  duty  on  or  after 
April  16,  1987  must  comply  fully  with  its  provisions,  if  within  its  scope. 

(2)  For  the  period  of  December  1,  1989  until 
May  31,  1991,  the  statute  was  suspended  and  employment  or  acceptance  of 
compensation  during  that  period  could  not  violate  the  statute.  Questions  about 
the  effect  of  the  suspension  should  be  referred  to  the  local  Ethics  Counselor. 
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c.  Written  Opinion 

(1)  Before  accepting  compensation  from  a 
defense  contractor,  a  DoD  employee  or  former  DoD  employee  is,  by  statute, 
entitled  to  a  written  opinion  regarding  the  applicability  of  this  statute  to  his 
specific  circumstances.  A  request  for  such  written  opinion  shall  be  submitted  in 
writing  to  the  Ethics  Counselor  serving  the  DoD  Component  command  or 
organization  the  DoD  employee  is  leaving  or  from  which  he  has  separated.  The 
request  shall  set  forth  all  information  relevant  to  the  request. 

(2)  Ethics  Counselors  who  have  not  been 
delegated  authority  in  writing  to  issue  10  U.S.C.  2397b  (reference  (e))  written 
opinions  shall  promptly  forward  the  request  to  the  DoD  Component  DAEO  or 
designee  who  has  such  authority. 

(3)  Written  opinions  shall  be  issued  within  30 
days  of  receiving  the  request  and  all  necessary  information. 

(4)  A  written  opinion  that  this  statute  is  not 
applicable  to  a  specific  situation,  if  based  on  a  complete  disclosure  of  all  relevant 
information,  creates  a  conclusive  presumption  that  the  receipt  of  compensation 
from  a  particular  defense  contractor  is  not  a  violation  of  the  law. 

(5)  A  copy  of  each  10  U.S.C.  2397b 

(reference  (e))  written  opinion  shall  be  retained  by  the  DoD  Component  DAEO  or 
designee  for  three  years. 

d.  DoD  Interpretation  of  10  U.S.C.  2397b 

(reference  (e)) 


(1)  If  a  DoD  employee  had  been  conducting  all 
negotiations  with  a  $10  million  defense  contractor  on  a  major  defense  contract 
action  of  $10  million  or  more,  but  a  superior  DoD  employee  intervened  directly  in 
the  negotiating  process,  both  DoD  employees  would  be  considered  "primary" 
representatives  for  that  defense  contract  action. 

(2)  10  U.S.C.  2397b  (reference  (e))  does  not 
prohibit  any  former  DoD  employee  from  accepting  compensation  from  any  defense 
contractor  that,  during  the  fiscal  year  preceding  the  fiscal  year  in  which 
comp>ensation  is  accepted,  was  not  a  defense  contractor  or  was  a  defense 
contractor  whose  contracts  totalled  less  than  $10  million. 

(3)  10  U.S.C.  2397b  (reference  (e))  prohibits 
employment  with  particular  defense  contractors,  not  subcontractors,  but  former 
DoD  employees  cannot  avoid  its  consequences  merely  by  forming  their  own 
company  and  then  "subcontracting"  themselves  to  otherwise  prohibited  defense 
contractors. 
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9-601.  41  U.S.C.  423  (reference  (f)) 

a.  Restrictions.  This  statute  restricts  a  former  DoD 
employee  who  was  a  procurement  official  with  respect  to  a  particular  procurement 
from  ^owingly: 


(1)  Participating  in  any  manner  on  behalf  of  a 
competing  contractor  in  any  negotiations  leading  to  the  award  or  modification  of  a 
defense  contract  for  such  procurement;  or 

(2)  Participating  personally  and  substantially  on 
behalf  of  the  competing  contractor  in  the  performance  of  such  defense  contract. 

b.  Period  of  Restrictions.  Both  restrictions  apply  for 
a  period  of  two  years  from  the  date  of  the  former  DoD  employee's  last  personal 
and  substantial  participation  in  the  procurement  on  behalf  of  the  Federal 
Government.  Neither  applies  unless  the  individual  was  a  DoD  employee  of  the 
Federal  Government  at  the  time  he  served  as  a  procurement  official. 

c.  Written  Opinion 

(1)  A  DoD  employee  or  former  DoD  employee 
who  is  or  was  a  procurement  official  is,  by  statute,  entitled  to  a  written  opinion 
regarding  the  applicability  of  this  statute  to  his  specific  circumstances.  A  request 
for  such  an  opinion  shall  be  submitted  in  writing  to  the  Ethics  Counselor  serving 
the  DoD  Component  command  or  organization  the  DoD  employee  is  leaving  or 
from  whidi  he  has  separated.  The  request  shall  set  forth  all  information  relevant 
to  the  request.  See  FAR  3.104-8(e)  (reference  (g))  in  Appendix  B  of  this 
Regulation. 


(2)  Ethics  Counselors  who  have  not  been 
delegated  specific  authority  in  writing  to  issue  41  U.S.C.  423  (reference  (0)  written 
opinions  shall  promptly  forward  the  request  to  the  DoD  Component  DAEO  or 
designee  who  has  such  authority. 

(3)  Written  opinions  shall  be  issued  within  30 
days  of  receiving  the  request,  together  with  all  necessary  information. 

(4)  Where  the  DoD  employee  or  former  DoD 
employee  relies  in  good  faith  on  a  written  opinion  that  this  statute  is  not 
applicable  to  a  specific  situation,  the  DoD  employee  or  former  DoD  employee  shall 
not  be  found  to  have  knowingly  violated  the  restrictions  of  the  statute. 
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(5)  A  copy  of  each  41  U.S.C.  423  (reference  (0) 
opinion  shall  be  retained  by  the  DoD  Component  DAEO  or  designee  for  three 
years. 

SECTION  7.  RESTRICTIONS  ON  RETIRED  MILITARY  MEMBERS 

9-700.  18  U.S.C.  281(a)  and  37  U.S.C.  801  (references  (c))  and 

(h)),  respectively).  Two  statutes  restrict  the  selling  activities  of  retired  military 
officers,  18  U.S.C.  281(a)  (reference  (c))  and  37  U.S.C.  801  (reference  (h)). 

a.  Restrictions 

(1)  A  criminal  statute,  18  U.S.C.  281(a) 
(reference  (c)),  provides  that  for  a  period  of  two  years  after  retiring,  no  retired 
military  officer  may  receive  compensation  for  representing  any  other  individual  in 
the  sale  of  anything  to  the  Federal  Government  through  the  department  in  which 
he  holds  a  retired  status. 


(a)  The  term  "department"  refers  to 

individual  DoD  Components,  not  DoD  as  a  whole,  insofar  as  it  concerns  retired 
military  officers.  For  e.xample,  this  statute  does  not  prohibit  retired  Navy  and 
Marine  Corps  officers  from  selling  to  the  Departments  of  the  Army  or  Air  Force, 

(b)  The  term  "anything"  in  the  phrase 
"sale  of  anything"  has  been  construed  by  DoJ  to  encompass  both  goods  and 
services. 


(c)  DoJ  has  determined  that  this  statute 
does  not  prohibit  the  sale  of  personal  services  when  the  retiree  is  only 
representing  himself.  However,  sale  of  personal  services  may  not  include  the 
work  product  of  a  closely  held  corporation  where  individuals  other  than  the 
retiree  contribute  to  the  services  provided. 

(2)  A  civil  statute,  37  U.S.C.  801  (reference  (h)), 
provides  for  a  loss  of  entitlement  to  retired  pay  by  retired  Regular  military  officers 
if  they  engage  in  certain  employment  activities  involving  sales  of  supplies  and  war 
materials  (tangible  property)  to  DoD,  the  Coast  Guard,  the  National  Oceanic  and 
Atmospheric  Administration,  or  the  Public  Health  Service  during  the  three  years 
immediately  following  retirement. 


(a)  This  does  not  prohibit  employment 

with  a  particular  employer  but  does  affect  a  retired  Regular  military  officer's  direct 
and  personal  involvement  in  sales  to  the  agencies  listed  above. 

(b)  The  prohibition  is  against  engaging, 
personally  or  for  others,  in  selling,  or  contracting  or  negotiating  to  sell,  supplies  or 
war  materials. 
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however,  the  sale  of  services 

b. 


"selling"  means: 


(c)  Unlike  the  criminal  selling  statute, 
is  not  prohibited. 

Definition  of  "Selling" 

(1)  For  the  purpose  of  these  two  statutes. 


(a)  Signing  a  bid,  proposal,  or  contract; 

(b)  Negotiating  a  contract; 

(c)  Contacting  a  DoD  employee  to  obtain 
or  negotiate  defense  contracts,  negotiate  or  discuss  changes  in  specihcations,  price, 
cost  allowances,  or  other  terms  of  a  defense  contract,  or  settle  disputes  concerning 
performance  of  a  defense  contract;  or 


(d)  Any  other  liaison  activity  with  a  view 
toward  the  ultimate  consummation  of  a  sale  although  the  actual  defense  contract  is 
negotiated  subsequently  by  another  person. 


include: 


(2)  Activities  which  are  not  considered  "selling" 


(a)  Purely  social  contacts,  as  long  as  there 
is  an  independent  basis  for  the  social  relationship  and  no  promotion  of  a  product 
or  attempt  to  influence  a  procurement; 

(b)  Technical  contacts  for  the  purpose  of 
conferring  with  non-contracting  technical  specialists  to  acquire  information  that  is 
available  to  all  prospective  derense  contractors,  provided  that  these  contacts  do  not 
otherwise  involve  "selling"  as  discussed  in  subsection  9-700.b.(l)  of  this  Regulation, 
above.  See  42  Comp.  Gen.  236,  241  (reference  (i)); 

(c)  Contacts  subsequent  to  the  execution 
of  a  defense  contract  relating  to  performance  or  progress,  if  they  do  not  include 
modiHcation  of  the  defense  contract  or  "selling"  as  discussed  in  subsection 
9-7(X).b.(l)  of  this  Regulation,  above. 

c.  Sflig  gf  SgrYiw? 

(1)  The  Comptroller  General  has  ruled  that  the 
sale  of  services  does  not  require  the  widiholding  of  retired  pay  pureuant  to 
37  U.S.C.  801  (reference  (h)),  and  that  the  sale  of  services  may  include  tangible 
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goods  if  the  primary  purpose  of  the  sale  is  to  provide  services.  See  42  Comp. 
Gen.  87,  92  (reference  (j))  (contract  to  provide  television  service  where  parts  and 
supplies  were  incidental  to  the  contract  does  not  run  afoul  of  37  U.S.C.  801 
(reference  (h))). 


(2)  When  the  restrictions  of  18  U.S.C.  281(a) 
(reference  (c))  are  combined  with  those  of  37  U.S.C.  801  (reference  (h)),  the  one 
significant  area  of  selling  activity  which  remains  open  to  military  retirees  is  the 
sale  of  services  and  other  non-tangibles  to  uniformed  services,  other  than  the  DoD 
Component  from  which  the  individual  retired,  for  the  first  two  years  after 
retirement. 


9-701.  18  U.S.C.  281(b)  (reference  (c)).  For  a  period  of  two 

years  after  terminating  service  with  the  Federal  Government,  a  retired  military 
officer  may  not  act  as  an  agent  or  attorney  for  the  prosecution  or  assist  in  the 
prosecution  of  any  claim  against  the  United  States  involving  the  department  in 
which  he  holds  a  retired  status  or  which  concerns  a  subject  with  which  the 
military  officer  was  directly  connected  while  on  active  duty.  A  violation  of  this 
statute  is  punishable  by  a  $10,000  fine  and  one  year  imprisonment. 

9-702.  Restrictions  on  Federal  Government  Employment 

a.  Dual  Compensation  Laws.  A  retired  member  of 
any  uniformed  service  who  holds  a  civilian  position  with  the  Federal  Government 
is  subject  to  reduction  of  retired  pay  while  receiving  pay  from  a  Federal 
Government  civilian  position.  The  term  "retired  member"  means  anyone,  officer  or 
enlisted,  entitled  to  receive  retired  pay.  The  term  "retired  pay"  includes  both 
retired  and  retainer  pay.  The  current  law  generally  applies  to  retired  Regular 
officers,  retired  at  any  time,  and  to  ail  former  members  of  the  uniformed  services 
who  left  active  duty  after  January  11,  1979.  See  5  U.S.C.  5532  (reference  (k))  for 
exceptions  to  this  general  rule. 


(1)  The  Dual  Compensation  Reduction 
Formulas.  There  are  two  provisions  in  the  current  dual  compensation  law  which 
may  operate  to  reduce  the  retired  pay  of  retired  members  of  the  uniformed 
services  who  hold  Federal  Government  civilian  positions. 

(a)  Thg  First  Reduttipn  Provision-  The 
first  reduction  provision  applies  only  to  retired  Regular  officers  who  retired  at  any 
time.  This  provision  operates  to  reduce  the  retired  pay  of  a  retired  Regular 
military  officer  receiving  pt^  from  a  Federal  Government  civilian  position 
regardless  of  the  amount  of  salary  from  that  civilian  position.  It  provides  that 
such  retired  military  officer  is  entitled  to  receive  the  mil  pay  of  the  civilian 
position,  but  retired  pay  will  be  reduced  to  an  annual  rate  equal  to  a  base  amount 
plus  one-half  of  the  remainder  of  the  retired  p^,  if  any.  The  base  amount  is 
increased  periodically  to  reflect  changes  in  the  Consumer  Price  Index.  See 
5  U.S.C.  5532(b)  (reference  (k)). 


124 


DoD  5500.7-R 


(b)  The  Second  Reduction  Provision.  The 
second  reduction  provision  applies,  in  general,  to  all  retired  military  members  who 
first  received  retired  pay  after  January  11,  1979.  The  reduction  depends  upon  the 
amount  of  pay  received  from  dre  Fecieral  Government  civilian  position.  This 
provision  operates  to  reduce  the  retired  pay  of  a  retired  member  when  the  annual 
rate  of  pay  for  the  civilian  position  combined  with  the  annual  rate  of  retired  pay 
(reduced  in  the  case  of  retired  Regular  officers  as  discussed  in  subsection 
9-702.a.(l)(a)  of  this  Regulation,  above)  exceeds  the  annual  rate  of  basic  pay  for 
level  V  of  the  Executive  Schedule.  Reductions  are  computed  as  follows; 

1  If  the  combination  of  pay  from 
the  civilian  position  and  retired  pay  exceeds  the  amount  currently  paid  for  level  V 
of  the  Executive  Schedule,  the  retired  pay  will  be  reduced  to  keep  the  total  at  the 
level  V  limit. 


2  Reductions  to  retired  pay  are 
made  per  pay  period  whenever  the  combination  of  the  two  salaries  for  the  pay 
period  exceeds  the  pay  for  a  level  V  position  for  that  pay  period.  Reductions 
made  in  such  pay  jMriods  are  not  refundable  even  when  the  combined  pay 
amounts  for  the  total  year  is  less  than  the  annual  rate  for  level  V  of  the  Executive 
Schedule; 


2  The  amount  of  retired  pay  may 
not  be  reduced  to  an  amount  less  than  the  amount  deducted  from  the  retired  pay 
as  a  result  of  participation  in  any  survivor's  benefits  in  connection  with  retired 
pay  or  veterans  insurance  programs  and  no  reductions  shall  be  made  to  retired 
pay  based,  in  whole  or  in  jjart,  upon  disability  incurred  in  the  line  of  duty  as  a 
direct  result  of  armed  conflict  or  during  a  period  of  war. 

(2)  .Waiygrs 

(a)  A  retired  member  may,  in  certain 
limited  circumstances,  obtain  a  waiver  so  that  his  retired  pay  would  not  be 
reduced  while  holding  a  Federal  Government  civilian  position.  See  5  U.S.C. 

5532(g)  (reference  (k)).  The  circumstances  under  which  a  waiver  may  be  granted 
are; 


1  On  a  case-by-case  basis  for  a 

retired  member  holding  a  Federal  Government  civilian  position  for  which  there  is 
exceptional  difficulty  in  recruiting  or  retaining  a  qualiHed  employee;  or 

2  For  temporary  employment  that 

is  necessary  due  to  an  emergency  involving  a  direct  threat  to  life  or  property,  or 
under  other  unusual  circumstances. 
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(b)  The  Director,  OPM,  may  grant  a 
waiver  at  the  request  of  the  Head  of  an  Executive  Agency.  Additionally,  the 
Director,  OPM,  may  delegate  to  an  agency  the  authority  to  grant  waivers  for  the 
temporary  employment  of  retired  members  during  emergencies  or  other  unusual 
circumstances,  but  not  for  employment  necessitate  by  exceptional  difficulties  in 
recruiting  or  retaining  qualiHed  individuals.  The  Director,  OPM,  has  delegated  to 
DoD  aumority  to  approve  dual  compensation  restriction  waivers  in  certain 
circumstances  at  installations  scheduled  for  closure. 

(c)  Waivers  are  to  be  the  exception,  not 
the  rule.  If  appropriate,  however,  a  waiver  may  be  obtained  for  either  or  both  of 
the  dual  oomi^nsation  reductions.  See  5  C.F.R.  553  (reference  (1))  for  procedures 
for  di>taining  a  waiver. 


b.  Post-Military  Service  Employment  in  DoD  under 
5  U.S.C.  3326  (reference  (k)).  As  of  November  6,  1992,  the  suspension  of  this 
provision  ended.  See  DoD  Directive  1402.1  (reference  (m)).  To  avoid  appearances 
of  favoritism  or  preferential  treatment,  retired  military  members  may  not  be 
selected  to  All  dvil  service  positions  in  DoD  (including  non-appropriated  fund 
instrumentalities)  within  180  days  following  retirement  unless: 

(1)  The  appointment  is  authorized  by  the 
Secretary  of  a  Military  Department  or  designee,  or  by  OPM  if  the  position  is  in 
the  competitive  service; 


(2)  The  minimum  rate  of  basic  pay  for  the 
position  has  been  increased  under  5  U.S.C.  5305  (reference  (k));  or 

(3)  A  state  of  national  emergency  exists. 

9-703.  Foreign  Employment  Restrictions 

a.  Article  I,  Section  9,  Clause  8,  of  the  Constitution  of 
the  United  States  (reference  (n)),  prohibits  any  person  holding  any  office  of  profit 
or  trust  under  the  Federal  Government  from  accepting  any  present,  emolument, 
office,  or  title  of  any  kind  whatever  from  any  king,  prince,  or  foreign  state  without 
the  consent  of  Congress. 


(1)  This  provision  prohibits  employment  of  all 
retired  military  members,  both  ofHcer  and  enlisted  and  both  Regular  and  Reserve, 
by  a  foreign  government  unless  Congressional  consent  is  first  granted.  See 

44  Comp.  Gen.  130  (reference  (o)). 

(2)  Employment  by  educational  or  commercial 
instituticms  owned,  operated,  or  controlled  by  a  foreign  government  is  included 
within  the  scope  of  this  restriction. 
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(3)  The  penalty  for  violation  is  withholding  the 
retired  military  member's  retired  pay  in  an  amount  equal  to  the  foreign  salary 
illegally  received.  See  61  Comp.  Gen.  306  (reference  (p)). 

b.  Congress  has  consented  to  the  acceptance  of  civil 
employment  with  a  foreign  government  by,  among  others,  retired  Regular  military 
members  and  Reserve  military  members,  if  both  the  Secretary  of  the  Military 
Department  and  the  Secretary  of  State  approve  the  employment.  See  37  U.S.C.  908 
(reference  (h)).  Because  approval  is  prc^pective  only,  foreign  dvil  employment 
shoxild  not  be  accepted  until  approval  has  been  obtained.  Retired  military 
members  who  wish  to  accept  such  employment  should  submit  a  written  request 
for  approval  to  the  Secretaiy  of  their  Military  Department  through  appropriate 
channels.  The  request  must  fully  describe  the  contemplated  emplo3m:ient  and  the 
nature  and  extent  of  the  involvement  with  the  foreign  government. 

c.  A  former  military  member  desiring  employment 
with  a  foreign  government  or  any  foreign  business  interest  may  be  required  to 
register  as  an  agent  of  a  foreign  principal  under  the  Foreign  Agents  Registration 
Act  of  1938,  22  U.S.C.  611  et.  seq.  (reference  (q)).  Any  person  who  acts  as  an 
agent  of  a  foreign  principal  must  file  a  registration  statement  with  the  U.S. 

Attorney  General. 

SECTION  8.  RESTRICTIONS  ON  FORMER  SENIOR  APPOINTEES 

9-800.  Executive  Order  12834.  E.O.  12834  (reference  (r)),  in 
subsection  12-200  of  this  Regulation,  requires  contractual  ethics  commitments 
regarding  post-Govemment  service  employment  from  full-time,  non-career 
Presidential,  Vice-Presidential  or  Agen(^  Head  appointees  in  an  Executive  Agency 
whose  rate  of  basic  pay  is  not  less  than  the  rate  for  level  V  of  the  Executive 
Schedule,  except  for  those  appointed  as  members  of  the  senior  foreign  service  or 
solely  as  uniformed  service  commissioned  officers.  See  E.O.  12834  (reference  (r)) 
in  subsection  12-200  of  this  Regulation  and  CXSE  Form  203,  "Senior  Appointee 
Pledge,"  January  1993,  and  CX3E  Form  204,  "Tirade  Negotiation  Pledge,"  January 
1993,  Appendix  C  of  this  Regulation. 

SECTION  9.  REgTRlCTIQNSjJN  DEALING  WITH  CURRENT  OR  FORMER 

DoD  EMPLOYEES 

9-900.  General  Rule.  Current  DoD  employees  shall  not 
knowingly  deal,  on  behalf  of  the  Federal  Government,  with  current  or  former  DoD 
employees  whose  participation  in  the  transaction  violates  any  statute  or  DoD 
directive,  regulation  or  [»licy. 
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9-901. 


Terminal  Leave 


a.  Military  members  on  terminal  leave  may  accept 
civilian  emplo3anent  with  the  Federal  Government  and  are  entitled  to  the  pay  of 
that  civilian  position  in  addition  to  the  pay  and  allowances  to  which  entitled  while 
on  terminal  leave.  See  5  U.S.C.  5534a  (reference  (k)). 


b.  '  ^  Jtary  officer  on  active  duty  may  not  accept  a 
civil  office  with  a  State  or  local  government  nor  may  he  perform  tl\e  duties  ot 
such  an  office.  See  10  U.S.C.  973(b)(3)  (reference  (e)X  This  applies  while  the 
military  officer  is  on  terminal  leave.  See  56  Comp.  Gen  855  (reference  (s)). 

SECTION  10.  REPORTS  OF  DoD  AND  DEFENSE  RELATED  EMPLOYMENT 
(DP  FORM  1787) 


9-1000.  Individuals  Required  to  File.  The  following  former  DoD 
employees  are  required  by  10  U.S.C.  2397  (reference  (e))  to  file  DD  Form  1787, 
Appendix  C  of  this  Regulation,  with  their  former  DoD  Component: 


who: 


a.  Each  former  DoD  employee  of  a  DoD  Component 


(1)  Served  at  a  pay  rate  equal  to  or  greater 
than  the  minimum  rate  for  a  GS/GM-13,  or  served  on  active  duty  at  least  ten 
years  and  held  the  grade  of  0-4  or  above  at  any  time  during  his  service; 

(2)  Within  the  two-year  period  immediately 
following  termination  of  service  or  employment  with  the  DoD  Component,  is 
employed  by  a  defense  contractor  who,  during  the  preceding  one-year  period,  was 
awarded  $10  million  or  more  in  defense  contracts;  and 


(3)  Is  employed  by  or  performs  services  for  the 
defense  contractor  and  receives  compensation  of  or  is  salaried  at  a  rate  of  $25,000 
per  year  or  more  from  the  defense  contractor. 


b.  Compensation  is  received  by  a  reporting  individual 
if  it  is  paid  to  a  business  entity  with  which  the  reporting  individual  is  affiliated  in 
exchange  for  services  rendered  by  that  reporting  individual; 


hour. 


c.  A  rate  of  $25,000  per  year  equates  to  $12  per 


9-1001.  Time  of  Filing.  A  former  DoD  employee  shall  file  a 
report  with  his  former  DoD  Component  DAEO  or  designee  within  90  days  of 
entering  on  duty  with  the  defense  contractor. 
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9-1002.  Review 

a.  When  the  report  is  filed/  the  DoD  Component 
DAEO  or  designee  shall  review  the  report  to  determine  whether: 

(1)  Each  item  is  completed  and  sufficient 

information  is  provided;  and 

(2)  Whether  the  information  indicates  any 
violation  or  apparent  violation  of  any  of  die  conflicts  of  interest  standards  of 
conduct,  procurement  integrity,  and  related  laws  and  regulations. 

b.  The  DoD  Component  DAEO  or  designee  need  not 
audit  the  report.  EMsdosures  are  to  be  taken  at  "face  value”  unless  mere  is  a 
patent  omission  or  ambiguity  or  the  offidal  has  independent  knowledge  of  matters 
outside  the  report.  However,  it  is  expected  that  the  DoD  Component  DAEO  or 
designee  will  resolve  any  apparent  violations  to  ensure  there  are  no  actual 
violations. 


c.  If  the  DoD  Component  DAEO  or  designee  believes 
that  additional  information  is  required,  the  reporting  individual  shall  be  notified  of 
the  additional  information  required  and  the  date  by  which  it  must  be  submitted. 
The  reporting  individual  shall  submit  ^e  required  information  directly  to  the  DoD 
Component  DAEO  or  designee. 

d.  When  the  DoD  Component  DAEO  or  designee  has 
completed  the  review  and  accomplished  any  necessary  remedial  action,  he  shall 
sim  and  date  the  report  and  dispose  of  it  in  accordance  with  subsection  9-lO^.b. 
of  this  Regulation,  below. 


e.  If  the  DoD  Component  DAEO  or  designee 
concludes  that  the  reporting  individual  is  not  in  compliance  with  applicable  laws 
or  regulations,  the  DoD  Component  DAEO  or  designee  shall: 

(1)  Notify  the  reporting  individual  of  the 

preliminary  determination; 

(2)  Afford  the  reporting  individual  an 
opportunity  for  personal  consultation,  if  practicable; 

(3)  Determine  what  remedial  action  should  be 
taken  to  bring  the  reporting  individual  into  compliance;  and 
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(4)  Notify  the  reporting  individual  of  the 
remedial  action  required/  indicating  a  date  by  which  that  action  must  be  taken/ 
normally  within  90  days. 

f.  When  the  DoD  Component  DAEO  or  designee 
determines  that  a  reporting  individual  has  complied  fully  with  die  remedial 
measures/  a  notation  to  that  effect  shall  be  made  in  the  comment  section  of  the 
report.  Then  the  DoD  Component  DAEO  or  designee  shall  sign  and  date  the 
report  as  the  reviewing  offidal  and  dispose  of  it  in  accordance  with  subsection 
9-1003.b.  of  this  Regulation/  below. 

9'1003.  Bigposltign 

a.  The  DoD  Component  DAEO  or  designee  shall 
ensure  that  appropriate  data  from  each  DD  Form  1787/  Appendix  C  of  this 
Regulation/  is  extracted  and  sent  to  the  Defense  Manpower  Data  Center  where  a 
consolidated  report  to  Congress  is  compiled. 

b.  After  the  DoD  Component  DAEO  or  designee 
signs  and  dates  the  report,  he  shall  send  it  to  SOCO. 

c.  If  steps  ensuring  compliance  with  applicable  laws 
and  regulations  are  not  taken  by  the  date  established/  the  DoD  Com^nent  DAEO 
or  designee  shall  take  whatever  other  action  might  be  required  in  accordance  with 
Chapter  10  of  this  Regulation. 

d.  DD  Forms  1787,  Appendix  C  of  this  Regulation/ 
shall  be  retained  by  SOCO  for  six  years  from  the  date  of  filing  with  SOCO. 

9-1004.  Public  Availability  of  Reports.  DD  Forms  1787, 

Appendix  C  of  this  Regulation,  must  be  made  available  for  public  examination 
upon  request  after  the  reports  are  Hied  with  SOCO,  unless  exempted  pursuant  to 
law.  Reporting  individuals  are  personally  responsible  for  ensuring  that  their 
reports  are  accurate,  complete,  and  timely. 

9-1005.  Penalties 

a.  Administrative  Penalties.  Anyone  failing  to  file  a 
report  or  falsifying  or  failing  to  file  required  information,  may  be  subject  to  any 
applicable  personnel  or  other  action  in  accordance  with  applicable  law  or 
regulation,  induding  adverse  action.  An  administrative  f^nalty  of  up  to  $10,000 
may  be  imposed  in  accordance  with  10  U.S.C.  2397  (reference  (e)). 

b.  Criminal  Liability.  Any  individual  who  knowingly 
or  willfully  falsifies  information  on  a  report  may  be  subject  to  criminal  prosecution 
under  18  U.S.C.  1001  (reference  (c)). 
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CHAPTER  10 


ENFORCEMENT 


SECTION  1.  ENFORCEMENT  OF  THE  PROVISIONS  OF  THE  JOINT  ETHICS 

REGULATION 

10-100.  Penalties.  Penalties  for  violation  of  the  rules  republished 
in,  and  prescribed  by,  this  Regulation  include  the  full  range  of  applicable  criminal, 
dvil  and  administrative  sanctions  for  current  DoD  employees,  induding 
punishment  under  the  UCMJ  (reference  (a))  for  militai^  members.  Many  of  the 
statutes  that  regulate  the  p)ost-Govemment  service  employment  activities  of  former 
or  retired  DoD  employees  also  provide  for  spedfic  criminal  and  administrative 
sanctions.  This  Chapter  sets  out  the  requirements  for  reporting  and  inquiry  to 
ensure  that  educs-related  laws  and  regulations  are  properly  enforced  and  that 
appropriate  administrative  or  disdplinary  action  is  taken. 


SECTION  2.  REPORTING  PROCEDURES 


10-200.  Reporting  Suspected  Violations.  With  the  exception  of 
the  provisions  of  41  U.S.C.  423  (reference  (b))  that  are  addressed  in  subsection 
10-2^  of  this  Regulation,  below,  DoD  employees  who  suspect  that  a  violation  of 

me  matt 


this  Regulation  has  occurred  shall  report  me  matter  to  any  of  the  following: 


a.  The  DoD  employee's  Agency  Designee; 

b.  The  suspected  violator's  Agency  Designee; 

c.  The  head  of  the  DoD  Component  command  or 
organization; 

d.  Any  Ethics  Counselor; 

e.  The  DoD  Com(>onent's  IG; 

f.  The  DoD  Component's  criminal  investigative  office; 

or 


g.  The  DoD  hotline  or  DoD  Component  hotline. 
10-201.  Receipt  of  Report 

a.  DoD  Component  investigative  offices  shall  consult 
local  Ethics  Counselors  as  appropriate  to  ensure  that  up-to-date  expertise  is 
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applied  in  the  investigation  of  each  suspected  violation  of  this  Regulation  in 
recognition  of  rapidly  changing  rules  and  statutes  in  the  ethics  area. 


b.  If  a  suspected  violation  is  reported  to  some  entity 
other  than  those  named  in  10-200.d.  through  g.  of  this  Regulation,  above,  then  the 
notified  person  shall  promptly  report  the  matter  to  his  Ethics  Counselor. 

c.  An  Ethics  Counselor  who  receives  a  report  shall 
review  the  facts  and,  if  the  facts  tend  to  support  a  violation,  report  the  allegation 
to  the  appropriate  investigative  organization  or,  through  the  chain  of  command  or 
supervision,  to  the  head  of  the  DoD  Component  command  or  organization  of  the 
suspected  violator.  In  addition,  the  Ethics  Counselor  must  ensure  that  the 
following  is  accomplished: 


(1)  If  a  violation  of  18  U.S.C.  203,  205,  207,  208 
or  209  (reference  (c))  is  suspected,  the  matter  shall  be  reported  to  the  DoD 
Component's  criminal  investigative  organization.  The  investigative  organization  is 
responsible  for  investigating  the  allegation  and  notifying  DoJ  in  accordance  with 
DoD  Directive  5525.7  (reference  (d)).  In  addition,  the  Ethics  Counselor  shall: 

(a)  Report  to  the  DoD  Component  DAEO 
as  follows: 

1  The  name  and  position 

(optional)  of  the  informant; 

2  The  name  and  position  of  the 
suspect; 

2  The  suspected  offense; 

1  The  facts,  as  known  or 

believed; 

5  The  status  of  any  action  being 

taken. 

(b)  File  periodic  follow-up  reports  with 
the  DoD  Component  DAEO  until  a 
final  determination  is  made; 

(c)  If  the  matter  is  referred  to  the  DoJ  or 
the  U.S.  Attorney,  include  OGE  Form 
202,  "Notification  of  Conflict  of 
Interest  Referral,"  January  1992, 
Appendix  C  of  this  Regulation,  in  the 
leferral  packet  and  send  a  copy  to  the 
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DoD  Component  DAEO  for 
forwarding  to  CX5E. 

(2)  If  a  violation  of  18  U.S.C.  201  or  281 
(reference  (c))  is  suspected,  it  shall  be  handled  in  the  same  manner  as  subsection 
10-201  .c.(l)(a)  of  this  Regulation,  above,  except  that  (XSE  Form  202,  Appendix  C  of 
this  Regulation,  is  not  used  for  referrals; 

(3)  If  a  violation  of  10  U.S.C.  2397 

(reference  (a))  is  suspected,  the  Ethics  Counselor  shall  inquire  into  the  matter  and, 
if  substantiated,  attempt  to  obtain  compliance.  If  these  efforts  fail,  the  Ethics 
Counselor  shall  forward  a  written  report  to  the  GC,  DoD  through  the  DoD 
Component  DAEO  with  a  recommendation  for  action  by  the  Secretary  of  Defense 
pursuant  to  10  U.S.C.  2397(f)  (reference  (a)); 

(a)  The  report  need  be  filed  only  when 
the  Ethics  Counselor  determines  that  there  is  sufficient  evidence  to  believe  that  a 
violation  has  occurred; 


(b)  The  report  shall  include  all  relevant 
facts,  a  summary  of  witness  statements,  and  a  justification  for  the  recommendation 
to  refer  or  not  to  refer  the  violation  for  enforcement  action. 

(4)  If  a  violation  of  10  U.S.C.  2397a 

(reference  (a))  is  suspected,  the  Ethics  Counselor  shall  report  the  matter  to  the 
DoD  Component  DAEO  in  the  same  manner  as  in  subsection  10-201.c.(l)(a)  of  this 
Regulation,  above.  If  the  Ethics  Counselor  believes  that  the  Secretary  of  Defense 
should  take  action  pursuant  to  10  U.S.C.  2397a(d)  (reference  (a)),  the  Ethics 
Counselor  shall  forward  a  written  report  to  the  GC^,  EtoD  through  the  DoD 
Component  DAEO  with  a  recommendation  for  action; 

(a)  The  report  need  be  filed  only  when 
the  Ethics  Counselor  determines  that  there  is  sufficient  evidence  to  believe  that  a 
violation  has  occurred; 


(b)  The  report  shall  include  all  relevant 
facts,  a  summary  of  witness  statements,  and  a  justification  for  the  recommendation 
to  refer  or  not  to  refer  the  violation  for  enforcement  action. 

(5)  If  a  violation  of  10  U.S.C.  2397b 

(reference  (a))  is  suspected,  the  Ethics  Counselor  shall  report  the  matter  to  the 
DoD  Component  DAEO  in  the  same  manner  as  in  subsection  10-201  .c.(l)(a)  of  this 
Regulation,  above; 
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(6)  If  it  is  suspected  that  an  individual  is 
receiving  retired  pay  contrary  to  37  U.S.C.  801  (reference  (e)),  a  report  of  the 
matter  shall  be  made  to  the  E)efense  Finance  and  Accounting  Service.  A  copy  of 
that  report  shall  be  sent  to  the  DoD  Component  DAEO; 

(7)  If  a  violation  of  5  C.F.R.  2635  (reference  (f)) 
in  subsection  2-100  of  this  Regulation  involving  a  loss  to  the  Federal  Government 
of  $5,000  or  more  is  suspected,  the  Ethics  Counselor  shall  report  the  matter  to  the 
DoD  Component  DAEO  in  the  same  manner  as  in  subsection  10-201  .c.(l)(a)  of  this 
Regulation,  above. 


d.  In  addition,  if  any  of  the  above  violations  fall 
within  a  DoD  Component's  procurement  fraud  program,  the  Ethics  Counselor  shall 
ensure  that  referrals,  coordinations,  and  reports  required  by  that  program  are 
accomplished.  If  the  matter  includes  a  suspected  violation  of  the  Gratuities  Clause 
in  a  defense  contract,  the  Ethics  Counselor  shall  report  the  matter  in  accordance 
with  DoD  Component  procedures  issued  pursuant  to  FAR  3.203  (reference  (g))  in 
Appendix  B  of  this  Regulation.  See  subsection  10-202  of  this  Regulation,  below. 

e.  For  matters  not  handled  within  the  DoD 
Component's  procurement  fraud  program,  any  civil  or  criminal  referrals  to  DoJ  or 
the  local  U.S.  Attorney  of  violations  of  this  Regulation  shall  be  coordinated  with 
the  DoD  Component  DAEO.  The  DoD  Component  DAEO  shall  be  informed  of 
referrals  of  violations  of  this  Regulation  handled  within  the  DoD  Component's 
procurement  fraud  program. 

10-202.  Violations  of  41  U.S.C.  423  (reference  (b)) 

a.  Administrative  Sanctions.  Suspected  violations  of 
41  U.S.C.  423  (reference  (b))  shall  be  processed  in  accordance  with  FAR  3.104-11 
(reference  to)  in  Appendix  B  of  this  Regulation.  See  41  U.S.C.  423(h)(2) 

(reference  (w). 


b.  Civil  Sanctions.  Suspected  civil  violations  shall  be 
referred  through  the  DoD  Component  DAEO  to  DoJ.  See  41  U.S.C.  423(i) 
(reference  (b)). 


c.  Criminal  Sanctions.  Suspected  violations  that 
involve  the  improper  release  of  source  selection  information  should  be  referred  to 
the  appropriate  criminal  investigative  organization.  See  41  U.S.C.  423(j) 

(reference  (b)). 


d.  Reporting.  Any  suspected  violation  of  the 
provisions  of  41  U.S.C.  423  (reference  (b))  shall  be  reported  as  soon  as  practicable 
to  the  appropriate  contracting  officer.  See  41  U.S.C.  423(h)(1)  (reference  (b)).  Any 
actions  talcen  as  the  result  of  the  above  referrals  shall  be  reported  to  the  DoD 


136 


DoD  5500.7-R 


Component  DAEO  in  accordance  with  subsection  10-201  .c.(l)(a)  of  this  Regulation/ 
above. 


SECTION  3.  ADMINISTRATIVE  ENFORCEMENT  PROCEDURES 

10-300.  Statutory  Authority.  10  U.S.C.  2397  and  2397a 
(reference  (a))  provide  for  administrative  enforcement  action  and  sanctions  imposed 
by  the  Secretaiy  of  Defense  against  individuals  and  non-Federal  entities  not  in 
compliance  with  these  statutes. 

10-301.  Procedures  for  Pursuing  Administrative  Action.  All 
recommendations  for  enforcement  of  10  U.S.C.  2397  and  2397a  (reference  (a)) 
forwarded  to  the  Secretary  of  Defense  shall  be  initiated/  investigated  and  processed 
in  accordance  with  the  requirements  of  the  Administrative  Procedure  Act.  See 
5  U.S.C.  551  et  seq.  (reference  (h)). 

10-302.  Hearing  Examiners.  In  accordance  with  5  U.S.C.  556 
(reference  (h))/  DoD  shall  appoint  hearing  examiners  from  within  DoD  to  preside 
at  the  taking  of  evidence  and  provide  recommendations  to  DoD  as  to  final  action. 

10-303.  Administrative  Sanctions 


a.  DoD  may  take  appropriate  disciplinary  action 
whenever  indicated  by  the  outcome  of  a  case  involving  violations  of  10  U.S.C. 
2397  and  2397a  (reference  (a))  by: 


exceed  $10/000; 


(1)  Imposing  an  administrative  penalty/  not  to 


(2)  With  respect  to  violations  of  10  U.S.C.  2397a 
(reference  (a))/  imposing  an  additional  administrative  penalty  of  a  particular 
amount  if  the  individual  is  determined  to  have  accepted  or  continued  employment 
with  a  defense  contractor  during  the  ten-year  period  beginning  with  the  date  of 
separation  from  Federal  Government  service. 


b.  DoD  mav  take  other  appropriate  disciplinary 
action  when  indicated  by  the  outcome  of  a  case  in  accordance  with  the  laws  or 
regulations  violated. 

10-304.  Tudidal  Review.  Anv  individual  or  non-Federal  entity 
found  in  violation  as  described/  and  against  wnom  an  administrative  sanction  is 
imposed/  may  seek  judicial  review  of  me  Anal  administrative  determination. 
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SECTION  4. 


REFERENCES 


10-400.  References 


(a)  Title  10^  United  States  Code,  Sections  801  through 
940  (Uniform  Code  of  Military  Justice),  2397,  2397a 
and  2397b. 

(b)  Title  41,  United  States  Code,  Section  423 

(c)  Title  18,  United  States  Code,  Sections  201,  203,  205, 

207,  208,  209  and  281 

(d)  DoD  Directive  5525.7,  “Implementation  of  the 
Memorandum  of  Understanding  Between  the 
Department  of  Justice  and  the  Department  of 
Defense  Relating  to  the  Investigation  and 
Prosecution  of  Certain  Crimes,"  January  22,  1985 

(e)  Title  37,  United  States  Code,  Section  801 

(f)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 

"Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch,"  current  edition 

(g)  Federal  Acquisition  Regulation,  Parts  3.104  and 
3.203,  current  edition 

(h)  Title  5,  United  States  Code,  Section  551  et  seq. 
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SECTION  1.  OFFICE  OF  GOVERNMENT  ETHICS  REGULATION 

11-100.  5  PF.R.  Part  2638.  “Office  of  Government  Ethics  and 

Executive  Agency  Ethics  Program  Responsibilities”  (reference  (a)) 
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SUBPART  A:  GENERAL  PROVISIONS 


8«e.  2838.103  Agency  regulatione 

Each  agency  may,  subject  to  the  prior  approval  of  the  Office  of  Government  Ethics,  issue  regulations  not 
inconsistent  with  this  part. 

See.  2638.104  DefinKione 

For  the  purposes  of  this  part: 

"Act*  means  the  Ethics  in  Government  Act  of  1976  (Pub.  L.  95-521,  as  amended). 

'Agency*  means  any  executive  department,  military  department,  Government  corporation,  independent 
establishment  or  agency,  including  the  United  States  Postal  San/ice  and  Postal  Rate  Commission. 

"Designated  agency  ethics  official*  means  an  officer  or  emptoyee  who  is  designated  by  the  head  of  the 
agency  to  coordinate  and  manage  the  agency's  ethics  program  in  accordance  with  the  provisions  of  Sec.  2638.203 
of  this  part. 

"Director*  means  the  Director  of  the  Office  of  Government  Ethics. 

"Executive  branch"  includes  each  executive  department,  military  department.  Government  corporation, 
independent  establishment,  and  any  other  entity  or  administrative  unit  in  the  executive  branch  unless  such  agency, 
entity  or  unit  is  specifically  included  in  tiie  coverage  of  Title  I  (relating  to  the  legislative  branch)  or  Title  III  (relatir^ 
to  the  judicial  branch)  of  the  Act. 

"Person"  includes  an  individual,  partnership,  corporation,  association,  government  agency,  or  public  or 
private  organization. 

SUBPART  B:  DESIGNATED  AGENCY  ETHICS  OFHCIAL 


See.  2638.201  In  general 

Each  agency  shall  have  a  designated  agency  ethics  offidai  who  is  the  officer  or  employee  designated  by  the  head 
of  the  agency  to  administer  the  provisions  of  Title  II  of  the  Act  within  that  agency,  to  coordinate  and  manage  the 
agency's  ethics  program  and  to  provide  liaison  to  the  Office  of  Government  Ethics  with  regard  to  all  aspects  of  such 
ethics  program.  The  agency's  ethics  program  shall  be  designed  to  implement  Titles  11,  IV  and  V  of  the  Act  and 
regulations  promulgated  thereunder,  Executive  Order  11222  (relating  to  standards  of  conduct  for  officers  and 
employees  within  the  executive  branch)  and  regulations  promulgated  thereunder,  and  other  statutes  and  regulations 
applicable  to  agency  ethics  matters. 

Sec.  2838.202  Retponslbllltles  of  agency  head 

(a)  In  general.  The  head  of  each  agency  is  responsible  for  and  shall  exercise  personal  leadership  in 
establishing,  maintaining,  and  carrying  out  the  agency's  ethics  program.  He  or  she  shall  make  available  to  the 
ethics  program  sufficient  resources  (including  investigative,  audit,  legal,  and  administrative  staff  as  necessary)  to 
enable  the  agency  to  administer  its  program  in  a  positive  ai>d  effective  manner. 

(b)  Selection  of  a  designated  agency  ethics  official.  The  head  of  each  agency  shall  appoint  an  individual 
to  serve  as  the  designated  agency  ethics  official  and  an  individual  to  serve  in  an  acting  capacity  in  the  absence 
of  the  primary  designated  agoncy  ethics  official  (alternate  agency  ethics  official).  In  selecting  these  two  individuals 
the  head  of  an  agency  should  ensure  that  the  experience  of  such  appointees  in  administrative,  legal,  managerial, 
or  analytical  work  demonstrates  the  abilKy  to- 

(1 )  Review  the  financial  disclosure  reports  submitted  by  officors  or  employees  within  the  agency, 
assessing  the  application  of  conflict  of  interest  laws  and  regulations  to  the  information  reported  and  oounselirtg  those 
officers  or  employees  with  regard  to  resolving  actual  or  potential  conflicts  of  iriterosts,  or  appearances  thereof; 

(2)  Review  the  financial  disclosure  reports  submitted  by  Presidential  appointees  for  confirmatioi. 
purposes  and  counsel  those  appointees  with  regard  to  resolving  potential  conflicts  of  interest,  or  appearances 
thereof,  before  the  confirmation  hearing; 

(3)  Counsel  agency  personnel  concerning  ethics  standards  and  programs; 

(4)  Counsel  departing  and  former  agency  officials  on  post-employment  conflict  of  interest 

standards; 


(5)  Assist  managers  arrd  supervisors  in  understanding  and  implementing  agency  ethics  programs; 
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(6)  Administer  a  system  for  periodic  evaluation  of  the  ethics  program;  and 

(7)  Select  deputy  ethics  officials  if  necessary  and  manage  the  ethics  program  through  them. 

(c)  Designatior^.  The  head  of  each  agency  shall  formally  delegate  functional  authority  to  coordinate  and 
manage  the  ethics  program  as  set  forth  in  Sec.  2638.203  to  the  designated  and  alternate  agency  ethics  officials. 
Within  30  days  of  any  such  delegation  of  authority  the  head  of  the  agency  shall  submit  to  the  Office  of  Government 
Ethics  a  formal  written  designation.  The  designation  shall  include; 

(1)  The  names  of  the  individuals  so  designated; 

(2)  The  title  of  the  position  held  by  each  designee;  and 

(3)  A  copy  of  the  delegation  of  authority. 

See.  2638.203  Duties  of  the  designated  agency  ethics  official 

(a)  In  general.  The  designated  agency  ethics  official  shall  coordinate  and  manage  the  agency's  ethics 
program.  The  program  consists  generally  of; 

(1)  Liaison  with  the  Office  of  Government  Ethics; 

(2)  Review  of  financial  disclosure  reports; 

(3)  Initiation  and  maintenance  of  ethics  education  and  training  programs;  and 

(4)  Monitoring  administrative  actions  and  sanctions. 

(b)  Program  elements.  In  carrying  out  this  program  on  behalf  of  the  head  of  the  agenq.',  the  designated 
agency  ethics  official  shall  ensure  that; 

(1)  Close  liaison  with  the  Office  of  Government  Ethics  concerning  the  agency's  ethics  program  is 
developed  and  maintained; 

(2)  An  effective  system  and  procedure  for  the  collection,  filing,  review,  and,  when  applicable,  public 
inspection  of  the  financial  disclosure  reports  as  required  by  Title  II  of  the  Act,  Executive  Order  11222,  and  other 
ap^icable  statutes  and  regulations  is  devebped  and  properly  administered; 

(3)  The  financial  discbsure  reports  of  Presidential  nominees  to  agency  positions  submitted  prior 
to  Senate  confirmatbn  hearings  pursuant  to  Sec.  2634.604(c)  of  Part  2634  are  certified  personally  by  him  or  herself 
or  alternate  designated  agency  ethbs  official  in  his  or  her  absence; 

(4)  All  financial  disclosure  reports  submitted  by  empbyees  and  filed  in  bureaus  and  regbnal 
offbes,  as  well  as  those  submitted  and  filed  at  the  agency's  headquarters,  are  properly  maintained  and  effectively 
and  consistently  reviewed  for  conformance  with  all  appibable  laws  and  statutes; 

(5)  A  list  of  those  circumstances  or  situations  whbh  have  resulted  or  may  result  in  noncompliance 
with  ethics  laws  and  regulatbns  is  developed,  maintained  and  published  within  the  agency  as  required  by  Sec. 
206(b)(7)  of  the  Act  and  made  available  for  pubib  inspectbn; 

(6)  An  education  program  for  agency  empbyees  concerning  all  ethics  and  standards  of  conduct 
matters,  including  post  empbyment  matters,  is  devebped  and  conducted  in  cooperation  with  the  education  program 
of  the  Office  of  Government  Ethbs; 

(7)  A  counseling  program  for  agency  empbyees  concerning  all  ethbs  and  standards  of  conduct 
matters  including  post  empbyment  matters,  is  developed  and  conducted; 

(8)  Records  are  kept,  when  appropriate,  on  advice  rendered; 

(9)  Prompt  and  effective  actbn  including  administrative  action  is  undertaken  to  remedy; 

(i)  Vblations  or  potential  vblations,  or  appearances  thereof,  of  the  agency's  standards  of 
conduct  bcluding  post  empbyment  regubtbns; 

(ii)  The  failure  to  file  a  financial  discbsure  report  or  portions  thereof; 

(iii)  Potential  or  actual  conflicts  of  interests,  or  appearances  thereof,  whbh  were  discbsed 
on  a  financial  discbsure  report;  and 
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(iv)  Potential  or  actual  violations  of  other  laws  governing  the  conduct  or  financial  holdings 
of  officers  or  employees  of  that  agency,  and  that  a  follow-up  is  made  to  ensure  that  actions  ordered,  including 
divestiture  and  disqualification,  have  been  taken; 

(10)  The  agency’s  standards  of  conduct  regulations,  financial  disclosure  systems,  and  post 
employment  enforcement  systems  are  evaluated  periodically  to  determine  their  adequacy  and  effectiveness  in 
relation  to  current  agency  responsibilities; 

(1 1 )  Information  developed  by  internal  audit  and  review  staff,  the  Office  of  the  Inspector  General, 
if  any,  or  other  audit  groups  is  reviewed  to  determine  whether  such  infomation  discloses  a  need  for  revising  agency 
standards  of  conduct  or  for  taking  prompt  corrective  action  to  remedy  actual  or  potential  conflict  of  interest 
situations; 


(12)  The  senrices  of  the  agency’s  Office  of  Inspector  General,  if  any,  are  utilized  when  appropriate, 
including  referral  of  matters  to  and  acceptance  of  matters  from  that  Office; 

(13)  A  list  of  those  persons  to  whom  delegations  of  authority  are  made  pursuant  to  2638.204(a) 
is  maintained  and  made  available  to  the  Office  of  Government  Ethics,  upon  request;  and 

(14)  Information  required  by  the  Act  or  requested  by  the  Office  of  Government  Ethics  in  the 
performance  of  its  responsibilities  is  provided  in  a  complete  and  timely  manner. 

Sec.  2638.204  Deputy  ethics  official. 

(a)  Functions.  A  designated  agency  ethics  official  may,  if  necessary,  delegate  to  one  or  more  deputy 
ethics  officials  any  of  the  duties  referred  to  in  2638.203,  except  for  those  functions  set  forth  in  2634.604(c)(2)  of 
Part  2634  and  referred  to  in  2638.203(b)(3)(ceitification  of  nominee  statements).  A  deputy  ethics  official  shall  work 
under  the  supervision  of  the  designated  agency  ethics  official  in  carrying  out  such  delegated  functions. 

(b)  Dual  status.  A  deputy  ethics  official  may  also  be  designated  pursuant  to  to  2638.202  to  serve  as  the 
alternate  agency  ethics  official.  During  the  absence  of  the  designated  agency  ethics  official  a  deputy  ethics  official 
who  has  been  designated  as  the  alternate  ethics  official  shall  perform  the  functions  set  forth  in  2634.604(c)(2)  of 
Part  2634  and  referred  to  in  2638.203(b)(3}. 

SUBPART  Q:  EXECUTIVE  AGENCY  ETHICS  TRAINING  PROGRAMS 

Sac.  2638.701  Executive  agency  ethics  training  programs;  generally 

Each  executive  branch  agency  shall  maintain  a  program  of  ethics  training  designed  to  ensure  that  all  of  its 
employees  are  aware  of  the  Federal  conflict  of  interest  statutes  and  principles  of  ethical  conduct.  As  a  minimum, 
each  ^ency  program  shall  consist  of  initial  ethics  orientation  required  by  Sec.  2638.703  of  this  subpart  and  annual 
ethics  training  required  by  Sec.  2638.704  of  this  subpart.  For  purposes  of  this  subpart,  the  term  "employee*  shall 
include  special  Government  employees  (as  defined  in  18  U.S.C.  202(a))  and  officers  of  the  uniformed  services. 

Sac.  2638.702  Responsibilities  of  the  designated  agency  ethics  official;  review  by  the  Office  of  Government 
Ethics 


(a)  It  shall  be  the  responsibility  of  the  designated  agency  ethics  official  of  each  executive  agency  or  his 
or  her  designee  to  make  any  written  determinations  provided  for  in  this  subpart  and  to; 

(1)  Direct  the  agency  ethics  training  program  to  ensure  that  it  meets  the  requirements  of  E.O. 
12674  (as  modified  by  E.O.  12731)  and  of  this  subpart  and  that  the  course  content  is  legally  correct; 

(2)  Ensure  the  availability  of  qualified  individuals  to  provide  the  annual  training  required  by  Sec. 
2638.704  of  this  subpart.  For  the  purposes  of  this  subpart,  the  following  shall  be  considered  qualified  individuals: 

(i)  The  designated  agency  ethics  official  described  in  Sec.  2638.201; 

(ii)  The  alternate  agency  ethics  official  described  in  Sec.  2638.202(b); 

(iii)  A  deputy  ethics  official  described  in  Sec.  2638.204; 

(iv)  Any  employee  of  the  Office  of  Government  Ethics  whose  services  are  made  available 
by  the  Office  of  Government  Ethics;  and 

(V)  An  individual  determined  by  the  designated  agency  ethics  official  or  his  or  her 
designee  to  possess  sufficient  familiarity  with  the  conflict  of  interest  statutes  and  standards  of  ethical  conduct 
regulations  amicable  to  agency  employees  to  respond  to  routine  questions  raised  during  training;  and 
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(3)  Furnish  to  the  Office  of  Government  Ethics  by  August  31  of  each  year  a  written  plan  for 
annual  ethics  training  by  the  agency  for  the  following  calendar  year.  The  first  written  plan  for  annual  ethics  training 
for  calendar  year  1993  shall  be  submitted  by  August  31,  1992.  Each  training  plan  shall  include; 

(i)  An  estimate  of  the  total  number  of  agency  employees  described  in  Sec.  2638.704(b) 
of  this  subpart  who  must  be  provided  annual  ethics  training; 

(ii)  An  estimate  of  the  number  of  agency  empbyees  to  whom  the  annual  ethics  training 
course  will  be  presented  without  the  presence  of  a  qualifi^  individual  under  the  exception  provided  at  Sac. 
2638.704(d)(2)(i)  of  this  subpart,  together  with  a  written  description  of  the  basis  for  allowing  an  exception; 


(iii)  Estimates  of  the  number  of  special  Government  employees  and  the  number  of  officers 
in  the  uniformed  services  to  whom  the  annual  ethics  training  course  will  be  presented  without  the  presence  of  a 
qualified  individual  under  the  exceptions  provided  at  Sac.  2^8.704  (d)(2)  (ii)  and  (iii)  of  this  subpart; 

(iv)  An  estimate  of  the  number  of  training  classes  to  be  provided  during  the  calendar 

year; 


(v)  An  estimate  of  the  average  class  size;  and 

(vi)  Any  other  information  that  the  designated  agency  ethics  official  believes  will  facilitate 
OGE’s  review  of  the  agency's  planned  program  of  ethics  training. 

(b)  Each  agency's  annual  ethics  training  plan  will  be  reviewed  by  the  Office  of  Government  Ethics  and  any 
deficiencies  shall  be  communicated  in  writing  to  the  designated  agency  ethics  official  concerned  by  November  15 
of  each  year,  or  75  days  after  receipt  of  the  agency  plan,  whichever  occurs  later. 

Sec.  2638.703  Initial  agency  ethics  orientation 

(a)  Each  agency  employee  shall,  on  or  before  January  2,  1993,  be  provided: 

(1)  A  copy  of  part  I  of  Executive  Order  12674,  Principles  of  Ethical  Conduct  for  Government 
Officers  and  Employees,  dated  April  12,  1989,  as  amended  by  E.O.  12731,  3  CFR,  1990  Comp.,  p.  306; 

(2)  The  names,  titles,  office  addresses,  and  telephone  numbers  of  the  designated  agency  ethics 
official  and  other  agency  ethics  officials  available  to  answer  questions  regarding  the  employee's  ethical 
responsibilities;  and 

(3)  A  minimum  of  one  hour  of  official  duty  time  for  the  purpose  of  permitting  the  employee  to 
review  the  written  materials  furnished  pursuant  to  this  section.  Where,  within  the  period  specified,  the  agency 
provides  an  ethics  training  course  during  official  duty  time,  including  annual  ethics  training  provided  in  acco'  'ance 
with  Sec.  2638.704  of  this  subpart,  or  a  new  entrant  receives  ethics  training  provided  by  the  Office  of  Government 
Ethics  or  the  White  House  Office,  the  period  of  official  duty  time  set  aside  for  individual  review  may  be  reduced  by 
the  time  spent  in  such  training. 

(b)  Each  new  agency  employee  who  enters  on  duty  after  May  7,  1992,  shall,  within  90  days  of  the  date 
of  his  or  her  entrance  on  duty,  or  on  or  before  January  2,  1993,  whichever  is  later,  be  provided  with  the  materials 
and  time  specified  in  paragraph  (a)  of  this  section. 

(c)  When  copies  of  the  material  described  in  paragraph  (a)(1)  of  this  section  are  retained  and  readily 
accessible  in  the  employee's  immediate  office  for  use  by  several  employees,  the  requirement  of  paragraph  (a)(1) 
of  this  section  may  te  met  by  furnishing  each  employee  a  copy  for  the  purpose  of 

review. 

See.  2638.704  Annual  agency  ethlea  training 

(a)  Annual  ethics  training.  Beginning  in  calendar  year  1993,  and  in  every  year  thereafter,  each  employee 
Identified  in  paragraph  (b)  of  this  section  shall  be  provided  a  minimum  of  one  hour  of  official  duty  time  for  ethics 
training  consisting  of  a  course  the  content  of  which  is  described  in  paragraph  (c)  of  this  section  and  which  is 
presented  in  accordance  with  the  requirements  of  paragraph  (d)  of  this  section. 

(b)  Employees  covered.  Executive  branch  agency  employees  to  whom  this  section  applies  include  all  of 
the  following; 


(1)  Employees  appointed  by  the  President; 

(2)  Employees  employed  within  the  Executive  Office  of  the  President; 


140  -  6 


OFFICE  OF  GOVERNMENT  ETHICS  AND  EXECUTIVE  AGENCY  ETHICS.  .  ..  5  CFR  2638 

(3)  Employees  required  to  file  public  financial  disclosure  reports  under  part  2634  of  this  chapter; 

(4)  Employees  required  to  file  confidential  (nonpublic)  financial  disclosure  reports  under  subpart 
D  of  part  735  of  this  title,  and  any  implementing  agency  regulations  thereunder; 

(5)  Contracting  officers  within  the  meaning  of  41  U.S.C.  423(p)(4); 

(6)  Procurement  officials  within  the  meaning  of  41  U.S.C.  423(p)(3);  and  (7)  Other  agency 
employees  designated  by  the  head  of  the  agency  or  his  or  her  designee  based  on  a  determination  that  such 
training  is  desirable  in  view  of  their  particular  official  duties. 

(c)  Course  content.  Although  the  emphasis  and  course  content  of  annual  agency  ethics  training  courses 
may  change  from  year  to  year,  each  training  course  shall  include,  as  a  minimum: 

(1)  A  review  of  the  employees’  responsibilities  under  part  I  of  Executive  Order  12674  and  any 
supplemental  agency  regulations  thereto.  This  review  shall  include  examples  that  relate  specifically  to  agen^ 
programs  and  operations  and  any  ethics-related,  agency-specific  statute  or  regulatory  restrictions  of  the  particular 
agency;  and 


(2)  A  review  of  the  employees’  responsibilities  under  the  conflict  of  interest  statutes  contained  in 
18  U.S.C.  chapter  11. 

(d)  Course  presentation.  The  training  course  shall  be  presented  in  accordance  with  the  following 
requirements: 


(1)  Except  as  provided  in  paragraph  (d)(2)  of  this  section,  annual  ethics  training  shall  be  presented 
verbally,  either  in  (Mrson  or  by  recorded  means.  A  qualified  individual,  as  defined  in  Sec.  2638.702(a)(2)  of  this 
subpart,  shall  be  available  during  and  immediately  following  the  presentatnn. 

(2)  An  agency  may  provide  annual  ethics  training  by  means  other  than  those  specified  in 
paragraph  (d)(1)  of  this  section  under  the  following  circumstances: 

(i)  Where  the  designated  agency  ethics  official,  or  his  or  her  designee,  has  made  a 
written  determination  that  circumstances  make  it  impractical  to  provide  training  to  a  particular  employee  or  group 
of  employees  in  accordance  with  paragraph  (d)(1)  of  this  section.  In  such  cases,  annual  ethics  training  may  be 
presented  by  recorded  means,  without  the  presence  of  a  qualified  individual,  or  by  means  of  written  materials, 
provided  that  a  minimum  of  one  hour  of  official  duty  time  is  set  aside  for  employees  to  attend  the  presentation  or 
review  written  materials; 


(ii)  In  the  case  of  special  Government  employees  covered  by  paragraph  (b)  of  this 
section,  an  agency  may  meet  the  annual  training  requirement  without  the  presence  of  a  qualified  individual  by 
presenting  the  information  verbally,  as  through  a  recording,  by  distribution  of  written  materials,  or  by  other  means 
at  the  agency’s  discretion;  and 

(Hi)  In  the  case  of  officers  in  the  uniformed  services  who  serve  on  activo  duty  for  30  or 
fewer  consecutive  days  and  who  are  covered  by  paragraph  (b)  of  this  section,  an  agency  may  meet  the  annual 
training  requirement  without  the  presence  of  a  qualified  individual  by  presenting  the  information  veibally  as  through 
a  recording,  by  distribution  of  written  materials,  or  by  other  means  at  the  agency's  discretion. 


140  -  7 


OFFICE  OF  GOVERNMENT  ETHICS  AND  EXECUTIVE  AGENCY  ETHICS.  .  5  CFR  2638 


140  -  8 


DoD  5500.7-R 


SECTION  2.  DoD  GUIDANCE 

11-200.  Initial  and  Annual  Ethics  Training 

a.  Overall  responsibility  for  initial  and  annual  ethics 
training  programs  rests  with  the  Head  of  each  DoD  Component  acting  through  his 
DAEO.  The  Head  of  the  DoD  Component  shall  ensure  that  adequate  resources 
are  available  to  implement  the  requirements  of  this  Chapter.  Support  shall  be 
provided  by  the  DoD  Component  legal  and  personnel  offices,  as  necessary. 

b.  In  the  Military  Departments,  responsibility  for 
implementation  of  ethics  training  programs  rests  with  the  heads  of  DoD 
Component  commands  or  organizations  who  shall  ensure  that  ethics  training  is 
accomplished  in  accordance  with  this  Chapter. 

c.  Training  shall  be  accomplished  using  material 
authorized  by  the  DoD  Component  DAEO  or  designee  in  meeting  the 
requirements*  of  this  Chapter.  Ethics  Counselors  may  augment  this  material  with 
additional  training  material  needed  to  address  spednc  ethics  issues  peculiar  to 
their  organization. 


d.  DoD  Component  Heads  and  DoD  Component 
DAEOs  have  the  authority  to  require  that  DoD  employees  other  than  the  ones 
covered  by  5  C.F.R.  2638  (reference  (a))  in  subsection  11-100  of  this  Regulation, 
above,  receive  annual  ethics  training. 

11-201.  Procurement  Integrity  Training 

a.  Each  DoD  Component  shall  establish,  or  insure 
that  its  DoD  employees  have  access  to,  a  procurement  integrity  training  program. 
Such  program  shall  be  the  responsibility  of  the  DoD  Component's  official  in 
charge  of  acquisition,  with  the  assistance  of  the  legal  and  personnel  offices,  under 
the  overall  guidance  of  the  GC,  DoD.  The  procurement  intcOTty  training  program 
shall,  at  a  minimum,  comply  with  FAR  3.104-12  (reference  (b))  in  Appendix  B  of 
this  Regulation. 

b.  Heads  of  DoD  Components  shall  establish 
procedures  to  ensure  that  DoD  employee  receive  (or  have  received)  procurement 
integrity  training  and  sign  the  Optional  Form  (OF)  333,  "Procurement  Integrity 
Training  Certificate  for  Procurement  Officials,"  Appendix  C  of  this  Regulation,  or 
similar  certificate.  (Dut-processing  procedures  shall  also  be  established  to  ensure 
that  DoD  employees  who  leave  an  organization  verify  their  status  with  regard  to 
the  restrictions  contained  in  the  Procurement  Integrity  Act  (41  U.S.C.  423 
(reference  (c))).  An  orimnal  copy  of  OF  333,  Appendix  C  of  this  Regulation,  or 
similar  certificate  should  be  placed  in  the  appropriate  personnel  folder  or  other 
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permanent  file  as  determined  by  the  DoD  Component.  The  individual  executing 
the  certificate  should  also  retain  a  copy. 


c.  The  following  DoD  employees  should  receive 
procurement  integrity  training  and  execute  the  required  certificate: 

(1)  All  DoD  employees  who  are  members  of  the 

acquisition  workforce; 

(2)  All  DoD  employees  who  are  engaged  in,  or 
who  might  become  engaged  in,  procurement  official  activities,  as  set  forth  in 

41  U.S.C.  423  (reference  w)  and  FAR  3.104  (reference  (b))  in  Appendix  B  of  this 
Regulation. 

d.  This  requirement  may  be  waived  if  the  head  of 
the  DoD  Component  command  or  organization  determines  that  the  DoD  employee 
will  not  act  as  a  procurement  ofi^icial  while  assigned  to  the  organization. 

SECTION  3.  PROCEDURES 

11-300.  Combined  Initial  and  Annual  Ethics  Training  (CIAET)  for 
Calendar  Year  1993 


a.  By  December  31,  1993,  all  DoD  employees, 
including  those  required  to  receive  Annual  Ethics  Training  (AET),  non-appropriated 
fund  instrumentality  employees,  and  enlisted  members,  shall  receive  CIA!^. 

b.  CIAET  shall  be  accomplished  in  person  by  a 
Qualified  Individual  or  by  recording  in  the  presence  of  a  Qualified  Individual, 
subject  to  the  following  exceptions: 

(1)  If  the  DoD  Component  DAEO  determines  it 
is  impractical  to  accomplish  CIAET  in  the  presence  of  a  Qualified  Individual,  DoD 
employees  who  are  Bfit  required  to  receive  AET  may  be  trained  by  other  means 
within  the  minimum  training  requirements  set  out  by  OGE  in  5  C.F.R.  2638.703 
(reference  (a)}  in  subsection  11-100  of  this  Regulation,  above,  provided  that,  with 
the  exception  of  enlisted  members,  such  training  was  completed  by  February  3, 
1993; 


(2)  If  the  DoD  Component  DAEO  determines  it 
is  impractical  to  accomplish  CIAET  training  in  the  presence  of  a  Qualified 
Individual,  then  special  Government  employees  and  military  officers  serving  on 
active  duty  fewer  than  30  consecutive  days  annually  may  be  trained  by  other 
means  within  the  minimum  training  requirements  set  out  by  (XIE  in  5  C.F.R. 
2638.704  (reference  (a))  in  subsection  11-100  of  this  Regulation,  above; 
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(3)  If  the  DoD  Component  DAEO  makes,  with 
the  approval  of  CXJE,  a  written  determination  that  it  is  impractical  to  accomplish 
CIAET  training  in  the  presence  of  a  Qualified  Individual,  then  DoD  employees 
who  are  required  to  receive  AET  may  be  trained  by  other  means  within  the 
minimum  training  requirement  set  out  by  OGE  in  5  C.F.R.  2638.704  (reference  (a)) 
in  subsection  11-100  of  this  Regulation,  above.  OGE  requires  the  written 
determination  to  identify  the  particular  DoD  employees  or  groups  of  DoD 
employees  concerned  and  the  specific  circumstances  that  make  the  presence  of  a 
Qualified  Individual  impractical  (mere  administrative  inconvenience  or  cost  to  an 
agency,  standing  alone,  shall  not  justify  such  determination). 

c.  The  term  "immediate  office"  as  used  in  5  C.F.R. 
2638.703  (reference  (a))  in  subsection  11-100  of  this  Regulation,  above,  shall  mean 
the  local  Ethics  Counselor's. 

d.  CIAET  shall  be  a  minimum  of  one  hour. 

e.  Those  DoD  employees  who  are  required  to  receive 
AET  will  satisfy  their  1993  annual  ethics  training  obligation  if  they  attended 
CIAET  in  1992  or  1993. 

11-301.  Initial  Ethics  Training  (lET)  for  New  DoD  Employees 

(lET) 

a.  Within  90  days  of  entering  on  duty,  all  DoD 
employees  who  did  not  rea?ive  CIAET,  including  those  reauired  to  receive  AET 
and  enlisted  members,  shall  receive  lET  for  new  DoD  employees. 

b.  lET  shall  be  accomplished  in  person  by  a  Qualified 
Individual  or  by  recording  in  the  presence  of  a  Qualified  Individual,  and  such  lET 
shall  qualify  as  AET  for  the  year  the  new  DoD  employees  entered  on  duty,  subject 
to  the  following  exceptions: 


(1)  If  the  DoD  Component  DAEO  determines  it 
is  impractical  to  accomplish  lET  in  the  presence  of  a  Qualified  Individual,  DoD 
employees  who  are  not  required  to  receive  AET  may  be  trained  by  other  means 
witnin  the  minimum  training  requirements  set  out  by  OGE  in  5  C.F.R.  2638.703 
(reference  (a))  in  subsection  11-100  of  this  Regulation,  above; 

(2)  It  the  DoD  Component  DAEO  determines 
that  it  is  impractical  to  accomplish  lET  in  the  presence  of  a  (Qualified  Individual, 
then  DoD  employees  who  aig  required  to  receive  AET  may  be  trained  by  other 
means  within  the  minimum  training  requirement  set  out  by  OGE  in  5  C.F.R. 
2638.704  (reference  (a))  in  subsection  11-100  of  this  Regulation,  provided  that  such 
DoD  employees  receive  additional  annual  ethics  training,  either  CIAET,  lET  or 
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AET,  if  more  than  three  months  remain  of  the  calendar  year  in  which  those  DoD 
employees  entered  on  duty. 

c.  The  term  "immediate  office"  as  used  in  5  C.F.R. 
2638.703  (reference  (a))  in  subsection  11-100  of  this  Regulation,  above,  shall  mean 
the  local  Ethics  Counselor's  office. 

d.  lET  shall  be  a  minimum  of  one  hour. 

11-302.  Annual  Ethics  Training  (AET) 

a.  Beginning  in  calendar  year  1994,  gll  DoD 
employees  who  file  an  SF  278  or  SF  450,  Appendix  C  of  this  Regulation, 
contracting  officers  and  procurement  officials,  shall  receive  ethics  training  annually. 

b.  AET  shall  be  accomplished  in  person  by  a 
Qualified  Individual  or  by  recording  in  the  presence  of  a  Qualified  Individual, 
subject  to  the  following  exceptions: 

(1)  If  the  DoD  Component  DAEO  determines  it 
is  impractical  to  accomplish  AET  in  the  presence  of  a  Qualified  Individual,  then 
special  Government  employees  and  military  officers  serving  fewer  than  30 
consecutive  days  annually,  may  be  trained  by  other  means  within  the  minimum 
training  requirements  set  out  by  (XSE  in  5  C.F.R.  2638.704  (reference  (a))  in 
subsection  11-100  of  this  Regulation,  above; 

(2)  If  the  DoD  Component  DAEO  makes  a 
written  determination  that  it  is  impractical  to  accomplish  AET  in  the  presence  of  a 
Qualified  Individual,  then  DoD  employees  other  than  special  Government 
employees  and  military  members  serving  fewer  than  30  days  annually  may  be 
trained  by  other  means  within  the  minimum  training  requirement  set  out  by  OGE 
in  5  C.F.R.  2638.704  (reference  (a))  in  subsection  11-100  of  this  Regulation,  above. 
CX}E  requires  the  written  determination  to  identify  the  particular  DoD  employees 
or  groups  of  DoD  employees  concerned  and  the  specific  circunnstances  that  make 
the  presence  of  a  Qualified  Individual  impractical  (mere  administrative 
inconvenience  or  cost  to  an  agency,  standing  alone,  shall  not  justify  such 
determination). 


c.  AET  shall  be  a  minimum  of  one  hour. 

11-303.  Annual  Ethics  Training  Plans.  DoD  Agency  (see 
definition  of  "Agency")  ethics  training  plans  for  1994  and  subsequent  ethics 
training  plans  in  accordance  with  subsections  11-301  and  11-302  of  this  Regulation, 
above,  shall  be  submitted  by  DoD  Component  DAEOs  or  designees  directly  to 
(XjE  with  copies  furnished  to  S(XO.  DoD  Continents  that  are  not  Agencies 
shall  submit  annual  ethics  training  plans  to  SOCO  for  approval  and  inclusion  in 
the  ethics  training  plan  SOCO  submits  to  OGE. 
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11-304.  Ethics  Training  Assistance 

a.  SCX!0  shall  make  available  ethics  training  for 
ethics  trainers  on  an  ongoing  basis  to  ensure  that  Qualified  Individuals  are 
imiformly  prepared  to  provide  ethics  training. 

b.  SOCO  shall  distribute  ethics  training  material  to  all 
DoD  Component  DAEOs  for  use  in  all  types  of  ethics  training. 

c.  Ethics  training  material  shall  include  a  training 
video  with  accompanying  pamphlet  modular  ethics  training  packages  with  copies 
of  overhead  slides,  facilitator  scripts,  discussion  hypotheticals,  and  handout 
material,  and  a  programmed  text.  Other  programmed  texts,  correspondence 
courses,  and  ethics  computer  games,  and  materials  developed  by  E)oD  Components 
will  be  distributed  as  they  are  developed. 

d.  In  the  interest  of  Federal  Government  efficiency 
and  economy,  DoD  Components  that  develop  ethics  training  material 
independently  shall  provide  a  copy  of  the  material  to  SOCO  for  distribution  to 
other  E)oD  Components. 


e.  At  a  minimum,  all  ethics  training  shall  include  a 
review  of  part  I  of  E.O.  12674  (reference  (d))  in  subsection  12-100  of  this 
Regulation,  5  C.F.R.  Part  2635  (referenct!  (e))  in  subsection  2-100  of  this  Regulation, 
and  this  Regulation. 

SECTION  4.  RESPONSIBILITIES 

11-400.  The  Head  of  Each  DoD  Component  shall: 

a.  Exercise  personal  leadership  and  take  personal 
responsibility  through  the  DoD  Component  DAEO  for  establishing  and  maintaining 
the  DoD  Component's  ethics  and  procurement  integrity  training  program  and  shall 
be  personally  accountable  for  the  DoD  Component's  compliance  with  the  ethics 
ana  procurement  integrity  training  requirements; 

b.  Provide  sufficient  resources  to  enable  the  DoD 
Component  DAEO  to  implement  and  administer  the  DoD  Component's  ethics  and 
procurement  integrity  training  program. 
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11*401.  Each  DoD  Component  DAEO  shall: 


a.  Be  responsible  for  the  implementation  and 
administration  of  ethics  and  procurement  intemty  training  and  ensure  that 
necessary  resources  are  available  to  accomplish  such  Uaining; 


b.  Provide  periodic  ethics  and  procurement  integrity 
training  for  Ethics  Counselors; 


training. 


c.  Certify  Qualified  Individuals  to  conduct  ethics 


11-402.  The  head  of  each  DoD  Component  command  or 
organization  shall: 


a.  Exercise  personal  leadership  and  take  personal 
responsibility  for  establishing  and  maintaining  the  command's  or  organization's 
ethics  and  procurement  integrity  training  program; 

b.  Be  personally  accountable  for  the  command's  or 
organization's  ethics  and  procurement  integrity  program; 

c.  Ensure  that  DoD  employees  of  the  command  or 
organization  attend  required  ethics  and  procurement  integrity  training;  and 

d.  Direct  Administrative  Officers  (or  equivalent)  of 
the  command  or  organization  to  coordinate  with  the  IX>D  Component  DAEO  or 
designee  to  develop  lists  of  all  DoD  employees  of  the  command  or  organization 
who  are  required  to  receive  ethics  and  procurement  integrity  training,  schedule 
such  training,  annotate  such  lists  to  indicate  when  required  training  was 
accomplished  and  retain  annotated  lists  for  three  years. 

11-403.  The  DoD  SOCO  shall: 

a.  Make  ethics  and  procurement  integrity  training  for 
ethics  trainers  available  on  an  ongoing  basis  to  ensure  that  Qualified  Individuals 
are  uniformly  prepared  to  provide  such  training; 

b.  Distribute  ethics  and  procurement  integrity  training 
material  to  all  DoD  Component  DAEOs  for  use  in  all  types  of  ethics  and 
procurement  integrity  training; 


c.  Certify  Qualified  Individuals  to  conduct  ethics 
training  who  may  be  used  by  DoD  Components. 

11-404.  The  Director  of  each  DoD  Component  Personnel  Office 
shall,  in  coordination  with  the  DoD  Component  DAEO  or  designee,  establish 
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procedures  in  coordination  with  the  DoD  Component  DAEO  or  designee  to  inform 
new  DoD  employees  of  their  obligation  to  receive  etlacs  and  procurement  integrity 
training  as  required. 

11-405.  The  Administrative  Officer  (or  equivalent)  of  each  DoD 
Component  command  and  organization  shall: 

a.  Ill  coordination  with  the  DoD  Component  DAEO 
or  designee,  develop  lists  of  all  DoD  employees  within  the  DcD  Component 
command  or  organization  who  are  required  to  receive  ethics  and  procurement 
integrity  training; 

b.  In  coordination  with  the  DoD  Component  DAEO 
or  designee,  ensure  that  DoD  employees  with  the  DoD  Component  command  or 
organization  are  scheduled  to  receive  required  ethics  or  procurement  integrity 
training; 


c.  Annotate  such  lists  to  indicate  when  required 
training  was  accomplished  and  retain  annotated  lists  for  three  years. 

11-406.  The  DoD  Employees  shall  attend  ethics  and  procurement 
integrity  training  as  required. 

SECTION  5.  REFERENCES 

11-500.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2638, 
"Office  of  Government  Ethics  and  Executive 
Agency  Ethics  Program  Responsibilities,"  current 
edition 

(b)  Federal  Acquisition  Regulation,  Part  3.104,  current 
edition 

(c)  Title  41,  United  States  Code,  Section  423 

(d)  Executive  Order  12674,  'Principles  of  Ethical 
Conduct  for  Government  Officers  and  Employees," 
April  12,  1989 

(e)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch,"  current  edition 
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SECTION  1. 
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CHAPTER  12 
ETHICAL  CONDUCT 
EXECUTIVE  ORDER  12674  (reference  (a)) 
12-100.  E.O.  12674  (reference  (a)) 
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EXECUTIVE  ORDER  12674’ 

April.  12.  1989 

As  ammended  by 

EXECUTIVE  ORDER  12731 
55  Federal  Register  42547 
October  19.  1990 

Principles  of  Ethical  Conduct  for  Government  Officers  and  Employees 

By  virtue  of  the  authority  vested  In  me  as  President  by  the  Constitution  and  the  laws  of  the  United 
States  of  America,  and  in  order  to  establish  fair  and  exacting  standards  of  ethical  conduct  for  all 
executive  branch  employees,  it  is  hereby  ordered  that  Executive  Order  12674  of  April  12,  1989, 
is  henceforth  modified  to  read  as  follows: 

Part  i-Principles  of  Ethical  Conduct 

Section  101.  Principles  of  Ethical  Conduct  To  ensure  that  every  citizen  can  have  complete 
confidence  in  the  integrity  of  the  Federal  Government,  each  Federal  employee  shall  respect  and 
adhere  to  the  fundamental  principles  of  ethical  service  as  implemented  in  regulations  promulgated 
under  sections  201  and  301  of  this  order: 

(a)  Public  service  is  a  public  trust  requiring  employees  to  place  loyalty  to  the  Constitution, 
the  laws,  and  ethical  principles  above  private  gain. 

(b)  Employees  shall  not  hold  financial  Interests  that  conflict  with  the  conscientious 
performance  of  duty. 

(c)  Employees  shall  not  engage  in  financial  transactions  using  nonpublic  Government 
information  or  allow  the  improper  use  of  such  information  to  further  any  private  interest. 

(d)  An  employee  shall  not,  except  pursuant  to  such  reasonable  exceptions  as  are  provided 
by  regulation,  solicit  or  accept  any  gift  or  other  item  of  monetary  value  from  any  person  or  entity 
seeking  official  action  from,  doing  business  with,  or  conducting  activities  regulated  by  the 
employee's  agency,  or  whose  interests  may  be  substantially  affected  by  the  performance  or  nonper¬ 
formance  of  the  employee’s  duties. 

(e)  Employees  shall  put,  forth  honest  effort  in  the  performance  of  their  duties. 

(0  Employees  shall  make  no  unauthorized  commitments  or  promises  of  any  kind  purporting 
to  bind  the  Government. 

(g)  Employees  shall  not  use  public  office  for  private  gain. 

(h)  Employees  shall  act  impartially  and  not  give  preferential  treatment  to  any  private 
organization  or  individual. 

(i)  Employees  shall  protect  and  conserve  Federal  property  and  shall  not  use  it  for  other  than 
authorized  activities. 

(j)  Employees  shall  not  engage  in  outside  employment  or  activities,  including  seeking  or 
negotiating  for  employment,  that  conflict  with  official  Government  duties  and  responsibilities, 

(k)  Employees  shall  disclose  waste,  fraud,  abuse,  and  corruption  to  appropriate  authorities. 

(l)  Employees  shall  satisfy  in  good  faith  their  obligations  as  citizens,  including  all  just 
financial  obligations,  especially  those  such  as  Federal.  State,  or  local  taxes-that  are  imposed  by 
law. 

(m)  Employees  shall  adhere  to  all  laws  and  regulations  that  provide  equal  opportunity  for 
all  Americans  regardless  of  race,  color,  religion,  sex,  national  origin,  age,  or  handicap. 

(n)  Employees  shall  endeavor  to  avoid  any  actions  creating  the  appearance  that  they  are 
violating  the  law  or  the  ethical  standards  promulgated  pursuant  to  this  Order. 

Sec.  102.  Limitations  on  Outside  Earned  Income. 

(a)  No  employee  who  is  appointed  by  the  President  to  a  full-time  noncareer  position  in  the 
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executive  branch  (including  full-time  noncareer  employees  in  the  White  House  Office,  the  Office  of 
Policy  Development,  and  the  Office  of  Cabinet  Affairs),  shall  receive  any  earned  income  for  any 
outside  employment  or  activity  performed  during  that  Presidential  appointment. 

(b)  The  prohibition  set  forth  in  subsection  (a)  shall  not  apply  to  any  fulltime  noncareer 
employees  employed  pursuant  to  3  U.S.C.  1 05  and  3  U.S.C.  1 07(a)  at  salaries  below  the  minimum 
rate  of  basic  pay  then  paid  for  GS-9  of  the  General  Schedule.  Any  outside  employment  must 
comply  with  relevant  agency  standards  of  conduct,  including  any  requirements  for  approval  of 
outside  employment. 


Part  ll-Office  of  Government  Ethics  Authority 

Sec-  201 .  The  Office  of  Government  Ethics.  The  Office  of  Government  Ethics  shall  be  responsible 
for  administering  this  order  by: 

(a)  Promulgating,  in  consultation  with  the  Attorney  General  and  the  Office  of  Personnel 
Management,  regulations  that  establish  a  single,  comprehensive,  and  clear  set  of  executive  branch 
standards  of  conduct  that  shall  be  objective,  reasonable,  and  enforceable. 

(b)  Developing,  disseminating,  and  periodically  updating  an  ethics  manual  for  employees  of 
the  executive  branch  describing  the  applicable  statutes,  rules,  decisions,  and  policies. 

(c)  Promulgating,  with  the  concurrence  of  the  Attorney  General,  regulations  interpreting  the 
provisions  of  the  post-employment  statute,  section  207  of  title  18,  United  States  Code;  the  general 
conflict-of-interest  statute,  section  208  of  title  18,  United  States  Code;  and  the  statute  prohibiting 
supplementation  of  salaries,  section  209  of  title  18,  United  States  Code. 

(d)  Promulgating,  in  consultation  with  the  Attorney  General  and  the  Office  of  Personnel 
Management,  regulations  establishing  a  system  of  nonpublic  (confidential)  financial  disclosure  by 
executive  branch  employees  to  complement  the  system  of  public  disclosure  under  the  Ethics  in 
Government  Act  of  1978.  Such  regulations  shall  include  criteria  to  guide  agencies  in  determining 
which  employees  shall  submit  these  reports. 

(e)  Ensuring  that  any  implementing  regulation  issued  by  agencies  under  this  order  are 
consistent  with  and  promulgated  in  accordance  with  this  order. 

Sec.  202.  Executive  office  of  the  President.  In  that  the  agencies  within  the  executive  Office  of  the 
President  (EOP)  currently  exercise  functions  that  are  not  distinct  and  separate,  from  each  other 
within  the  meaning  and  for  the  purposes  of  section  207(e)  of  title  18,  United  States  Code,  those 
agencies  shall  be  treated  as  one  agency  under  section  207(c)  of  title  18,  United  States  Code. 

Part  Mi-Agency  Responsibilities 

Sec.  301.  Agency  Responsibilities.  Each  agency  head  is  directed  to; 

(a)  Supplement,  as  necessary  and  appropriate,  the  comprehensive  executive  branch-wide 
regulations  of  the  Office  of  Government  Ethics,  with  regulations  of  special  applicability  to  the 
particular  functions  and  activities  of  that  agency.  Any  supplementary  agency  regulations  shall  be 
prepared  as  addenda  to  the  branch-wide  regulations  and  promulgated  jointly  with  the  Office  of 
Government  Ethics,  at  the  agency's  expense,  for  inclusion  in  Title  5  of  the  Code  of  Federal 
Regulations. 

(b)  Ensure  the  review  by  all  employees  of  this  order  and  regulations  promulgated  pursuant 
to  the  order. 

(c)  Coordinate  with  the  Office  of  Government  Ethics  in  developing  annual  agency  ethics 
training  plans.  Such  training  shall  include  mandatory  annual  briefings  on  ethics  and  standards  of 
conduct  for  all  employees  appointed  by  the  President,  all  employees  in  the  Executive  Office  of  the 
President,  all  officials  required  to  file  public  or  nonpublic  financial  disclosure  reports,  all  employees 
who  are  contracting  officers  and  procurement  officials,  and  any  other  employees  designated  by  the 
agency  head. 

(d)  Where  practicable,  consult  formally  or  informally  with  the  Office  of  Government  Ethics 
prior  to  granting  any  exemption  under  section  208  of  title  18,  United  States  Code,  and  provide  the 
Director  of  the  Office  of  Government  Ethics  a  copy  of  any  exemption  granted. 

(e)  Ensure  that  the  rank,  responsibilities,  authority,  staffing,  and  resources  of  the  Designated 
Agency  Ethics  Official  are  sufficient  to  ensure  the  effectiveness  of  the  agency  ethics  program. 
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Support  should  include  the  provision  of  a  separate  budget  line  item  for  ethics  activities,  where 
practicable. 


Part  IV  Delegations  of  Authority 

Sec.  401  Delegations  to  Agency  Heads.  Except  In  the  case  of  the  head  of  an  agency,  the  authority 
of  the  President  under  sections  203(d),  205(e).  and  208(b)  of  title,  18,  United  States  Code,  to  grant 
exemptions  or  ^provals  to  individuals,  is  delegated  to  the  head  of  the  agency  in  which  an 
individual  requiring  an  exemption  or  approval  is  employed  or  to  which  the  individual  (or  the 
committee,  commission,  board,  or  similar  group  employing  the  individual)  is  attached  for  purposes 
of  administration. 

Sec.  402.  Delegations  to  the  Counsel  to  the  President. 

(a)  Except  as  provided  in  section  401 ,  the  authority  of  the  President  under  sections  203(d), 
205(e),  and  208(b)  of  title  1 8,  United  States  Code,  to  grant  exemptions  or  approvals  to  individuals, 
is  delegated  to  the  head  of  the  agency  in  which  an  individual  requiring  an  exemption  or  approval 
is  employed  or  to  which  the  individual  (or  the  committee,  commission,  board,  or  similar  group 
employing  the  individual)  is  attached  for  purposes  of  administration. 

(b)  the  authority  of  the  President  under  sections  203(d),  204(e),  and  208(b)  of  title  18, 
United  States  Code,  to  grant  exemptions  or  approvals  for  individuals  appointed  pursuant  to  3  U.S.C. 
105  and  3  U.S.C.  107(a)  is  delegated  to  the  Counsel  to  the  President. 

Sec.  403.  Delegation  Regarding  Civil  Service.  The  Office  of  Personnel  Management  and  the  Office 
of  Government  Ethics,  as  appropriate,  are  delegated  the  authority  vested  in  the  President  by  5 
U.S.C.  7101  to  establish  general  regulations  for  the  implementation  of  this  Executive  Order. 

Part  V-General  Provisions 

Sec  501.  Revocations.  The  following  Executive  orders  are  hereby  revoked: 

(a)  Executive  Order  No.  11222  of  May  8,1965. 

(b)  Executive  Order  No.  12565  of  September  25,  1986. 

Sec  502.  Savings  Provision. 

(a)  All  actions  already  taken  by  the  President  or  by  his  delegates  concerning  matters 
affected  by  this  order  and  in  force  when  this  order  is  issued,  including  any  regulations  issued  under 
Executive  Order  11222,  Executive  Order  12565,  or  statutory  authority,  shall,  except  as  they  are 
irreconcilable  with  the  provisions  of  this  order  or  terminate  by  operation  of  law  or  by  Presidential 
action,  remain  in  effect  until  properly  amended,  modified,  or  revoked  pursuant  to  the  authority 
conferred  by  this  order  or  any  regulations  promulgated  under  this  order.  Notwithstanding,  anything 
in  section  102  of  this  order,  employees  may  carry  out  preexisting  contractual  obligations  entered 
into  before  April  12,  1989. 

(b)  Financial  reports  filed  in  confidence  (pursuant  to  the  authority  of  Executive  Order  No. 
11222,  5  C.F.R.  Part  735,  and  individual  agency  regulations)  shall  continue  to  be  held  in 
confidence. 

Sec.  503.  Definitions.  For  purposes  of  this  order,  the  term: 

(a)  'Contracting  officers  and  procurement  officials'  means  all  such  officers  and  officials  as 
defined  in  the  Office  of  Federal  Procurement  Policy  Act  Amendments  of  1 988. 

(b)  'Employee'  means  any  officer  or  employee  of  an  agency,  including  a  special  Government 
employee. 

(c)  'Agency'  means  any  executive  agency  as  defined  in  5  U.S.C.  105,  including  any 
executive  department  as  defined  in  5  U.S.C.  101,  Government  corporation  as  defined  in  5  U.S.C. 
103,  or  an  independent  establishment  in  the  executive  branch  as  defined  in  5  U.S.C.  104  (other 
than  the  General  Accounting  Office),  and  the  United  States  Postal  Service  and  Postal  Rate 
Commission. 
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(d)  'Head  of  an  agency’  means,  in  the  case  of  an  agency  headed  by  more  than  one  person, 
the  chair  or  comparable  member  of  such  agency. 

(e)  'Speciai  Government  employee’  means  a  special  Government  employee  as  defined  in 
18  U.S.C.  202(a). 

Sec.  504.  Judicial  Review.  This  order  is  intended  only  to  improve  the  internal  management  of  the 
executive  branch  and  is  not  intended  to  create  any  right  or  benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the  United  States,  its  agencies,  its  officers,  or  any  person. 


THE  WHITE  HOUSE, 
October  17,  1990 
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58  Federal  Register  591 1 
January  22,  1993 

Ethics  Commitments  by  Executive  Branch  Appointees 

By  the  authority  vested  in  me  as  President  of  the  United  States  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  section  301  of  title  3,  United  States  Code,  and  sections 
3301  and  7301  of  titie  5,  United  States  Code,  it  is  hereby  ordered  as  foiiows: 

Section  1.  Ethics  Piedges. 

(a)  Every  senior  apfMintee  in  every  executive  agency  appointed  on  or  after  January  20, 
1993,  shail  sign,  and  upon  signing  shaii  be  contractuaiiy  committ^  to,  the  foilowing  pledge  ("senior 
appointee  pi^e")  upon  becoming  a  senior  appointee: 

"As  a  condition,  and  in  consideration,  of  my  empioyment  in  the  United  States 
Government  in  a  senior  appointee  position  invested  with  the  pubiic  trust,  I  commit 
myseif  to  the  foiiowing  obiigations,  which  I  understand  are  binding  on  me  and  are 
enforceabie  under  iaw: 

"1 .  !  will  not,  within  five  years  after  the  termination  of  my  employment  as  a  senior 
appointee  in  any  executive  agency  in  which  I  am  appointed  to  serve,  lobby  any 
officer  or  employee  of  that  agency. 

"2.  In  the  event  that  I  serve  as  a  senior  appointee  in  the  Executive  Office  of  the 
President  (‘EOP'),  I  also  will  not,  within  five  years  after  I  cease  to  be  a  senior 
appointee  in  the  EOP,  lobby  any  officer  or  employee  of  any  other  executive  agency 
with  respect  to  which  I  had  personal  and  substantial  responsibility  as  a  senior 
appointee  in  the  EOP. 

"3.  I  will  not,  at  any  time  after  the  termination  of  my  employment  in  the  United 
States  Government,  engage  in  any  activity  on  behalf  of  any  foreign  government  or 
foreign  political  party  which,  if  undertaken  on  January  20,  1993,  would  require  me 
to  register  under  the  Foreign  Agents  Registration  Act  of  1938,  as  amended. 

"4.  I  will  not,  within  five  years  after  termination  of  my  personal  and  substantial 
participation  in  a  trade  negotiation,  represent,  aid  or  advise  any  foreign  government, 
foreign  political  party  or  foreign  business  entity  with  the  intent  to  influence  a  decision 
of  any  officer  or  employee  of  anyexecutive  agency,  in  carrying  out  his  or  her  official 
duties.  "5. 1  acknowledge  that  the  Executive  order  entitled  'Ethics  Commitments  by 
Executive  Branch  Appointees,'  issued  by  the  President  on  January  20,1993,  which 
I  have  read  before  signing  this  document,  defines  certain  of  the  terms  applicable  to 
the  foregoing  obligations  and  sets  forth  the  methods  for  enforcing  them.  I  expressly 
accept  the  provisions  of  that  Executive  order  as  a  part  of  this  agreement  and  as 
binding  on  me.  I  understand  that  the  terms  of  this  pledge  are  in  addition  to  any 
statutory  or  other  legal  restrictions  applicable  to  me  by  virtue  of  Federal  Government 
service." 

(b)  Every  trade  negotiator  who  is  not  a  senior  appointee  and  is  appointed  to  a  position  in 
an  executive  agency  on  or  after  January  20,  1993,  shall  (prior  to  personally  and  substantially 
participating  in  a  trade  negotiation)  sign,  and  upon  signing  be  contractually  committed  to,  the 
following  pledge  ("trade  negotiator  pledge"): 

"As  a  condition,  and  in  consideration,  of  my  emp'oyment  in  the  United  States 
Government  as  a  trade  negotiator,  which  is  a  position  invested  with  the  public  trust, 

I  commit  myseif  to  the  following  obligations,  which  I  understand  are  binding  on  me 
and  are  enforceable  under  law: 

"1.  I  will  not,  within  five  years  after  termination  of  my  personal  and  substantial 
participation  in  a  trade  negotiation, represent,  aid  or  advise  any  foreign  government. 
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foreign  political  party  or  foreign  business  entity  with  the  intent  to  influence  a  decision 
of  any  officer  or  employee  of  any  executive  agency,  in  carrying  out  his  or  her  official 
duties. 

"2.  I  acknowledge  that  the  Executive  order  entitled  ‘Ethics  Commitments  by 
Executive  Branch  Appointees,'  issued  by  the  President  on  January  20,1993,  which 
I  have  read  before  signing  this  document,  defines  certain  of  the  terms  applicable  to 
the  foregoing  obligations  and  sets  forth  the  methods  for  enforcing  them.  I  expressly 
accept  the  provisions  of  that  Executive  order  as  a  part  of  this  agreement  and  as 
binding  on  me.  I  understand  that  the  terms  of  this  pledge  are  in  addition  to  any 
statutory  or  other  legal  restrictions  applicable  to  me  by  virtue  of  Federal  Government 
service." 

Sec.  2.  Definitions.  As  used  herein  and  in  the  pledges: 

(a)  "Senior  appointee"  means  every  full-time,  non-career  Presidential,  Vice-presidential  or 
agency  head  appointee  in  an  executive  agency  whose  rate  of  basic  pay  is  not  less  than  the  rate 
for  level  V  of  the  Executive  Schedule  (5  U.S.C.  5316)  but  does  not  include  any  person  appointed 
as  a  member  of  the  senior  foreign  service  or  solely  as  a  uniformed  service  commissioned  officer. 

(b)  "Trade  negotiator"  means  a  full-time,  non-career  Presidential,  Vice-presidential  or  agency 
head  appointee  (whether  or  not  a  senior  appointee)  who  personally  and  substantially  participates 
in  a  trade  negotiation  as  an  employee  of  an  executive  agency. 

(c)  "Lobby"  means  to  knowingly  communicate  to  or  appear  before  any  officer  or  employee 
of  any  executive  agency  on  behalf  of  another  (except  the  United  States)  with  the  intent  to  influence 
official  action,  except  that  tlie  term  "lobby"  does  not  include: 

(1)  communicating  or  appearing  on  behalf  of  and  as  an  officer  or  employee  of  a 
State  or  local  government  or  the  government  of  the  District  of  Columbia,  a  Native  American  tribe 
or  a  United  States  territory  or  possession; 

(2)  communicating  or  appearing  with  regard  to  a  judicial  proceeding,  or  a  criminal 
or  civil  law  enforcement  inquiry,  investigation  or  proceeding  (but  not  with  regard  to  an  administrative 
proceeding)  or  with  regard  to  an  administrative  proceeding  to  the  extent  that  such  communications 
or  appearances  are  made  after  the  commencement  of  and  in  connection  with  the  conduct  or 
disposition  of  a  judicial  proceeding; 

(3)  communicating  or  appearing  with  regard  to  any  government  grant,  contract  or 
similar  benefit  on  behalf  of  and  as  an  officer  or  employee  of: 

(A)  an  accredited,  degree-granting  institution  of  higher  education,  as  defined 
in  section  1201(a)  of  title  20,  United  States  Code;  or 

(B)  a  hospital;  a  medical,  scientific  or  environmentai  research  institution;  or 
a  charitable  or  educational  institution;  provided  that  such  entity  is  a  not-for-profit  organization 
exempted  from  Federal  income  taxes  under  sections  501(a)  and  501(c)(3)  of  title  26,  United  States 
Code; 

(4)  communicating  or  appearing  on  behalf  of  an  international  organization  in  which 
the  United  States  participates,  if  the  Secretary  of  State  certifies  in  advance  that  such  activity  is  in 
the  interest  of  the  United  States; 

(5)  communicating  or  appearing  solely  for  the  purpose  of  furnishing  scientific  or 
technological  information,  subject  to  the  procedures  and  conditions  applicable  under  section 
207(j)(5)  of  title  18,  United  States  Code;  or 

(6)  giving  testimony  under  oath,  subject  to  the  conditions  applicable  under  sectton 
207(j)(6)  of  title  18,  United  States  Code. 

(d)  "On  behalf  of  another"  means  on  behalf  of  a  person  or  entity  other  than  the  individual 
signing  the  pledge  or  his  or  her  spouse,  child  or  parent. 

(e)  "Administrative  proceeding"  means  any  agency  process  for  rulemaking,  adjudication  or 
licensing,  as  defined  in  and  governed  by  the  Administrative  Procedure  Act,  as  amended  (5  U.S.C. 
551,  et.  seq.). 

(f)  "Executive  agency"  and  "agency"  mean  "Executive  agency"  as  defined  in  section  105  of 
title  5,  United  States  Code,  except  that  the  term  includes  the  Executive  Office  of  the  President,  the 
United  States  Postal  Service  and  the  Postal  Rate  Commission  and  excludes  the  General 
Accounting  Office.  As  used  in  paragraph  1  of  the  senior  appointee  pledge,  "executive  agency" 
means  the  entire  agency  in  which  the  senior  appointee  is  apF^inted  to  serve,  except  that; 
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(1)  with  respect  to  those  senior  appointees  to  whom  such  designations  are 
appiicable  under  section  207(h)  of  title  18.  United  States  Code,  the  term  means  an  agency  or 
bureau  designated  by  the  Director  of  the  Office  of  Government  Ethics  under  section  207(h)  as  a 
separate  department  or  agency  at  the  time  the  senior  appointee  ceased  to  serve  in  that  department 
or  agency;  and 

(2)  a  senior  appointee  who  is  detailed  from  one  executive  agency  to  another  for 
more  than  sixty  days  in  any  calendar  year  shall  be  deemed  to  be  an  officer  or  emptoyee  of  both 
agencies  during  the  period  such  person  is  detailed. 

(g)  "Personal  and  substantial  responsibility"  "with  respect  to"  an  executive  agency,  as  used 
in  paragraph  2  of  the  senior  appointee  pledge,  means  ongoing  oversight  of,  or  significant  ongoing 
decision-malung  involvement  in,  the  agency’s  budget,  major  programs  or  personnel  actions,  when 
acting  both  "personally"  and  "substantially"  (as  those  terms  are  defined  for  purposes  of  sections 
207(a)  and  (b)  of  title  18,  United  States  Code). 

(h)  "Personal  and  substantial  participation"  and  "personally  and  substantially  participates" 
mean  acting  both  "personally"  and  "substantially"  (as  those  terms  are  defined  for  purposes  of 
sections  207(a)  and  (b)  of  title  18,  United  States  Code)  as  an  employee  through  decision,  approval, 
disapproval,  recommendation,  the  rendering  of  advice,  investigation  or  other  such  action. 

(i)  "Trade  negotiation"  means  a  negotiation  that  the  President  determines  to  undertake  to 
enter  into  a  trade  agreement  with  one  or  more  foreign  governments,  and  does  not  include  any 
action  taken  before  that  determination. 

(j)  "Foreign  Agents  Registration  Act  of  1938,  as  amended"  means  sections  611-621  ot  title 
22,  United  States  Code. 

(k)  "Foreign  government"  means  "the  government  of  a  foreign  country,"  as  defined  in 
section  1(e)  of  the  Foreign  Agents  Registration  Act  of  1938,  as  amended  (22  U.S.C.  611(e)^ 

(l)  "Foreign  political  party"  has  the  same  meaning  as  that  term  in  section  1(f)  of  the  Foreign 
Agents  Registration  Act  of  1938,  as  amended  (22  U.S.C.  611(f). 

(m)  "Foreign  business  entity"  means  a  partnership,  association,  corporation,  organization  or 
other  combination  of  persons  organized  under  the  laws  of  or  having  its  principal  place  of  business 
in  a  foreign  country. 

(n)  Terms  that  are  used  herein  and  in  the  pledges,  and  also  used  in  section  207  of  title  18, 
United  States  Code,  shall  be  given  the  same  meaning  as  they  have  in  section  207  and  any 
implementing  regulations  issued  or  to  be  issued  by  the  Office  of  Government  Ethics,  except  to  the 
extent  those  terms  are  otherwise  defined  in  this  order. 

Sec.  3.  Waiver 

(a)  The  President  may  grant  to  any  person  a  waiver  of  any  restrictions  contained  in  the 
pledge  signed  by  such  person  if,  and  to  the  extent  that,  the  President  certifies  in  writing  that  it  is 
in  the  public  interest  to  grant  the  waiver. 

(b)  A  waiver  shall  take  effect  when  the  certification  is  signed  by  the  President. 

(c)  The  waiver  certification  shall  be  published  in  the  Federal  Register,  identifying  the  name 
and  executive  agency  position  of  the  person  covered  by  the  waiver  and  the  reasons  for  granting 
it. 

(d)  A  copy  of  the  waiver  certification  shall  be  furnished  to  the  person  covered  by  the  waiver 
and  filed  with  the  head  of  the  agency  in  which  that  person  is  or  was  appointed  to  serve. 

Sec.  4.  Administration. 

(a)  The  head  of  every  executive  agency  shall  establish  for  that  agency  such  rules  or 
procedures  (conforming  as  nearly  as  practicable  to  the  agency's  general  ethics  rules  and 
procedures,  including  those  relating  to  designated  agency  ethics  officers)  as  are  necessary  or 
appropriate: 

(1)  to  ensure  that  every  senior  a^intee  in  the  agency  signs  the  senior  appointee 
pledge  upon  assuming  the  appointed  office  or  otherwise  becoming  a  senior  appointee; 

(2)  to  ensure  that  every  trade  negotiator  in  the  agency  who  is  not  a  senior 
appointee  signs  the  trade  negotiator  pledge  prior  to  personally  and  substantially  participating  in  a 
trade  negotiation; 

(3)  to  ensure  that  no  senior  appointee  or  trade  negotiator  in  the  agency  personally 
and  substantially  participates  in  a  trade  negotiation  prior  to  signing  tfie  pledge;  and 
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(4)  generally  to  ensure  compliance  with  this  order  within  the  agency. 

(b)  With  respect  to  the  Executive  Office  of  the  President,  the  duties  set  forth  in  section  4(a), 
above,  shall  be  the  responsibility  of  the  White  House  Counsel  or  such  other  official  or  officials  to 
whom  the  President  delegates  those  duties. 

(c)  The  Director  of  the  Office  of  Government  Ethics  shall: 

(t)  subject  to  the  prior  approval  of  the  White  House  Counsel,  develop  a  form  of  the 
pledges  to  be  completed  by  senior  appointees  and  trade  negotiators  and  see  that  the  pledges  and 
a  copy  of  this  Executive  order  are  made  available  for  use  by  agencies  in  fulfilling  their  duties  under 
section  4(a)  above; 

(2)  in  consultation  with  the  Attorney  General  or  White  House  Counsel,  when 
appropriate,  assist  designated  agency  ethics  officers  in  providing  advice  to  current  or  former  senior 
appointees  and  trade  negotiators  regarding  the  application  of  the  pledges;  and 

(3)  subject  to  the  prior  approval  of  the  White  House  Counsel,  adopt  such  rules  or 
procedt  'es  (conforming  as  nearly  as  practicable  to  its  generally  applicable  rules  and  procedures) 
as  are  necessary  or  appropriate  to  carry  out  the  foregoing  responsibilities. 

(d)  In  order  to  promote  clarity  and  fairness  in  the  application  of  paragraph  3  of  the  senior 
appointee  pledge: 

(1)  the  Attorney  General  shall,  within  six  months  after  the  issuance  of  this  order, 
publish  in  the  Federal  Register  a  "Statement  of  Covered  Activities,"  based  on  the  statute,  applicable 
regulations  and  pubiished  guidelines,  and  any  other  material  reflecting  the  Attorney  Generai's 
current  interpretation  of  the  law,  describing  in  sufficient  detail  to  provide  adequate  guidance  the 
activities  on  behalf  of  a  foreign  government  or  foreign  political  party  which,  if  undertaken  as  of 
January  20,  1993,  would  require  a  person  to  register  as  an  agent  for  such  foreign  government  or 
political  party  under  the  Foreign  Agents  Registration  Act  of  1938,  as  amended;  and 

(2)  the  Attorney  General's  "Statement  of  Covered  Activities"  shall  be  presumed  to 
be  the  definitive  statement  of  the  activities  in  which  the  senior  appointee  agrees  not  to  engage 
under  paragraph  3  of  the  pledge. 

(e)  A  senior  appointee  who  has  signed  the  senior  appointee  pledge  Is  not  required  to  sign 
the  pledge  again  upon  appointment  to  a  different  office,  except  that  a  person  who  has  ceased  to 
be  a  senior  appointee,  due  to  termination  of  employment  in  the  executive  branch  or  otherwise,  shall 
sign  the  senior  appointee  pledge  prior  to  thereafter  assuming  office  as  a  senior  appointee. 

(f)  A  trade  negotiator  who  is  not  also  a  senior  appointee  and  who  has  once  signed  the 
trade  negotiator  pledge  is  not  required  to  sign  the  pledge  again  prior  to  personally  and  substantially 
participating  in  a  subsequent  trade  negotiation,  except  that  a  person  who  has  ceased  employment 
in  the  executive  branch  shall,  after  returning  to  such  employment,  be  obligated  to  sign  a  pledge 
as  provided  herein  notwithstanding  the  signing  of  any  pievious  pledge. 

(g)  All  pledges  signed  by  senior  appointees  and  trade  negotiators,  and  ail  waiver 
certifications  with  respect  thereto,  shall  be  filed  with  the  head  of  the  appointee's  agency  for 
permanent  retention  in  the  appointee's  official  personnel  folder  or  equivalent  folder. 

Sec.  5.  Enforcement. 

(a)  The  contractual,  fiduciary  and  ethical  commitments  In  the  pledges  provided  for  herein 
are  enforceable  by  any  legally  available  means,  including  any  or  all  of  the  following;  debarment 
proceedings  within  any  affected  executive  agency  or  judicial  civil  proceedings  for  declaratory, 
injunctive  or  monetary  relief. 

(b)  Any  former  senior  appointee  or  trade  negotiator  who  is  determined,  after  notice  and 
hearing,  the  duly  designated  authority  within  any  agency,  to  have  violated  his  or  her  pledge  not 
to  tobi^  any  officer  or  empioyee  of  that  agency,  or  not  to  represent,  aid  or  advise  a  foreign  entity 
specific  in  the  piedge  with  the  intent  to  influence  the  official  decision  of  that  agency,  may  be 
barred  from  keying  any  officer  or  employee  of  that  agency  for  up  to  five  years  in  addition  to  the 
five-year  time  period  covered  by  the  pledge. 

(1)  The  head  of  every  executive  agency  shall,  in  consuitation  with  the  Director  of 
the  Office  of  Government  Ethics,  estabiish  procedures  to  implement  the  foregoing  subsection,  which 
shall  conform  as  nearly  as  practicable  to  the  procedures  for  debarment  of  former  employees  found 
to  have  violated  section  207  of  title  18,  United  States  Code  (1988  ed.),  set  forth  in  section 
2637.212  Of 

tide  5,  Code  of  Federal  Regulations  (revised  as  of  January  1,  1992). 
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(2)  Any  person  who  is  debarred  from  lobbying  following  an  agency  proceeding 
pursuant  to  the  foregoing  subsection  may  seek  judicial  review  of  the  administrative  determination, 
which  shall  be  subject  to  established  standards  for  judicial  review  of  comparable  agency  actions. 

(c)  The  Attorney  General  is  authorized: 

(1)  upon  receiving  information  regarding  the  possible  breach  of  any  commitment  in 
a  signed  pledge,  to  request  any  appropriate  federal  investigative  authority  to  conduct  such 
investigations  as  may  be  appropriate;  and 

(2)  upon  determining  that  there  is  a  reasonable  basis  to  believe  that  a  breach  of  a 
commitment  has  occurred  or  will  occur  or  continue,  if  not  enjoined,  to  commence  a  civil  action 
against  the  former  employee  In  any  United  States  District  Court  with  jurisdiction  to  consider  the 
matter. 

(d)  in  such  civil  action,  the  Attorney  General  is  authorized  to  request  any  and  all  relief 
authorized  by  law,  including  but  not  limited  to: 

(1)  such  temporary  restraining  orders  and  preliminary  and  permanent  injunctions  as 
may  be  appropriate  to  restrain  future,  recurring  or  continuing  conduct  by  the  former  employee  in 
breach  of 

the  commitments  in  the  pledge  he  or  she  signed;  and 

(2)  establishment  of  a  constructive  trust  for  the  benefit  of  the  United  States,  requiring 
an  accounting  and  payment  to  the  United  States  Treasury  of  all  money  and  other  things  of  value 
received  by,  or  payable  to,  the  former  employee  arising  out  of  any  breach  or  attempted  breach  of 
the  pledge  signed  by  the  former  employee. 

Sec.  6.  General  Provisions. 

(a)  No  prior  Executive  orders  are  repealed  by  this  order.  To  the  extent  that  this  order  is 
inconsistent  with  any  provision  of  any  prior  Executive  order,  this  order  shall  control. 

(b)  If  any  provision  of  this  order  or  the  application  of  such  provision  is  held  to  be  invalid, 
the  remainder  of  this  order  and  other  dissimilar  applications  of  such  provision  shall  not  be 
affected. 

(c)  Except  as  expressly  provided  in  section  5(b)(2)  of  this  order,  nothing  in  the  pledges  or 
in  this  order  is  intended  to  create  any  right  or  benefit,  substantive  or  procedural,  enforceable  at  law 
by  a  party  against  the  United  States,  its  agencies,  its  officers,  or  any  person. 

THE  WHITE  HOUSE, 

January  20,  1993. 
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SECTION  3.  CODE  OF  ETHICS  FOR  GOVERNMENT  SERVICE 

12-300.  Display  of  Code.  In  accordance  with  5  U.S.C.A.  7301 
note  (reference  (c)),  each  agency  shall  display,  in  appropriate  areas  of  any  Federal 
Government  building  in  which  at  least  20  civilians  are  regularly  employed  by  the 
agency,  copies  of  the  following  Code  of  Ethics  for  Federal  Government  Service: 

CODE  OF  ETHICS  FOR  GOVERNMENT  SERVICE 
Any  person  in  Government  service  should: 

I.  Put  loyalty  to  the  highest  moral  principles 
and  to  country  above  loyalty  to  persons,  party,  or 
Government  department. 

II.  Uphold  the  Constitution,  laws,  and 
regulations  of  the  United  States  and  of  all  governments 
therein  and  never  be  a  party  to  their  evasion. 

III.  Give  a  full  day's  labor  for  a  full  day's  pay; 
giving  earnest  effort  and  best  thought  to  the  performance 
of  duties. 

IV.  Seek  to  find  and  employ  more  efficient  and 
economical  ways  of  getting  tasks  accomplished. 

V.  Never  discriminate  unfairly  by  the 
dispensing  of  special  favors  or  privileges  to  anyone, 
whether  for  remuneration  or  not;  and  never  accept,  for 
himself  or  herself  or  for  family  members,  favors  or 
benefits  under  circumstances  which  might  be  construed 
by  reasonable  persons  as  influencing  the  performance  of 
governmental  duties. 

VI.  Make  no  private  promises  of  any  kind 
binding  uix>n  the  duties  of  offic'e,  since  a  Government 
employee  has  no  private  word  which  can  be  binding  on 
public  duty. 

VII.  Engage  in  no  business  with  the  Government, 
either  directly  or  indirectly,  which  is  inconsistent  with 
the  conscientious  performance  of  governmental  duties. 
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Vin.  Never  use  any  information  gained 

confidentially  in  the  performance  of  governmental  duties 
as  a  means  of  making  private  profit. 

IX.  Expose  corruption  wherever  discovered. 

X.  Uphold  these  principles,  ever  conscious  that 
public  office  is  a  public  trust. 

SECTION  4.  DoD  HUMAN  GOALS 

12-400.  DoD  Human  Goals.  On  April  17,  1990,  DoD  established 
human  goals  as  follows: 


DEPARTMENT  OF  DEFENSE 
HUMAN  GOALS 

THE  ATTAINMENT  OF  THESE  GOALS  REQUIRES  THAT  WE  STRIVE 

To  attract  to  the  Department  of  Defense  people 
with  ability,  dedication,  and  capacity  for  growth; 

To  provide  opportunity  for  everyone,  military  and 
civilian,  to  rise  to  as  high  a  level  of  responsibility 
as  possible,  dependent  only  on  individual  talent 
and  diligence; 

To  assure  that  equal  opportunity  and  safety 
programs  are  an  integral  part  of  readiness; 

To  make  military  and  civilian  service  in  the 
Department  of  Defense  a  model  of  equal 
opportunity  for  all  regardless  of  race,  color,  sex, 
religion,  or  national  origin; 

To  provide  equity  in  civilian  employment  for  older 
persons  and  disabled  individuals  and  to  provide  a 
safe  environment  that  is  accessible  to  and  usable  by 
them; 

To  hold  those  who  do  business  with  or  receive 
assistance  from  the  Department  to  full  compliance 
with  its  policies  of  equal  opportunity  and  safety; 

To  help  each  service  member  in  leaving  the  service 
to  readjust  to  civilian  life; 
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To  provide  a  safe  and  healthful  work  environment, 
free  from  recognized  occupational  hazards  for  all 
personnel;  and 

To  contribute  to  the  improvement  of  our  society, 
including  its  disadvantaged  members,  by  greater 
utilization  of  our  human  and  physical  resources 
while  maintaining  full  effectiveness  in  the 
performance  of  our  primary  mission. 

SECnON  5.  ETHICAL  VALUES 

12-500.  General.  Ethics  are  standards  by  which  one  should  act 
based  on  values.  Values  are  core  beliefs  such  as  duty,  honor,  and  integrity  that 
motivate  attitudes  and  actions.  Not  all  values  are  ethical  values  (integrity  is; 
happiness  is  not).  Ethical  values  relate  to  what  is  right  and  wrong  and  thus  take 
precedence  over  non-ethical  values  when  making  ethical  decisions.  E)oD 
employees  should  carefully  consider  ethical  values  when  making  decisions  as  part 
of  official  duties. 

12-501.  Primary  Ethical  Values 

a.  Honesty.  Being  truthful,  straightforward  and 
candid  are  aspects  of  honesty. 


(1)  Truthfulness  is  required.  Deceptions  are 
easily  uncovered  and  usually  are.  Lies  erode  credibility  and  undermine  public 
confidence.  Untruths  told  for  seemingly  altruistic  reasons  (to  prevent  hurt  feelings, 
to  promote  good  will,  etc.)  are  nonetheless  resented  by  the  recipients. 

(2)  Straightforwardness  adds  frankness  to 
truthfulness  and  is  usually  necessary  to  promote  public  confidence  and  to  ensure 
effective,  efficient  conduct  of  Federal  Government  operations.  Truths  that  are 
presented  in  such  a  way  as  to  lead  recipients  to  confusion,  misinterpretation  or 
inaccurate  conclusions  are  not  productive.  Such  indirect  deceptions  can  promote 
ill-will  and  erode  openness,  es^cially  when  there  is  an  expectation  of  frankness. 

(3)  Candor  is  the  forthright  offering  of 
unrec^uested  information.  It  is  necessary  in  accordance  with  the  gravity  of  the 
situation  and  the  nature  of  the  relationships.  Candor  is  required  when  a 
reasonable  person  would  feel  betrayed  if  the  information  were  withheld.  In  some 
circumstances,  silence  is  dishonest,  yet  in  other  circumstances,  disclosing 
information  would  be  wrong  and  perhaps  unlawful. 
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b.  Integrity.  Being  faithful  to  one's  convictions  is 
part  of  integrity.  Following  principles,  acting  with  honor,  maintaining  independent 
judgment  and  performing  duties  with  impartiality  help  to  maintain  integrity  and 
avoid  conflicts  of  interest  and  hypocrisy. 

c.  Loyalty.  There  are  many  synonyms  for  loyalty: 
fidelity,  faithfulness,  allegiance,  devotion  and  fealty.  Loyalty  is  the  bond  that 
holds  the  nation  and  the  Federal  Government  together  and  the  balm  against 
dissension  and  conflict.  It  is  not  blind  obedience  or  unquestioning  acceptance  of 
the  status  quo.  Loyalty  requires  careful  balancing  among  various  interests,  values 
and  institutions  in  the  interest  of  harmony  and  cohesion. 

d.  Accountability.  DoD  employees  are  required  to 
accept  responsibility  for  their  decisions  and  the  resulting  consequences.  This 
includes  avoiding  even  the  appearance  of  impropriety  because  appearances  affect 
public  confidence.  Accountability  promotes  careful,  well  thought-out 
decision-making  and  limits  thoughtless  action. 

e.  Fairness.  Open-mindedness  and  impartiality  are 
important  aspects  of  fairness.  DoD  employees  must  be  committed  to  justice  in  the 
performance  of  their  official  duties.  Decisions  must  not  be  arbitrary,  capricious  or 
biased.  Individuals  must  be  treated  equally  and  with  tolerance. 

f.  Caring.  Compassion  is  an  essential  element  of 
good  government.  Courtesy  and  kindness,  both  to  those  we  serve  and  to  those 
we  work  with,  help  to  ensure  that  individuals  are  not  treated  solely  as  a  means  to 
an  end.  Caring  for  others  is  the  counterbalance  against  the  temptation  to  pursue 
the  mission  at  any  cost. 


g.  Respect.  To  treat  people  with  dignity,  to  honor 
privacy  and  to  allow  self-determination  are  critical  in  a  government  of  diverse 
people.  Lack  of  respect  leads  to  a  breakdown  of  loyalty  and  honesty  within  a 
government  and  brings  chaos  to  the  international  community. 

h.  Promise  Keeping.  No  government  can  function  for 
long  if  its  commitments  are  not  kept.  DoD  employees  are  obligated  to  keep  their 
promises  in  order  to  promote  trust  and  cooperation.  Because  of  the  importance  of 
promise  keeping,  it  is  critical  that  DoD  employees  only  make  commitments  that 
are  within  their  authority. 


i.  Responsible  Citizenship.  It  is  the  civic  duty  of 
every  citizen,  and  especially  DoD  employees,  to  exercise  discretion.  Public 
servants  are  expected  to  engage  personal  judgment  in  the  performance  of  official 
duties  within  the  limits  of  their  authority  so  that  the  will  of  the  people  is 
respected  in  accordance  with  democratic  principles.  Justice  must  be  pursued  and 
injustice  must  be  challenged  through  accepted  means. 
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j.  Pursuit  of  Excellence.  In  public  service, 
competence  is  only  the  starting  point  DoD  employees  are  expected  to  set  an 
example  of  superior  diligence  and  commitment.  They  are  expected  to  be  all  they 
can  be  and  to  strive  beyond  mediocrity. 

SECTION  6.  ETHICAL  DECISION-MAKING 

12-600.  General.  Virtually  everyone  in  Federal  Government 
service  makes  job-related  decisions.  Some  of  these  decisions  may  seem  more 
important  than  others,  but  all  should  be  preceded  by  a  consideration  of  ethical 
ramifications.  In  some  cases,  the  ethical  element  of  decision-making  will  go  no 
further  than  to  consciously  acknowledge  that  there  are  no  significant  ethical 
ramifications  to  consider.  In  other  cases,  in-depth  ethical  analysis  is  called  for  in 
addition  to  application  of  ethics  rules.  The  following  plan  for  decision-making 
ensures  careful  review  of  ethical  consequences  when  there  are  alternative  solutions 
that  seem  proper  under  existing  laws  and  regulations.  DoD  employees  should 
consider  incorporating  the  following  plan  in  official  decision-making. 

12-601.  Ethical  Decision-Making  Plan 

a.  Define  the  Problem.  Proceed  from  a  general 
statement  of  the  problem  to  specific  statements  of  the  decisions  to  be  made.  As 
you  take  the  following  steps,  such  as  identifying  goals  and  naming  stakeholders, 
new  problems  or  needed  decisions  may  become  apparent.  Be  willing  to  add  these 
to  your  problem  list  as  you  go. 

b.  Identify  the  Goal(s).  Proceed  from  a  general 
statement  of  an  end  result  both  long  term  and  short  term.  Be  prepared  to  add  to 
this  list  as  you  take  the  following  steps.  Goals  are  something  to  strive  toward. 
They  are  statements  of  the  best  possible  results.  The  very  best  is  not  always 
achieved  for  everyone.  Many  problems  do  not  allow  for  "win/win"  outcomes.  Be 
prepared  to  fall  somewhat  short  of  some  goals  for  the  sake  of  ethics  and  other 
considerations. 


c.  List  Applicable  Laws  or  Regulations.  Laws  and 
regulations  are  basic  constraints  within  which  official  decisions  are  made.  Until  all 
relevant  laws  and  regulations  are  considered,  ethical  decision-making  is  impossible. 
Although  it  is  conceivable  that  an  ethical  decision  could  violate  a  law  or 
regulation,  such  circumstances  are  rare. 

d.  List  the  Ethical  Values  at  Stake.  Listing  the  ethical 
values  at  stake  can  awaken  you  to  problems  and  goals  that  you  may  not  have 
otherwise  considered.  It  may  alert  you  to  stakeholders  you  may  not  have 
recognized.  Listing  the  values  reminds  you  of  your  commitment  to  them  at  a 
time  when  the  stress  of  the  problem  may  cause  you  to  forget. 
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e.  Name  All  the  Stakeholders.  A  stakeholder  is 
anyone  who  is  likely  to  be  affected  by  a  decision.  Many  stakeholders  will  be 
apparent  because  of  the  previous  steps  you  already  followed.  More  will  occur  to 
you  as  you  give  the  matter  a  few  minutes  of  thought.  Do  not  forget  to  include 
yourself  and  the  people  who  may  depend  on  you  for  support,  both  at  work  and 
at  home.  As  you  list  the  stakeholders,  try  to  note  the  way  your  decision  could 
affect  them.  In  other  words,  name  what  is  at  stake  for  the  stakeholder. 

f.  Gather  Additional  Information.  This  step  is 
frequently  overlooked.  The  stress  from  the  problem  urges  speedy  solutions. 
However,  hasty  decisions  usually  create  problems  of  their  own.  Take  the  time  to 
gather  all  necessary  information.  Ask  questions,  demand  proof  when  appropriate, 
check  your  assumptions. 


g.  State  All  Feasible  Solutions.  By  this  time,  some 
feasible  solutions  will  have  presented  themselves.  Others  may  be  found  by 
sharing  the  lists  and  information  you  have  pulled  together  and  "brain  storming." 

As  you  state  the  feasible  solutions,  note  which  stakeholders  could  be  affected  and 
what  might  be  gained  or  lost. 

h.  Eliminate  Unethical  Options.  There  may  be 
solutions  that  seem  to  resolve  the  problem  and  reach  the  goal  but  which  are 
clearly  unethical.  Remember  that  short  term  solutions  are  not  worth  sacrificing 
our  commitment  to  ethics.  TTie  long  term  problems  of  unethical  solutions  will  not 
be  worth  the  short  term  advantages.  Eliminate  the  unethical  solutions. 

i.  Rank  Remaining  Solutions.  Other  solutions  may 
not  be  clearly  unethical  but  may  be  questionable.  You  may  have  to  rely  on 
intuition  or  "gut  feelings"  to  weed  out  these  solutions.  Put  these  possible  solutions 
at  the  bottom  of  your  list.  Rank  the  remaining  solutions,  which  are  all  ethical 
ones,  in  order  of  how  close  they  bring  you  to  your  goal  and  solve  the  problem. 

j.  Commit  To  and  Implement  the  Best  Ethical 
Solution.  Commitment  and  implementation  are  vital  to  the  ethical  decision-making 
process.  Determining  which  solution  is  the  best  ethical  one  is  a  meaningless 
exercise  unless  implementation  of  the  ethical  solution  follows.  If  the  right  decision 
is  not  implemented,  the  door  is  left  wide  open  for  others  to  implement  unethical 
solutions. 

SECTION  7.  REFERENCES 

12-700.  References 

(a)  Executive  Order  12674,  "Principles  of  Ethical 

Conduct  for  Government  Officers  and  Employees," 
April  12,  1988,  as  amended 
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(b)  Executive  Order  12834,  "Ethics  Commitments  by 
Executive  Branch  Appointees,"  January  20,  1993 

(c)  Title  5,  United  States  Code  Annotated,  Section  7301 
note 
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SECTION  1.  DoD-SPECIFIC  STATUTES 

A-100.  Synopsis  of  Laws.  DoD  employees  and  former  DoD 
employees  are  cautioned  that  the  descriptions  of  the  laws  and  regulations  in  this 
Reflation  shctuld  not  be  the  only  source  relied  upon  to  make  decisions  regarding 
their  activities.  Although  the  descriptions  do  provide  general  guidelines,  the 
descriptions  arie  not  exhaustive  and  restrictions  are  dependent  on  the  specific  facts 
in  a  particular  case.  Accordingly,  DoD  employees  and  former  DoD  employees  are 
encouraged  to>  discuss  specific  cases  with  a  DoD  Component  Ethics  Counselor  (no 
attorney-client  privilege)  or  with  private  counsel. 

A-101.  10  U.S.C.  2397a.  "Requirements  Relating  to  Private 

Employment  Contacts  Between  Certain  DoD  Procurement  Officials  and  Defense 

Cohtradag." 


a.  This  statute  applies  to  civilian  DoD  employees  at 
pay  rates  of  GS/GM-11  or  above  and  to  military  officers  in  grades  0-4  or  above. 

If  such  an  individual  has  participated  in  the  performance  of  a  procurement 
function  in  connection  with  a  DoD  awarded  defense  contract  and  is  contacted  by 
the  defense  contractor  to  whom  the  defense  contract  was  awarded  regarding  future 
employment  opportunities  with  the  defense  contractor,  the  individual  must: 

(1)  Promptly  report  the  contact  to  his 
supervisor  and  to  the  DoD  Component  DAEO;  and 

(2)  Disqualify  himself  from  all  participation  in 
the  perfoitnance  of  procurement  functions  relating  to  contracts  of  the  defense 
contractor. 


b.  A  DcD  employee  is  not  reouired  to  report  an 
initial  contact  with  a  defense  contractor  or  disqualify  himself  if  he  terminates  the 
contact  immediately  and  rejects  any  offer  of  employment.  The  individual  must 
make  a  report  and  disqualify  himself,  however,  if  subsequent  contacts  are  made. 

A-102.  10  U.S.C.  2397,  "Employees  or  Former  Employees  of 

Defense  Contractors;  Reports."  This  statute  requires  all  former  civilian  DoD 
employees  GS/GM-13  or  above,  or  military  officers  0-4  or  above,  to  file  DD  Fbrm 
1787,  Appendix  C  of  this  Reflation,  for  a  period  of  two-years  after  leaving 
Federal  (government  service,  if  the  former  DoD  employee  is  employed  with  a 
defense  contractor  who  had  been  awarded  $10  million  in  defense  contracts  during 
the  year  preceding  employment  of  the  former  DoD  employee,  and  the  former  Dc^ 
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employee  receives  at  least  $25,000  a  year  ($12  per  hour)  from  the  defense 
contractor. 


A-103.  10  U.S.C.  2397b.  "Certain  Former  DoD  Procurement 

Officials:  Limitations  on  Employment  by  Contractors".  This  statute  imposes  a  two 
year  prohibition  on  former  civilian  DoD  employees  GS/GM-13  and  above,  and 
former  military  officers  0-4  and  above,  from  accepting  more  than  $250  in  payment, 
gift,  benefit,  reward,  favor,  or  gratuity  (i.e.,  compensation)  from  defense  contractors 
who  had  defense  contracts  in  a  total  amount  greater  than  $10  million  during  the 
fiscal  year  preceding  the  fiscal  year  that  such  compensation  was  accepted,  if  the 
individual: 


a.  Spent  the  majority  of  his  working  days  during  the 
two-year  period  prior  to  leaving  Federal  Government  service  performing  a 
procurement  function  at  a  site  or  plant  owned  or  operated  by  the  defense 
contractor;  or 


b.  Performed  procurement  functions  relating  to  a 
major  system,  on  a  majority  of  the  individual's  working  days  during  the  two-year 
period  prior  to  leaving  Federal  Government  service,  and  in  the  performance  of 
those  functions  participated  personally  and  substantially  in  a  manner  involving 
decision-making  responsibilities,  through  contact  with  the  defense  contractor;  or 

c.  In  the  case  of  former  DoD  employees.  Senior 
Executive  Service  and  above,  and  former  military  officers  0-7  and  above,  acted  as 
a  primary  representative  of  the  United  States  during  the  two-year  period  prior  to 
leaving  Federal  Government  service,  in  the  negotiation  of  a  defense  contract  in  an 
amount  in  excess  of  $10  million  with  the  defense  contractor,  or  in  the  negotiation 
of  an  unresolved  claim  in  excess  of  $10  million. 

A-104.  18  U.S.C.  281.  ’’Restriction  on  Retired  Military  Officers 

Regarding  Certain  Matters  Affecting  the  Government" 

a.  This  statute  prohibits  a  retired  military  officer  of 
the  Armed  Forces  from  accepting  any  compensation,  for  a  period  of  two-years 
after  release  from  active  duty,  for  the  representation  of  any  individual  in  the  sale 
of  anything  to  the  United  States  through  the  Military  Department  from  which  the 
military  ofhcer  is  retired. 


b.  The  statute  also  prohibits  a  retired  military  officer, 
during  the  two-year  period  following  the  military  officer's  release  from  active 
duty,  from  prosecuting  or  assisting  in  the  prosecution  of  any  claim  against  the 
United  States  involving  the  Military  Department  from  which  the  military  officer  is 
retired,  or  involving  any  subject  matter  with  which  the  military  officer  was  directly 
connected  while  in  an  active  duty  status. 


♦ 
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A-105.  37  U.S.C.  801.  "Restriction  on  Payment  to  Certain 

Officers".  This  statute  prohibits  the  Federal  Government  from  paying  any  retired 
officer,  for  a  period  of  three  years  after  such  military  officer's  name  is  placed  on  a 
retired  list  of  the  Regular  Army,  Navy,  Air  Force  or  Marine  Corps,  who  is 
engaged  for  himself  or  others  in  selling,  or  contracting  or  negotiating  to  sell, 
supplies  or  war  material  to  an  agency  of  DoD,  the  Coast  Guard,  the  Public  Health 
Service,  or  the  National  Oceanic  and  Atmospheric  Administration. 

SECTION  2.  OTHER  LAWS  RELATED  TO  STANDARDS  OF  ETHICAL 

CONDUCT 

A-200.  OGE  Digest.  Other  ethics  statutes  are  summarized  in 
5  C.F.R.  2635.801(d)  and  902  in  subsection  2-100  of  this  Regulation. 

A-201.  Related  Statutes.  Engaging  in  the  following  activities 
may  subject  current  and  former  DoD  employees  to  criminal  and/or  other  penalties: 

a.  Aiding,  abetting,  counseling,  commanding, 
inducing,  or  procuring  another  to  commit  a  crime  under  any  criminal  statute 
(18  U.S.C.  2); 


b.  Concealing  or  failing  to  report  to  proper 
authorities  the  commission  of  a  felony  under  any  criminal  statute  if  the  individual 
knew  of  the  actual  commission  of  the  crime  (18  U.S.C.  4); 

c.  Conspiring  with  one  or  more  persons  to  commit  a 
crime  under  any  criminal  statute  or  to  defraud  the  United  States,  if  any  party  to 
the  conspiracy  does  any  act  to  further  the  object  of  the  conspiracy  (18  U.S.C.  371); 

d.  Misuse  of  a  Federal  Government  vehicle  (31  U  S.C. 

1344  and  1349(b)); 

e.  Interference  in  an  examination  or  personnel  action 
in  connection  with  Federal  Government  employment  (18  U.S.C.  1917); 

f.  Conversion  of  Federal  Government  property 

(18  U.S.C.  641); 

g.  Private  use  of  public  money  (18  U.S.C.  653), 
embezzlement  of  the  money  or  property  of  another  individual  in  the  possession  of 
a  DoD  employee  by  reason  of  his  Federal  Government  employment  (18  U.S.C. 

654); 
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h.  Certain  p>olitical  activities  (5  U.S.C.  7321-7327, 

18  U.S.C.  600-603  and  606-607  apply  to  civilian  DoD  employees,  and  DoD  Directive 
1344.10  applies  to  military  members); 

i.  Failing  to  register  under  the  Foreign  Agents 
Registration  Act  of  1983  and  acting  as  an  agent  of  a  foreign  principal  when 
required  to  register  (18  U.S.C.  219); 

j.  Soliciting  contributions  for  gifts  or  giving  gifts  to 
superiors,  or  accepting  gifts  from  subordinates  (5  U.S.C.  7351)  applies  to  civilians, 
regulations  set  out  in  5  C.F.R.  2635.301  through  304  in  subsection  2-100  of  this 
Regulation,  and  subsection  2-203  of  this  Regulation,  apply  to  both  military  and 
civilian  DoD  employees; 


k.  Accepting,  without  statutory  authority,  any  present, 
emolument,  office  or  title,  or  employment  of  any  kind,  from  any  king,  prince,  or 
foreign  state  without  the  consent  of  the  Congress;  this  restriction  applies  to  any 
person  holding  any  office  or  profit  in  or  trust  of  the  Federal  Government, 
including  all  retired  military  members  and  Regular  enlisted  members  (Article  I, 
Section  9,  Clause  8,  of  the  Constitution  of  the  United  States;  exceptions  to  this 
restriction  are  at  37  U  S.C.  908); 


976); 


1.  Union  activities  of  military  members  (10  U.S.C. 


m. 


Violating  merit  system  principles  (5  U.S.C.  2301). 
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APPENDIX  B 

PROCUREMENT  INTEGRITY 
SECnON  1.  PROCUREMENT  INTEGRITY 

B-100.  FAR  3.104.  "Procurement  Integrity" 
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FEDERAL  ACQUISITION  CIRCULAR 

November  30,  1990  Number  90-2 

Federal  Acquisition  Circular  (FAC)  90-2  is  issued  under  the 
authority  of  the  Secretary  of  Defense,  the  Administrator  of 
General  Services,  and  the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 


Unless  otherwise  specified,  all  Federal  Acquisition  Regulation 
(FAR)  and  other  directive  material  contained  in  FAC  90-2  is 
effective  November  30,  1990. 


PART  3 

IMPROPER  BUSINESS  PRACTICES  AND 
PERSONAL  CONFLICTS  OF  INTEREST 

34)00  Scope  of  part 

This  part  prescribes  policies  and  procedures  for  avoid- 
ntg  improper  business  practices  and  persocal  ccoflicts  of 
interest  and  for  dealing  with  their  apparent  or  actual  occur* 
rence. 

SUBPART  3.1— SAFEGUARDS 
3.101  Standards  of  conduct 
3.101*1  General 

Government  business  shall  be  conducted  in  a  manner 
above  n^Moach  and.  except  as  authorized  by  statute  or  reg* 
ulation,  with  complete  impartiality  and  with  prefecential 
treatment  for  none  Transactions  relating  to  the  expenditure 
of  public  fluids  require  the  highest  degree  of  public  trust 
and  an  impeccaUe  standard  of  conduct  Hie  general  rule  is 
to  avoid  strictly  any  conflict  of  interest  or  even  the  appear* 
ance  of  a  conflict  of  interest  in  Ooverrmentcontiactor 
relationskii».  While  many  Federal  laws  and  regulations 
place  restrictions  on  the  actions  of  Government  personnel, 
their  ofkial  conduct  must,  in  addition,  be  such  that  they 
srould  have  no  leluctance  to  make  a  full  public  disclosure 
ofthei*  actions. 

3.101*2  Solicitation  and  acceptance  of  gratuities  by 

Goveromcat  pcraoaneL 

As  a  rule,  no  Government  employee  may  solicit  or 
accept,  directly  or  indirectly,  any  gratuity,  gift,  favor, 
entertainment,  loan,  or  anything  of  mooetsiy  value  Crom 
anyone  who  (a)  has  or  is  seeking  to  obtain  Government 
business  with  the  ernidoyee‘8  agency,  (b)  conducts  activi¬ 
ties  that  am  regular  by  the  employee's  agency,  or  (c)  Ims 
interests  that  may  be  substantially  affected  by  the  pofor* 
mance  or  nonperformance  of  the  employee’s  official 
duties.  Certain  limited  exceptions  are  authorized  in  agency 
regulations. 

3.101*3  Agency  regulations. 

(a)  Agencies  are  required  by  Executive  Ordcu'  11222  of 
l^y  %.  1965,  and  5  CFR  735  to  prescribe  "Standards  of 
CondiKL"  These  agency  standards  contain— 


(1)  Agency-authorized  exceptions  to  3.101*2;  and 

(2)  Disdplinary  meannes  for  persons  violating  the 
stand&'ds  of  oontiuct 

(b)  Requiroineoti  for  empipyee  financial  disclosure  and 
restrictions  on  private  employment  for  former  Oovenuneat 
cmplt^eet  are  in  Office  of  Personnel  Management  nad 
agency  regulntiona  implementing  Public  Law  95*321, 
which  amended  18  U.S.C.  207, 

3l102  Cflldals  not  to  benefit 

3.102- 1  GeneraL 

41  U.S.C.  22  requires  that  most  Government  conoacts 
explicitly  state  that  no  member  of  Congress  shall  be  admit¬ 
ted  to  any  share  or  part  of  the  contract  or  any  benefit  aris¬ 
ing  from  it.  If  a  contract  is  made  between  the  U.S. 
Government  and  any  member  of  or  delegate  to  Congress, 
or  resident  commissioner,  it  may  constimte  a  vtolation  of 
18  U.S.C.  431  and  432,  resulting  in — 

(a)  Buh  the  officer  or  empbyee  of  the  Govoumsiit  who 
awarded  the  contract  and  the  member,  delegate,  or  resident 
commissioner  being  subject  lo  criminal  penalties; 

(b)  Hie  contract  being  void;  and 

(c)  The  contractor  having  to  return  any  consideration 
paid  by  the  Governmem  under  the  contract 

3.102*2  Contract  danse. 

Hie  contracting  officer  shall  insert  the  clause  at  32JX)3* 
1.  Officials  Not  to  Benefit,  in  solicitations  and  contracts, 
exeqN  those  related  lo  agriculture  that  are  exempted  by  4l 
Ui5.C.22. 

3.103  Independent  pricing. 

3.103- 1  Solicitation  provision. 

The  contracting  officer  shall  insert  the  provision  at 
52.203*2,  Certificate  of  Irdqiesident  Price  Determination, 
in  aoUcitations  when  a  firm-fned-price  contract  or  fixed- 
price  contract  with  economic  pike  adjustment  is  contem- 
olaied.  unless~ 

(s)  Hie  acquisition  is  to  be  made  under  the  small  pur¬ 
chase  procedures  in  Part  13; 

(b)  ReseiA-ed. 

(c)  Hie  soUcitatioo  is  a  request  for  technical  proposals 
under  two-stq;>  sealed  bidding  procedures;  or 

(d)  The  solicitation  is  for  udiity  services  for  which  rates 
are  set  by  law  or  regulation. 
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3.103-2 

3.103*2  Evaluating  the  ccrtifkation. 

(a)  Evaluation  guidelines.  (1)  None  of  the  following,  in 
and  of  itself,  constitutes  “disclosure”  as  it  is  used  in  sub- 
paragraph  (aX2)  of  the  CerUficate  of  Independent  Price 
Determination  (hereafter,  the  certificate): 

(i)  The  fact  that  a  nrm  has  published  price  lists, 
rates,  or  tariffs  covering  items  being  acquued  by  the 
Government 

(ii)  The  fact  that  a  firm  has  informed  prospective 
customers  of  ];Mx>posed  or  pending  publication  of  new 
or  revised  price  lists  for  items  being  acquired  by  the 
Government 

(iii)  The  fact  that  a  firm  has  sold  the  same  items  to 
commercial  customers  at  the  same  prices  being 
offered  to  the  Government 

(2)  For  the  purpose  of  subparagtxqth  (b)(2)  of  the  cer¬ 
tificate,  an  individual  may  use  a  blai^  authorization  to 
act  as  an  agent  for  the  person(s)  responsible  for  deter¬ 
mining  the  offered  prices  if — 

(i)  The  proposed  contract  to  which  the  certificate 
applies  is  cle^y  within  the  scope  of  the  authoriza¬ 
tion;  and 

(ii)  The  person  giving  the  authorization  is  the 
person  within  the  offeror’s  organization  who  is 
responsible  for  determining  the  prices  being  offered 
at  the  time  the  certification  is  made  in  the  particular 
offer. 

(3)  If  an  offer  is  submitted  jointly  by  two  or  more 
concents,  the  certification  provided  by  the  representa¬ 
tive  of  each  concern  applies  only  to  the  activities  of  that 
conertn. 

(b)  Rejection  of  offers  suspected  of  being  collusive.  (1) 
If  the  offeror  deleted  or  modified  subparagraph  (aXl)  or 
(aX3)  or  paragraph  (b)  of  the  certificate,  the  contracting 
officer  sh^I  reject  the  offeror's  bid  or  proposal. 

(2)  If  the  offeror  deleted  or  modified  subparagrqih 
(a)^)  of  the  cenificate,  the  offeror  must  have  furnished 
with  its  offer  a  signed  statement  of  the  circumstances  of 
the  disclosure  of  prices  contained  in  the  bid  or  proposal 
The  chief  of  the  contracting  office  shall  review  the 
altered  certificate  and  the  statement  and  shall  determine, 
in  writing,  whether  the  disclosure  was  nude  for  the  pur¬ 
pose  or  had  the  effect  of  restricting  competition.  If  the 
determination  is  positive,  the  bid  or  proposal  shall  be 
rejected;  if  it  is  negative,  the  bid  or  prt^xisal  shall  be 
considered  for  award. 

(3)  Whenever  an  offer  is  rejected  under  subparagraph 

(1)  or  (2)  above,  or  the  certificate  is  suspected  of  being 
false,  the  contracting  officer  shall  report  the  situation  to 
the  Attorney  General  in  accordance  with  3.303. 

(4)  The  determination  made  under  subparagraph  (2) 
above  shall  not  prevent  or  inhibit  the  prosecution  of  any 
criminal  or  civil  actions  involving  the  occurrences  or 
transactions  to  which  the  certificate  relates. 


3.103- 3  The  need  for  further  certifications. 

A  contractor  that  properly  executed  the  certificate 
before  award  does  not  have  to  submit  a  separate  certificate 
with  each  proposal  to  perform  a  work  order  or  similar 
ordering  instrument  issued  pursuant  to  the  terms  of  the 
contract,  where  the  Government’s  requirements  cannot  be 
met  from  another  source. 

3.104  Procurement  integrity. 

3.104- 1  General 

(a)  Section  3.104  implements  section  27  of  the  Office 
of  Federal  Procurement  Policy  Act  (41  U.S.C.  423),  as 
amended  by  section  814  of  the  FY  90/91  National  Defense 
Authraization  Act,  Pub.  L  101-189,  and  section  815  of  the 
1991  National  Defense  Authorization  Act,  Pub.  L  lOl-SlO 
(hereinafier  section  27  is  referred  to  as  “the  Act”  or  “the 
law  as  amended”).  Agency  suppIementatitMi  of  3.104  and 
any  clauses  required  by  3.104  must  be  approved  at  a  level 
not  lower  than  the  Senior  Procurement  Executive  of  the 
agency,  unless  a  higher  level  of  approval  is  required  by  law 
for  tha  agency. 

(b)  Agency  employees  are  reminded  that  much  of  the 
conduct  prohibited  by  the  Act  is  also  prohibited  by  other 
statutes  and  regulations.  For  example — 

(1)  The  offer  or  acceptance  of  a  bribe  or  gratuity  is 
prohibited  by  18  U.S.C.  201, 10  U.S.C.  2207,  5  U.S.C. 
7353.  and  5  CFR  Parts  735  and  2635; 

(2)  Employment  discussions  are  covered  by  18  U.S.C 
208  which  precludes  a  Government  employee  from  pattic- 
q»ting  personally  and  substantially  in  any  particulv  mat¬ 
ter  that  would  affect  the  financial  interests  of  any  person 
with  whom  the  employee  is  negotiating  for  employinent; 

(3)  Post-employment  restrictions  are  covert  by  18 
U.S.C.  207  which  prohibits  certain  activities  by  former 
Government  employees,  including  representation  of  a 
contractor  before  the  Government  in  relation  to  any  con¬ 
tract  on  which  the  former  employee  worked  while 
employed  by  the  Government;  and 

(4)  FAR  Parts  14  and  15,  which  place  restrictions  on 
the  release  of  infonnation  related  to  procurements  and 
other  contractor  infonnation  which  must  be  protected 
under  18  U.S.C.  1905.  In  addition,  5  CFR  Part  735  pro¬ 
tects  non-public  Govemmem  information. 

3.104- 2  Applicability. 

(a)  Conduct  and  procurement  activities  during  the 
period  July  16, 1989,  through  November  30, 1989. 

(1)  Gratuities,  employment  discussions,  and  solicit¬ 
ing,  obtaining,  or  disclosing  proprietary  or  sourc  e 
selection  uformation. 

(i)  Participation  in  a  procurement  during  the  peri¬ 
od  July  16.  1989,  through  November  30,  1989, 

whether  as  a  procurement  official,  competing  con- 
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tractor  or  through  access  to  information,  subjects  the 
participant,  during  that  period,  to  the  prohibitions 
contained  in  section  27  as  originally  enacted. 

(ii)  If  a  particular  procurement  which  was  begun 
during  the  period  July  16,  1989,  through  November 
30, 1989,  has  not  bew  completed  by  November  30, 
19W,  then  on  or  after  December  1 , 1990 — 

(A)  Any  person  who  was  subject  to  the  prohi¬ 
bitions  on  di%losing  {Hopiietaiy  or  source  selec¬ 
tion  information  contained  in  subsection  27(c)  of 
the  law  as  originally  enacted  is  subject  to  the  dis¬ 
closure  prohibitions  of  subsection  27(d)  of  the  law 
as  amended; 

(B)  Except  as  provided  in  subdivision 

(a)(l)(ii)(A)  of  this  subsection,  a  procurement 
oGficial  who  was  subject  to  the  prohibitions  on 
gratuities,  employment  discussions,  and  disclosing 
pit^et^  or  source  selection  information  con¬ 
tained  in  subsection  27(b)  of  the  law  as  originally 
enacted  is  subject  to  the  prohibitions  under  sub¬ 
section  27(b)  the  law  as  amended,  if  the  activi¬ 
ties  performed  by  the  procurement  official  prior  to 
December  1, 1989,  would  also  make  him  or  her  a 
procurement  official  under  subsection  27(b)  of  the 
law  as  amended;  and 

(C)  Except  as  provided  in  subdivision 
(aXl)(iiXA)  of  this  subsection,  a  competing  con¬ 
tractor  who  was  subject  to  the  prohibitions  on  gra¬ 
tuities,  employment  discussions,  and  soliciting  or 
obtaining  proprietary  or  source  selection  informa¬ 
tion  contained  in  subsection  27(a)  of  the  law  as 
oiigiiudly  enacted  is  subject  to  the  prohibitions 
under  subsection  27(a)  of  the  law  as  amended  if  it 
is  still  a  competing  contractor  for  that  procure¬ 
ment  on  or  afW  December  1, 1990. 

(2)  Post-employment  restrictions. 

(i)  Current  and  former  Government  employees 
who  were  procurement  officials  during  the  period 
July  16, 1989,  through  November  30, 1989,  are  sub¬ 
ject,  during  that  period,  to  the  post-employment 
restrictions  contained  in  section  27  as  originally 
enacted. 

(ii)  On  or  after  June  1,  1991,  current  and  former 
(joveriunent  employees  who  were  procurement  offi¬ 
cials  during  the  period  July  16.  1989,  through 
November  30.  1989,  become  subject  to  the  post¬ 
employment  restrictions  contained  in  subsection 
27(0  of  the  law  as  amended,  if— 

(A)  The  activities  performed  by  the  procure¬ 
ment  official  during  the  period  July  16,  1989, 
through  November  30,  1989,  would  also  make 
him  or  her  a  procurement  official  under  section 
27,  of  the  law  as  amended;  and 

(B)  The  2-year  period  of  any  post-employment 
restriction  that  attached  during  the  period  July  16, 


1989,  through  November  30.  1989,  has  not 

expired. 

(b)  Conduct  and  procurement  activities  dwing  the 
period  December  1, 1989,  through  November  30, 1990. 

(1)  Gratuities,  employment  discussions,  and  solicit¬ 
ing,  obtaining,  or  disclosing  proprietary  or  sourc  e 
selection  informcuion. 

(i)  The  prohibitions  on  gratuities,  employment 
discussions,  and  soliciting,  obtaining,  or  disclosing 
proprietary  or  source  selection  information  contained 
in  section  27  were  suspended  during  the  period 
December  1.  1989,  through  November  30,  1990. 
Neither  the  prohibitions  contained  in  section  27  as 
originally  enacted  nor  as  amended  tippXy  during  the 
suspension  period.  Participation  in  a  procurement 
solely  during  the  suspension  period  does  not  subject 
any  person  la  any  of  these  prohibitions  on  or  after 
Dromber  1. 1990. 

(2)  Post  employment  restrictions. 

(i)  The  post-employment  restrictions  contained  in 
section  27  were  suspended  during  the  period 
December  1,  1989,  through  November  30,  1990. 
Neither  the  post-employment  restrictions  contained 
in  section  27  as  originally  enacted  nor  as  amended 
^ly  to  any  person  during  the  suspension  period.  In 
addition,  these  post-employment  restrictions  do  not 
apply  on  or  after  December  1, 1990,  to  any  current  or 
former  Government  employee  whose  only  participa¬ 
tion  in  a  procurement  occurred  during  the  period 
from  December  1,  1989,  through  November  30, 
1990. 

(ii)  The  suspension  of  the  post-employment 
restrictions  during  the  period  December  1,  1989, 
through  November  30.  1990,  does  not  interrupt  the 
running  of  the  2-year  period  of  any  post-employment 
restriction  that  attachcxl  to  a  Government  employee 
who  was  a  inocuiement  official  during  .the  period 
July  16, 1989,  through  November  30, 1989. 

(c)  Conduct  and  procurement  activities  on  or  after 
December  1, 1990. 

(1)  Gratuities,  employment  discussions,  and  solicit¬ 
ing,  obtaining,  or  disclosing  proprietary  or  sourc  e 
selection  irformation. 

(i)  The  prohibitions  contained  in  section  27,  of  the 
law  as  amended,  triply  on  or  after  December  1, 1990. 
to  persons  who  participate  in  a  pioc4iretnent  on  or  alter 
that  date,  whether  as  a  procurement  official,  a  compet¬ 
ing  contractor,  or  through  access  to  information. 

(ii)  As  provided  in  subdivision  (aXlXiO  of  this 
subsection,  the  prohibitions  contained  in  section  27. 
of  the  law  as  amended,  may  also  apply  to  procure¬ 
ment  officials,  competing  contractors,  and  other  per¬ 
sons  who.  during  the  period  July  16,  1989,  through 
November  30, 1989,  were  subject  to  the  prohibitions 
of  section  27  as  originally  enacted. 
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(2)  Post-employment  restrictions. 

(i)  Pub.  L  lOl-SlO  continues  the  suspension  of 
the  post-employment  restrictions  contain^  in  sub¬ 
section  27(0  of  the  law  as  amended  through  May  31. 
1991.  Government  employees  who  perform  procure¬ 
ment  official  activities  solely  during  the  period 
December  1.  1990,  through  May  31,  1991.  do  not 
become  subject  to  the  post-employment  restrictions 
contained  in  subsection  27(0  of  the  law  as  amended 
either  during  or  after  the  suspension  period. 

(ii)  The  post-employment  restrictions  of  subsec¬ 
tion  27(0  of  the  law  as  amended  are  effective  June  1. 
1991.  Government  employees  who  perform  procure¬ 
ment  official  activities  on  or  after  June  1. 1991,  ate 
subject  to  those  restrictions. 

(iii)  As  provided  in  subdivision  (a)(2Ku)  of  this 
subsection,  the  post-«mployment  restrictions  con¬ 
tained  in  subsection  27(0  of  the  law  as  amended  may 
also  i^ly.  on  or  after  June  1. 1991,  to  current  or  for¬ 
mer  Government  employees  who  were  procurement 
officials  during  the  period  July  16,  1989,  through 
November  30. 1989. 

(iv)  The  continued  suspension  of  the  post¬ 
employment  restrictions  does  not  interrupt  the  run¬ 
ning  of  the  2-year  period  of  any  post-employment 
restriction  that  attached  to  a  procurement  official  dur¬ 
ing  the  period  July  16, 1989,  through  November  30, 
1989. 

3.104-3  Statutory  prohibitions  and  restrictions. 

As  provided  in  section  27  of  the  Act,  the  following  con¬ 
duct  is  prohibited: 

(a)  Prohibited  conduct  by  competing  contractors  (sub¬ 
section  27(a)  of  the  Act).  During  the  conduct  of  any 
Federal  agency  procurement  of  property  or  services,  no 
competing  contractor  or  any  officer,  employee,  rqxesenta- 
tive,  agent,  or  consultant  (tf  any  competing  contractor  shall 
knowingly — 

(1)  Make,  directly  or  indirectly,  any  offer  or  promise  of 
future  employment  or  business  opportuni^  to.  or  engage, 
directly  or  inditectly,  in  any  disciBsioa  of  future  employ¬ 
ment  or  business  opportunity  with,  any  procutement  offi¬ 
cial  of  such  agency,  except  as  provided  in  3.104-6(b): 

(2)  Offer,  give,  or  promise  to  offer  or  give,  directly 
or  indirectly,  any  money,  gratuity,  or  other  thing  of  value 
to  any  procurement  official  of  such  agency,  or 

(3)  Solicit  or  obtain,  directly  or  indirectly,  ftom  any 
officer  or  employee  of  such  agency,  prior  to  the  award 
of  a  contract  any  proprietary  or  source  selection  infor¬ 
mation  regarding  such  procuremenL 

(b)  Prohibited  conduct  by  procurement  officials  (sub¬ 
section  27(b)  of  the  Act).  During  the  conduct  of  any 
I^eral  agency  procurement  of  property  or  services,  no 
procurement  official  of  such  agency  shall  knowingly — 

(1)  Solicit  or  accept,  directly  or  indirectly,  any 


promise  of  future  employment  or  business  q)portunity 
from,  or  engage,  directly  or  indirectly,  in  any  discus.sion 
of  future  employment  or  business  opportunity  with,  any 
officer,  employee,  representative,  tsgent,  or  consultant  of  a 
competing  contracav,  exeqx  as  provided  in  3.104-6(a}; 

(2)  Ask  for,  demand,  exact,  solicit,  seek,  accept, 
receive,  or  agree  to  receive,  directly  or  indirectly,  any 
money,  gratuity,  or  other  thing  of  value  from  any  offxxr, 
employee,  representative,  agent,  or  consultant  of  any 
competing  contractor  for  such  procurement;  or 

(3)  Disclose  any  proprietary  or  source  selection 
information  regarding  such  procurement  directly  or 
indirectly  to  any  person  other  than  a  person  authorized 
by  the  head  of  such  agency  or  the  contracting  officer  to 
receive  such  information. 

(c)  Disclosure  to  unauthorised  persons  (subsection 
27(d)  of  the  Act).  During  the  conduct  of  any  Federal  agen¬ 
cy  procurement  of  property  or  services,  no  person  who  is 
given  authorized  or  unauthorized  access  to  prtqrrietary  or 
source  selection  information  regarding  such  procurement, 
shall  knowingly  disclose  such  information,  dii^tly  or  indi¬ 
rectly,  to  any  person  other  than  a  person  authorized  by  the 
head  of  such  agency  or  the  contracting  officer  to  receive 
such  iriformaiion. 

(d)  Post-employment  restrictions  resulting  from  pro  - 
curement  activities  of  Government  officers  or  employees 
who  are  or  were  procurement  officials  (subsection  27(f)  of 
the  Act;  not  ^ective  until  June  1, 1991). 

(1)  No  individual  who,  while  serving  as  an  officer  or 
employee  of  the  Government  or  member  of  the  Armed 
Forces,  was  a  procurement  official  with  respect  to  a  par¬ 
ticular  procurement  may  knowingly — 

(i)  Participate  in  any  manner,  as  an  officer, 
employee,  agent,  or  representative  of  a  competing 
contractor,  in  any  negotiations  leading  to  the  awar/i, 
modification,  or  extension  of  a  contract  fur  such  pro¬ 
curement;  or 

(ii)  Participate  personally  and  substantially  on 
behalf  of  the  competing  contractor  in  the  pc/for- 
tiuutce  of  such  contract 

The  restrictions  in  subdivisions  (d)(lXi)  nnd  (d)(lXu)  of 
this  subsection  apply  during  the  period  ending  2  years  alter 
the  last  date  such  individual  participated  •pztsntalXy  aiid 
substantially  in  the  conduct  of  such  imxvtemetu  or  person¬ 
ally  reviewed  and  approved  the  award,  modification,  or 
extension  of  any  contract  for  such  procurement 

(2)  This  subsection  does  not  apply  to  any  parlic^- 
tion  referred  to  in  subdivisions  (d)j.lXi)  and  (dXl))'u)  of 
this  subsection  with  reiqject  to  a  s  jbcontraclur  who  is 
a  competing  contractor  unless — 

(i)  The  subcontractor  is  a  fust  or  secord  tier  sub¬ 
contractor  and  thr.  subcontract  is  for  ^it  amount  that 
is  in  excess  of  $/00.0(X);  or 

(ii)  The  subcontractor  significantly  assisted  the 
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prime  contractor  with  respect  to  negotiation  of  the 
prime  contract;  or 

(iii)  The  procurement  official  involved  in  the 
award,  modification,  or  extension  of  the  prime  con¬ 
tract  personally  directed  or  recommended  the  particu¬ 
lar  subcontractor  to  the  piime  contractor  as  a  source 
for  the  subcontract;  or 

(iv)  The  procurement  official  penonally  reviewed 
and  i^ipfDved  the  iward,  modification,  or  extension 
of  the  subcontract 

3.104- 4  Definitions. 

As  used  in  this  subsection — 

(q)  “Agency  ethics  official**  means  the  designated  agen¬ 
cy  ethics  official  described  in  5  CFR  2638.201  and  any 
other  person,  including  deputy  ethics  officials  described  in 
I  5  CFR  2638!204,  to  whom  authority  under  3.104-6(0  and 

3.104- 8(e)  has  been  delegated  by  the  designated  agency 
ethics  o^ial 

(b) (1)  “Competing  contractor,"  with  respect  to  any 
procurement  (including  any  procurement  using  proce¬ 
dures  other  than  competitive  procedures)  of  property  or 
services  means  any  entity  (such  as  an  individual,  partner¬ 
ship,  corporation,  educational  institution,  nonprofit  or 
not  for  profit  oiganization,  or  business  unit)  legally  capa¬ 
ble  of  entering  into  a  contract  or  subcontract  in  its  own 
name  that  is,  or  is  reasonably  likely  to  become,  a  com¬ 
petitor  for  or  recipient  of  a  contract  or  subcontract  under 
such  procurement,  and  includes  any  other  person  acting 
on  behalf  of  such  an  entity. 

(2)  The  term  “competing  contractor**  includes  the 
incumbent  contractor  in  the  case  a  contract  modifica¬ 
tion. 

(3)  An  entity  shall  not  be  considered  a  competing 
contractor  whenever,  by  action  of  the  Gevemment  or  the 
entity,  it  is  clear  that  the  entity  will  not,  or  wifi  no 
longer,  participate  in  a  particular  procuremem. 

(4)  Fbr  purposes  of  subsections  27(a)  and  27(b)  oi 
the  Act,  the  ph^  “representative,  agent,  or  consultant 
of  a  competing  conttarioi“  means  any  entity,  other  than 
an  officer  or  employee  of  a  oorepeting  contractor,  acting 
on  belialf  of,  oi  providing  adxice  tO,  a  conqreting  con- 
tiiTcior  with  reg^  to  a  particular  Federal  agency  pro- 
enremenc 

(c) (1)  “During  the  conduct  of  any  F^^deral  agency 
procurement  of  property  or  services"  means,  except  for 
broad  agency  announcements,  small  business  innovative 
research  programs,  and  unsolicited  proposals  (see  sub- 
paragraphs  (c)(3)  ijitd  (cX4)  of  this  subsMtion),  the  peri¬ 
od  beginning  on  the  earliest  date  upon  which  an  identifi¬ 
able,  specific  action  is  taken  for  the  particular  procure¬ 
ment  and  concluding  upon  the  award  or  modification  "f  a 
contract  or  the  cancellation  of  the  procurement;  provided, 
however,  that  in  no  event  shall  the  conduct  of  the  pro- 
curemer^t  be  deemed  to  have  begun  prior  to  the  decision 
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by  an  authorized  agency  official  to  satisfy  a  specific 
agency  need  or  requirement  by  procurement.  These 
actions  are — 

(i)  Drafting  a  specification  or  a  statement  of 
work; 

(ii)  Review  and  rgrproval  of  a  ^recification; 

(iii)  Requirements  computation  at  an  inventory 
control  point; 

(iv)  Development  of  procurement  or  purchase 
requests; 

(v)  Prqraration  or  issuance  of  a  solicitatioit; 

(vi)  Evaluation  of  bids  or  proposals; 

(vii)  Selection  of  sources; 

(viii)  Conduct  of  negotiations;  or 

(ix)  Review  and  approval  of  the  award  of  a  con¬ 
tract  or  contraa  modification. 

(2)  Each  contract  award  aitd  each  contract  modifica¬ 
tion  constitutes  a  separate  procurement  action;  i.e..  a 
separate  period  to  which  the  prohibitions  and  the 
requirements  of  the  Act  apply. 

(3)  For  broad  agency  announcements  and  small 
busirtess  innovative  research  programs,  each  proposal 
received  by  an  agertcy  shall  c<>nstiuite  a  separate  pro¬ 
curement  fur  purposes  of  the  AcL  The  conduct  of  each 
procurement  shall  be  deemed  to  have  begun  vpon  the 
date  a  Conimt  rce  Business  Daily  announament  was 
made  regarding  the  availability  of  the  broad  agency 
announcement  or  the  date  a  solicitation  was  released 
for  the  small  business  innovative  research  program. 
The  conduct  of  the  procurement  shall  end  upon  the 
award  of  a  contract  or  contract  modification  incident  to 
each  proposal  or  the  written  rejection  of  each  specific 
propt^. 

(4)  Each  unsolicited  proposal  shall  be  considered  a 
separate  procurement  for  purposes  of  the  Act.  Forunso- 
lidted  profosds.  the  conduct  of  the  prcxuaemeitt  shall  be 
deemed  to  have  begun  igxw  the  prUication  date  of  agen- 
eral  statement  of  agency  needs  (see  15303(d)),  or  if  an 
agency  docs  not  publicize  a  gen^  statement  of  agency 
needs,  iqxm  the  provisiua  of  advance  guidance  lebied  lo 
agency  needs  (see  15304(^l))orthcreoeiptoftheiaiso> 
iidted  proposal,  vdiichever  is  earlier.  The  conduct  of  the 
procurement  shall  end  iqx»  the  award  of  a  contract  or 
contract  modification  or  the  rejection  of  the  proposal 

(d)  *t3oveinment  officer  or  employee”  means  a  person 
who  is  employed  by  a  Federal  agency  (see  Subpart  2.1)  and 
who  is  30  such  status  during  the  period  July  16,  1989, 
through  November  30.  1989,  or  on  or  after  December  1, 
1990.  This  includes — 

(1)  A  member  of  the  uniformed  services  as  defined 
in  section  101(3)  of  title  37,  United  States  Code; 

(2)  A  person  who  is  a|qx>inted  to  a  position  in  the 
Federal  Oovenunent  under  title  S,  United  States  Code, 
or  any  other  title  authorizing  such  appointments,  includ¬ 
ing  a  person  under  a  temporary  appointmenq  and 
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(3)  A  special  Oovenunent  employee  as  defined  in 
aoction  202  oC  tide  18,  United  States  Code. 

(e)  ‘‘Modirlcatioa"  means  the  addition  of  new  work  to  a 
contmict,  or  the  extenskn  of  a  contract,  which  requites  a 
justification  and  approval  (see  Subpart  6.3).  It  d^  not 
include  an  option  where  all  the  lenns  of  the  option,  includ¬ 
ing  option  prices,  are  set  forth  in  the  contract  and  all 
requirements  for  option  exercise  have  been  satisfied, 
change  orders,  administrative  changes,  or  any  other  con¬ 
tract  changes  that  are  within  the  scope  of  the  contract 
(0(1)  **Gntiiity  or  other  dung  of  value"  includes  any 
gift,  &vor,  cnteitainmeat  or  other  item  having  monetary 
value.  Ihe  phiaae  includes  services,  conference  fees,  ven¬ 
dor  promotional  training,  transportation,  lodgings  and 
meals,  as  well  as  discounts  not  available  to  the  general 
public  and  loans  extended  by  anyone  other  than  a  bank  or 
financial  institutkxL  The  phrase  does  not  include — 

(i)  Anything  for  which  market  value  is  paid  by  tite 
ptocmement  official,  or  on  his  behalf,  by  someone 
other  than  a  competing  contractor,  or  a  representa¬ 
tive,  agent  or  constant  of  the  competing  contractor; 

(ii)  Anything  which  is  paid  for  by  the 
Government  secured  under  Govcnunent  contract  or 
axqtted  by  (be  Government  under  specific  statutory 
authority; 

(tii)  Plaques  or  certificates  having  no  intrinsic 
value;  or 

0v)  Any  unsolidted  item,  other  than  money,  hav¬ 
ing  a  market  value  of  $10  or  less  per  event  or  presen¬ 
tation. 

For  these  purposes,  market  value  means  the  retail  cost  the 
procurement  official  would  incur  to  purchase  the  item  and, 
in  the  case  trf  items  such  as  tickets,  refers  to  their  face 
valuer  A  thing  of  value  given  or  received  or  otherwise 
offiered  or  sought  "directly  or  indirectly"  includes  a  thing  of 
value  directed  to  a  person  ocher  than  a  procurement  offi¬ 
cial,  such  as  a  spouse  or  child,  solely  because  of  that  per¬ 
son's  relationship  to  the  procurement  official  or  on  the 
basis  of  designation,  recoinmendation,  or  suggestion  by  the 
procurement  official. 

(2)  Promotional  vendor  training  does  not  include 
training  provided  by  a  vendor  when  a  vendor’s  products 
are  ftirniidied  under  contract  to  the  Government  and  the 
training  is  to  fianlitate  the  use  of  those  produces. 

(g)  "Participated  personally  and  substantially"  meaiu 
active  and  significant  involvement  of  the  individual  in 
activities  directly  related  to  the  procuremenL  lb  partici¬ 
pate  "personally"  means  directly,  and  includes  the  partic¬ 
ipation  of  a  subordinate  when  actually  directed  by  the 
supervisor  in  the  matter.  To  participate  "substantially" 
means  that  the  employee's  involvement  must  be  of  signif¬ 
icance  to  the  matter.  For  example,  the  review  of  procure¬ 
ment  documents  solely  to  determine  compliance  with 
applicable  regulatory,  administrative,  or  budgetary 


requirements  or  procedures,  does  not  constitute  substan¬ 
tial  participation  in  a  procurement.  It  requires  more  than 
official  responsibility,  knowledge,  perfunctory  involve¬ 
ment,  or  involvement  on  an  administrative  or  peripheral 
issue.  A  finding  of  substantiality  should  be  bas^  not 
only  on  the  effort  devoted  to  a  matter,  but  on  the  impor¬ 
tance  of  the  effort  While  a  series  of  peripheral  involve¬ 
ments  may  be  insubstantial,  the  single  act  of  approving 
or  participating  in  a  critical  step  may  be  substantial. 

(hXl)  "Procurement  official"  means  any  civilian  ot  mil¬ 
itary  o£^ial  or  employee  of  an  agency  who  has  participat¬ 
ed  personally  and  substantially  in  any  of  the  following 
activities  fora  particular  procurement-— 

(0  Drafting  a  specification  or  a  statement  of  work 
for  that  procurement; 

(ii)  Review  and  approval  of  a  specification  or 
statement  of  work  developed  for  that  procurement; 

(ill)  Prqparation  or  development  of  procurement 
or  purchase  requests  for  that  procurement; 

(iv)  The  preparation  or  issuance  of  a  solicitation 
for  that  procurement; 

(v)  Evaluation  of  bids  or  proposals  fw  that  pro¬ 
curement; 

(vO  Selection  of  sources  for  that  procurement; 

(vii)  Negotiations  to  establish  the  price  or  terms 
and  conditions  of  a  particular  contract  or  contract 
modification;  or 

(viii)  Review  and  approval  of  the  award  of  a  con- 
traa  or  coniiua  modification. 

(2)  For  purposes  of  3.104-4(h),  the  term  "employee 
of  an  agency"  includes  a  contractor,  subcontractor,  con¬ 
sultant,  expert,  or  advisor  (other  tiian  a  competing  con¬ 
tractor)  acting  on  behalf  of,  or  providing  advice  to.  the 
agency  with  respect  to  any  phase  of  the  agency  procure¬ 
ment  concerned. 

(3)  Generally,  an  individual  will  not  become  a  pro¬ 
curement  official  solely  by  participating  in  the  following 
activities — 

(0  Federal  advisory  committees  that  are  estab¬ 
lished  and  function  in  accordance  with  the  Federal 
Advisory  Committee  Act.  S  U.S.C.  App.  2,  unless  the 
Federal  advisory  committee  is  established  or  used  for 
the  purpose  of  performing  a  function  listed  in  sub- 
paragraph  (bXl)  of  this  subsection  and  the  individual 
members  participation  in  that  function  is  personal 
and  substantial; 

(ii)  Agency  level  boards,  panels,  or  otlier  adviso¬ 
ry  committees  that  review  program  milestones  or 
evaluate  and  make  reconunendations  regarding  alter¬ 
native  technologies  or  approaches  for  satisfying 
broad  agency  level  missitms  or  objectives; 

(iii)  The  performancs  of  general,  technical, 
engineering,  or  scientinc  effort  having  broad  appli¬ 
cation  not  directly  associated  with  a  particular  pro- 
cuicinent,  notwithstanding  that  such  general,  tech- 
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nical,  engineering,  or  scientific  effort  subsequently 
may  be  incorporated  into  a  particular  inocurement; 

(iv)  Geri^  functions  supporting  the  conduct  of  a 
particular  procurement;  and 

(v)  For  procurements  to  be  conducted  under  the 
procedures  of  0MB  Circular  A-76.  participation  in 
management  studies,  preparation  of  in-house  cost 
estimates,  preparation  of  **most  efneient  organiza¬ 
tion**  analyses,  and  furnishing  of  data  or  technical 
support  to  be  used  by  others  in  the  development  of 
pc^oimance  standards,  statements  of  wwk.  or  speci- 
fications. 

(4)  An  employee  of  an  agency  does  not  become  a 
procurement  official  for  a  particular  procurement  until 
the  onset  of  the  employee's  personal  and  si<bstantial  par- 
ticqiation  in  that  particular  procurement 

(i)  **Plroper9**  means  suppUes  as  defined  in  2.101. 

OKI)  “Proprietary  information'*  means  information 
contained  in  a  bidor  proposal  or  otherwise  submitted  to  the 
Government  by  a  competing  contractor  in  reqjonse  to  the 
conduct  of  a  particular  Federal  agency  procurement  or  in 
an  unsolicited  prcposal,  that  has  been  mailced  by  the  com¬ 
peting  contractor  as  jnopdetary  information  in  accordance 
with  applicable  law  and  regulation. 

(2)  Information  shall  be  considered  proprietary 
information,  for  purposes  of  section  27  the  /^t  only 
when — 

(i)  An  attached  transmittal  document  such  as  a 
cover  page  or  the  label  of  a  magnetic  media  storage 
container,  is  clearly  marked  with  a  restrictive  legend; 
and 

(ii)  The  specifle  portions  of  the  informatioti 
whose  disclosure  the  competing  contractor  desires  to 
restrict  are  clearly  and  separately  marked. 

(3)  Proprietary  information  does  not  include  infor¬ 
mation — 

(i)  That  is  otherwise  available  without  restrictions 
to  the  Government  another  competing  contractor,  or 
the  public; 

(ii)  Contained  in  bid  documents  following  bid 
opening  (but  see  14  404-4);  or 

(iii)  That  the  contracting  oificer  determines  to 
release  in  accordance  with  3.104-S(d). 

(kXl)  “Source  selection  information"  is  .<nformation, 
including  information  stored  in  electronic,  magnetic,  audio  or 
video  formats,  which  is  prepared  or  developed  for  use  by  the 
Government  to  corxluct  a  particular  procurement  and — 

(i)  The  disclosure  of  which  to  a  competing 
contractor  would  jeopardize  the  integrity  or  success¬ 
ful  completion  of  the  procurement  concerned;  and 

(ii)  Is  teqnirtd  by  statute,  regulation,  or  order  to 
be  secured  in  a  source  selection  file  or  other  facility 
to  pievertt  disclosure. 

(2)  Source  selection  information  is  limited  to — 

(i)  Bid  prices  submitted  in  response  to  a  Federal 


agency  solicitation  for  sealed  bids,  or  lisis  of  those 
bid  prices  prior  to  public  bid  opening; 

(ii)  Proposed  costs  or  prices  submitted  in 
leqxMise  to  a  Federal  agency  solicitation  (for  other 
than  sealed  bids),  or  lists  of  those  proposed  costs  or 
prices; 

(iii)  Source  selection  plans; 

(iv)  Technical  evaluation  plans; 

(v)  Technical  evaluations  of  proposals; 

(vi)  Cost  or  price  evaluations  of  proposals; 

(vii)  Competitive  range  determinations  which 
identify  pnipokls  that  have  a  reasonable  chance  of 
being  select^  for  award  a  contract; 

(viii)  Rankings  of  bids,  proposals,  or  competitors; 

(ix)  Ibe  iqwrts  and  ei^uations  of  source  selec¬ 
tion  panels  or  boards  or  advisory  councils;  or 

(x)  Other  information  marked  as  “SOURCE 
SELECTION  INFORMATION— SEE  FAR  3.104** 
based  iqxm  a  casa-by-case  determination  by  the  Head 
of  tlie  Agency,  his  d^gnee,  or  the  contracting  officer 
that  the  information  meets  the  standards  in  subdivi¬ 
sions  (kXlKO  and  Oi)  of  this  subsection. 

(I)  “Possible  violation**  means,  for  purposes  of  the  certi¬ 
fication  requirements  under  3.104-9,  q)ecifically  identified 
or  documented  circumstances  that  provide  a  reasonable 
basis  to  believe  that  a  violation  of  the  Act  may  have 
occurred.  Rumor  and  hearsay  are  not,  by  themselves,  a 
reasonable  basis  to  conclude  that  a  possible  violation 
exists. 

3.104-5  Disclosure,  protection,  and  marking  of 
proprietary  and  source  selection  information. 

(a)  ExeqH  as  qtecifically  provided  for  in  this  subsec¬ 
tion,  no  person  or  other  entity  may  disclose  proprietary  or 
source  lotion  informatioa  to  any  person  otto  than  a  per¬ 
son  authorized  by  the  Head  of  the  Agency  to  receive  such 
information.  A  person  or  entity  who  does  not  know  if 
information  is  pniprietvy  or  source  selection  information, 
or  does  not  know  if  the  person  or  entity  may  disclose  or 
receive  such  information,  shall  make  the  inquiries  pre¬ 
scribed  at  3.104-^d). 

(bKl)  Proprietary  and  source  selection  information 
shall  be  pmected  tom  unauthorized  disclosure  in  accor¬ 
dance  with  14.401.  15.411,  15.413,  applicable  law.  and 
agency  regulations. 

(2)  Information  contained  in  a  bid  or  proposal  that 
bears  the  legend  required  by  3.104-4(1X2)  shall  be  con¬ 
sidered  to  be  proprietary  infonnatior.  for  purposes  of  the 
Act  However,  information  contained  in  a  bid  or  pro¬ 
posal  that  does  not  bear  that  legend  sl.all  remain  subject 
to  the  restrictions  on  disclosure  contained  in  15.413. 
15.509, 24.202,  or  as  otherwise  required  by  law. 

(c)  In  determining  whether  particular  information  is 
source  selection  information  under  3.104-4(kX2Xx),  the 
originator  shall  assure  that  the  infonnation  meets  Uk;  criie- 
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ria  in  3.1(R40eXO  and  consult  with  ageitcy  officials  as 
appropriate.  Individuals  reqxxisible  for  preparing  material 
that  may  include  infonnation  designated  as  source  selec* 
tion  information  in  accordance  with  3.l04-4(kX2Xx)  shall 
mark  the  cover  page  and  each  page  that  contains  source 
selection  information  with  the  legend  “SOURCE  SELEC¬ 
TION  INFORMAHION— SEE  FAR  3.104.”  Although  the 
matnial  described  in  3.104-4(kX2Xi)  through  (ix)  is  con¬ 
sidered  to  be  source  selecticn  infonnation  whether  or  not 
maiked,  all  reasonable  efforts  shall  be  made  to  mark  such 
material  with  dtis  legend. 

(^1)  The  bead  the  agency,  or  his  «  her  designee,  or 
the  contracting  officer,  has  the  authority,  in  accordance 
with  q)plicable  fgency  r^ulations  or  procures,  to  autho¬ 
rize  persons,  or  classes  of  persons,  to  receive  proprietary  or 
source  selection  information  when  necessary  to  the  conduct 
of  the  procuremenL 

(2)  Foit  contracts  and  contract  modifications  in 
excess  of  $100,000,  the  head  of  the  ageocy,  or  his  or  her 
designee,  shall  establish  procedures  to  assure  that  the 
names  of  all  persons,  identification  of  die  classes  of  per¬ 
sons  and,  to  the  maximum  extent  practicable,  tlie  names 
of  all  inrlividuals  within  a  class  of  persons,  authorized 
access  to  proprietaiy  or  source  selection  infonnation  at 
the  contracting  activity  are  listed  ui  the  contract  file. 

(3)  For  contracts  and  contract  modifications  expect¬ 
ed  to  exceed  $100,000,  if  proprietary  or  source  selectkm 
infonnation  is  authorized  to  be  released  to  Govemmeitt 
attivides  outside  the  contracting  activity  responsible  for 
the  condua  of  the  procurement,  the  head  of  the  office 
receiving  the  information,  or  his  or  her  designee,  riudl 
maintain  a  list  of  persons,  a  list  of  classes  of  persons 
and,  to  the  maximum  extent  pracdcable,  the  names  of  all 
individuals  within  classes  of  persons,  who  have  been 
authorized  access  to  the  proprietary  or  source  selection 
information.  The  list  shall  be  forwarded  to  the  contraa- 
ing  office  responsible  for  the  conduct  of  the  procure¬ 
ment  to  be  included  in  the  contraa  file. 

(4)  For  release  to  odwx  than  Government  employees, 
seelS.413-2.  The  names  of  these  individuals  s^  alao 
be  listed  in  the  contract  file  when  the  contract  or  con¬ 
tract  modification  is  expected  to  exceed  $100,000. 

(3)  The  lists  prescribed  by  this  subsecdon  shall  be 
forwarded  to  the  contracting  officer  for  inclusion  in  the 
contract  file  within  the  time  specified  by  the  contracting 
officer. 

(eXl)  ExeqH  as  provided  in  subparagraph  (eX4)  of  this 
subsection,  if  the  contracting  officer  believes  that  informa¬ 
tion  mariced  as  proprieuay  (see  3.104-4<j))  is  not  pre^- 
etary,  the  competing  contractor  that  has  affixed  the  marking 
shall  be  notified  in  writing  and  given  an  opportunity  to  jus¬ 
tify  the  proprietary  marking.  If  the  competing  contractor 
agrees  that  the  material  is  not  proprietary  informadon,  or 
does  not  respond  within  the  time  specified  in  the  nodee,  the 
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contracting  officer  may  remove  the  proprietary  marking 
and  the  informadon  may  be  released 

(2)  After  reviewing  any  justification  submitted  by 
the  competing  contractor,  if  the  contracting  officer 
determines  that  the  proprietsry  marking  is  not  justified, 
the  contracting  officer  shall  so  notify  the  competing 
contractor  in  writing. 

(3)  Infonnation  marked  by  the  competing  contractor 
as  proprietary  shall  not  be  released  until — 

(0  The  review  of  the  contractor’s  justifit^tion  has 
been  completed;  or 

(ii)  The  period  specified  for  the  contractor's 
response  lias  elapsed,  whichever  is  earlier. 

Thereafter,  the  contracting  officer  may  release  the  informa¬ 
tion. 

(4)  With  respect  to  technical  data  that  are  marked 
proprietary  by  a  competing  contractmT,  the  contracting 
officer  shall  generally  follow  the  procedures  in 
27.404(h). 

(0  Nothing  in  3.104  prohibits  competing  contractors 
from  disclosing  or  aushmtdng  the  Government  to  disclose 
their  company-specific  proprietary  information  to  any  other 
person  or  entity  where  not  otherwise  prohibited  by  law. 

(g)  Proprietaiy  markings  under  3.104  do  not  limit  the 
Government's  use  of  technical  data  to  which  the 
Government  has  rights. 

(h)  Source  selection  or  proprietary  infwmation  that  is 
properly  in  the  possession  of  a  competing  contracUM'  as  a 
result  of  a  prior  disclosure  that  was  not  prohibited  by  the 
Act  shall  not  be  considered  to  have  been  solicit^  or 
obtained,  directly  or  indirectly,  in  violation  of  the  Act 

(i)  Nothing  in  3.104  shall  be  construed  to  authorize  the 
withholding  of  any  information  pursuant  to  a  proper 
request  firom  the  Congress,  any  committee  or  subcominittec 
thereof,  a  Federal  agency,  any  board  of  contract  appeals  of 
a  Federal  agency,  the  C^ptroller  General,  or  an  Inspector 
General  of  a  Federal  agency,  except  as  otherwise  autho¬ 
rized  by  law  or  regulation.  i\ny  such  release  which  con¬ 
tains  proprietary  or  source  selection  informaticn  shall 
cleariy  notify  the  recipient  that  the  information  or  portions 
thereof  are  pre^rietary  or  source  selection  infonnation 
related  to  the  conduct  of  a  Federal  agency  procurement 
whose  disclosure  is  restricted  by  section  27  uf  the  Act 

3.104-4  Restrictions  on  employment  or  business 
opportunity  discussions  between  cempeting  contrac¬ 
tors  and  procurement  officials. 

(a)  Applicability  to  procurement  officials.  During  the 
conduct  of  a  Federal  agency  procurement,  subsection 
27(bXl)  of  the  Act  prohibits  an  individual  who  has  become 
a  procuremem  official  from  knowingly,  directly  or  indirect¬ 
ly.  soliciting  or  accepting  from  or  discussing  widi  any  offi¬ 
cer.  employee,  representative,  agent,  or  consultant  of  c 
competing  contractor,  future  employment  or  business 
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opportunity.  Subsectioo  27(bKl)  of  the  Act  also  ^lies  to 
in^viduals  acting  as  procurement  oificials  on  beb^  of  the 
procuring  agency  who  are,  or  are  employed  by,  contractors, 
subcontractors,  consultants,  experts,  cr  advisors  (other  than 
employees  of  a  competing  contractor).  The  prc^bidon  in 
subsection  27(bXl)  does  not  apply  to  a  procurement  offi¬ 
cial— 

(1)  After  the  contract  has  been  awarded,  the  procure¬ 
ment  canceled,  or  the  contract  modification  has  been 
executed; 

(2)  After  the  procurement  official  leaves 
Government  service; 

(3)  Who  is,  or  is  employed  by,  a  contractor,  subcon¬ 
tractor,  consultant,  expert,  or  advisor,  after  such  pro¬ 
curement  official  ceases  to  act  on  behalf  of,  or  provide 
advice  to.  the  procuring  agency  concerning  the  procure¬ 
ment; 

(4)  Described  in  paragraph  (c)  of  this  subsection 
who  has  received  written  authorization  for  recusal  fiom 
further  partkqration  in  a  procurement,  and  who  has  in 
faa  dis^tinued  participation  in  the  procuremenL 

(5)  Whose  only  communication  with  a  competing 
contractor  is  for  the  purpose  of— 

0)  Rejecting  an  unsolicited  offer  of  employment 
or  business  qtportunity;  or 

(ii)  Advising  the  competing  contractor  that  he  or 
she  must  seek  recusal  in  accordance  with  paragraph 
(d)  of  this  subsection  prior  to  any  discussions  regarding 
the  unsolicited  offer.  A  procurement  official  who  wish¬ 
es  to  coiiduct  such  discussions  witli  the  competing  con¬ 
tractor  shaU  piompdy  subriut  a  recusal  proposal 

(b)  AppUceUfilUy  to  competing  contractors.  During  the 
conduct  of  a  Federal  agency  procurement,  subsection 
27(1X1)  of  the  Act  prohibits  a  competing  contractor  fiom 
knowingly,  directly  or  inditocily,  offering  or  promising  to, 
or  discussing  with,  a  procurement  official  any  future  busi¬ 
ness  or  employment  opportunity.  The  prohibition  does  not 
apply  lo- 

(1)  An  initial  contact  for  the  sole  purpose  of  deter¬ 
mining  whether  an  individual  or  other  entity  is  able  to 
engage  in  diicusiions  concerning  future  employment  or 
business  opportunity  either  because  the  itidiridual  or 
entity  hu  be<m  recua^  or  is  not  a  procurement  official 

(2)  A  contact  or  discussion  with  an  individual  or 
other  entity  who  may  engage  in  such  contact  or  dis¬ 
cussion  under  subparagraphs  (a)(1)  through  (a)(4)  of 
this  subsection. 

(c)  Eligibility  for  recusal.  .\n  individual  or  oilier  entity 
who  is  a  procurement  official  may  be  eligible  for  recusal  if 
the  individual  or  entity  has  not  participated  personally  and 
substantially  in — 

(1)  liie  evaluation  of  bids  or  proposals,  the  selection 
of  aourr^  or  the  conduct  of  negotiations  in  connection 
with  such  soliciuuion  or  contract  during  the  period 
beginning  with  the  issuance  of  a  procurement  solicita¬ 


tion  and  ending  with  the  award  of  a  contract  or  cancella¬ 
tion  of  a  procurement;  or 

(2)  Tte  evaluation  of  a  proposed  modification,  or  the 
conduct  of  negotiations  during  the  period  beginning 
with  the  negotiation  of  a  modification  of  a  contract  and 
ending  with  an  agreement  to  modify  the  contract  or  a 
decision  not  to  modify  ilie  contract 

(tfi  Recusal  proposal.  An  eligible  procurement  official 
who  wishes  to  discuss  future  employment  or  business 
opportunities  with  a  competing  contractor  during  die  con¬ 
duct  of  a  procurement  shall  submit  to  the  Head  of  the 
Contracting  Activify  (HCA)  or  bis  or  her  designee,  prior  to 
initiating  or  eiagagmg  in  such  discussions,  a  written  propos¬ 
al  of  disqualification  fiom  further  participation  in  the  pro¬ 
curement  which  relates  to  that  competing  contractor. 
Concurrent  copies  of  the  written  proposal  shall  be 
submitted  to  the  contracting  officer,  the  Source  Selection 
Authority  if  the  contracting  officer  is  not  the  Source 
Selection  Authority,  and  the  procurement  official's  immedi¬ 
ate  supervisor.  As  a  minimum,  the  proposal  shall — 

(1)  Identify  the  procurement  involved; 

(Z)  Describe  the  nature  of  the  procurement  official's 
participation  in  the  procurement  arid  qiecify  the  approx¬ 
imate  dates  or  time  period  of  participation;  and 

(3)  Identify  the  competing  contractor  and  describe 
its  interest  in  the  procuremenL 

(e)  Suspension  fwm  participation  in  a  procurement. 
The  contracting  officer,  or  the  Source  Selection  Authority 
if  the  contracting  officer  is  not  the  Source  Selection 
Authority,  may  suqieod  the  individual's  or  entity's  partici¬ 
pation  in  the  procurement  pending  evaluation  of  the  recivsal 
proposal  Notwithstanding  submission  of  a  recusal  propos¬ 
al  or  suspension  fixim  participation  in  a  procurement,  an 
individu^  or  entity  shall  not  solicit  or  rjigage  in  discus¬ 
sions  of  employment  or  business  opportunity  until  autho¬ 
rized  in  writing  by  the  KCA  or  his  or  her  designee. 

(0  Evaluation  of  recusal  proposal.  (1)  If  the  HCA  or 
his  or  her  designee  determines  that  the  procurement  offi¬ 
cial's  further  participation  is  not  essentud  to  the  activity's 
conduct  of  the  procurement  and  that  recusal  will  not  jeop- 
atdiae  the  integrity  of  the  procurement  process,  the  HCA 
may,  after  consulting  with  the  agency  e^cs  official,  grant 
written  approval  of  the  recusal  propel.  In  evaluating  the 
recusal  proposal,  the  HCA  cr  his  or  her  designee  may  cmi- 
sider  any  rdevant  fsetors,  including — 

(i)  The  importance  of  the  procurement  official's 
role  to  the  completion  of  the  procurement  action; 

(U)  The  procurement  official's  prior  participation 
in  key  ptxxurement  decisioru  and  actions; 

(iii)  The  timing  of  the  fwoposal  in  relation  to  sig¬ 
nificant  procurement  milestones;  and 

(iv)  Potential  disruption  to  the  procurement 
schedule  as  a  result  of  the  procurement  official's 
recusal. 

(2)  The  HCA  or  his  or  her  designee  may  request  that 
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any  person,  including  the  procurement  ofl'icial,  the 
Source  Selection  Authority,  the  contracting  oGFicer  or 
the  (Hocurement  official's  immediate  supervisor,  provide 
any  additional  information  necessary  to  evaluate  the 
recusal  prqjosal. 

(3)  Any  lejection  of  the  recusal  iKoposal  shall  be  in 
writing  and  sl^  state  the  basis  for  rejection.  A  do¬ 
mination  the  HCA  or  his  or  her  d^ignee  to  reject  a 
recusal  proposal  shall  be  final.  Rejection  of  a 
Government  officer’s  or  employee's  recusal  proposal 
shaU  not  be  deemed  to  be  an  Averse  personnel  action  or 
be  subject  to  agency  or  negotiated  grievance  procedures. 

(g)  Diavtion  cf  naisai.  A  procurement  official  whose 
recusal  proposal  has  been  approved  shall  be  disqualified — 

(1)  As  a  minimum,  for  any  period  during  which 
future  employment  or  business  opportunities  with  the 
competing  contractor  have  not  been  rejected  by  eith^ 
the  procurement  official  or  the  competing  contractor;  or 

Q)  For  the  period  the  procurement  official  and  com¬ 
peting  contractor  have  an  employment  or  business  rela¬ 
tionship  or  an  arrangement  concerning  future  employ¬ 
ment  or  business  lelationshqts. 

(h)  Reinstatement  to  participation  in  a  procurement. 
Subsequent  to  a  period  of  disqualification,  if  an  agency 
wishes  to  reinstate  the  procurement  official  to  participation 
in  the  procurement,  the  HCA  or  his  or  her  d^gnee  may 
authorize  immediate  reinstatement  or,  in  his  or  her  discre¬ 
tion,  may  authorize  reinstatement  following  whatever  addi¬ 
tional  period  of  disqualification  he  or  she  detennines  is 
necessary  to  ensure  the  integrity  of  the  procurement  pro¬ 
cess.  It  is  within  the  discretion  of  the  HCA,  or  his  or  her 
designee,  to  determine  that  the  procurement  oGQcial  shall 
not  be  reinstated  to  participation  in  the  procuremenL  In 
determining  that  any  additional  period  of  disqualification  is 
necessary,  the  HCA  or  his  or  her  designee  shall  consider 
any  facton  that  might  ^ve  rise  to  an  appearance  that  the 
procurement  official  acted  without  complete  impartiality 
with  req)ect  to  issues  involved  in  the  procuremenL 

3.104*7  Postemploymcnt  restrictions  applicabic  to 
Government  officers  and  employees  seiVing  ns  pro¬ 
curement  ofndals  and  certiffcations  required  from 
procurement  offldnls  leaving  Goverameat  Mrvloe. 

(a)  Subsection  27(eX4)  of  the  Act  provides  that  if  a  pro¬ 
curement  official  leaves  the  Government  during  the  con¬ 
duct  of  a  procurement  expected  to  result  in  a  contract  or 
modification  in  excess  of  SlQOfiCO,  such  official  shall  cer¬ 
tify  to  the  contracting  officer  that  he  or  she  understands  the 
continuing  obligation,  during  the  conduct  of  the  procure¬ 
menL  not  to  disclose  propriety  or  source  selection  informa¬ 
tion  related  to  such  agency  procuremenL  This  certification 
requirement  also  applies  to  individuals  acting  as  procure¬ 
ment  officials  on  briialf  of  the  procuring  activity  who  me, 
or  are  employed  by.  contractors,  subcontractors,  ctmsul- 


tants,  experts,  or  adviscHS  other  than  employees  of  the  com¬ 
peting  contractor  when  such  individuals,  during  the  con¬ 
duct  of  the  procuremenL  cease  to  functit^i  as  procurement 
officials  for  the  procuremenL 

(b)  Subsection  27(fKlXA)  of  the  Act  restricts  a  current  | 
at  former  Government  officer  or  empioyee,  as  defined  in 

3.104-4(d),  who  was  a  procurement  official  with  respect  to 

a  particular  procurement,  from  knowingly  participating  in 
any  manner  in  negotiations  as  an  officer,  employee,  repre¬ 
sentative.  agenL  or  consultant  of  a  competing  contractor 
leading  to  the  award  vv  modification  of  the  contract  for 
such  procuremenL  This  restriction  not  only  includes  repre¬ 
senting  the  competing  contractor  in  negotiations  with  she 
contracting  activity,  but  also  iiKludes  providing  advice  or 
information  for  she  specific  purpose  of  influencing  negoth  - 
tion  strategies.  Fm’  purposes  of  *his  restriction,  “negotia¬ 
tion  strategies'*  mean  the  contractor's  approach  to  the 
preparation  and  presentation  of  its  offer  or  the  conduct  of 
negotiations  with  the  GovemmenL  This  restriction  does 
not  apply  to  providing  scientific,  technical,  or  other  advice 
that  is  unrelated  to  negotiation  strategies.  Tliis  restriction 
lasts  for  2  years  from  the  date  of  the  individual's  last  per¬ 
sonal  and  substantial  partlcipat'on  in  the  Federal  agency 
procuremenL  This  restriction  is  not  effective  until  June  1,  I 
1991.  I 

(c)  Subsection  27(0(1X3)  of  the  Act  restricts  a  current  I 
or  former  Govenunent  officer  or  employee,  as  defined  in 

3.104-4(d),  who  was  a  procuremeni  official  with  respect  to 

a  particular  procuremenL  from  knowingly  participating 
personally  and  substantially  on  behalf  of  the  competing 
contractor  in  performance  of  the  contracL  Tb  participaie 
“personally  arid  substantia!l/“  requires  the  presence  of  both 
direct  and  significant  involvement  in  the  performance  of 
the  specific  contncL  The  performance  of  general  engi¬ 
neering.  scientific  or  technical  work,  or  providing  general 
budgetary  or  policy  advice,  shall  not  be  considerrd  persor- 
al  and  substantial  participation  on  behalf  of  a  competing 
contractor  in  the  p^ormance  of  the  contract  for  which  the 
Government  officer  or  employee  is  or  was  a  procuremeni 
offidaL  Where  pmtidpatioo  is  on  Ldialf  of  a  competing 
contractor  who  is  a  subcontractor,  the  significance  of  that 
participation  will  be  determined  in  relation  to  the  prime 
contncL  This  restriction  lasts  for  2  years  from  the  date  of 
the  last  personal  and  substantial  participation  in  the  Federal 
agency  procuremenL  This  restriction  is  not  effective  until  I 
June  1,1991.  I 

(d)  The  restrictions  in  paragraphs  (b)  and  (c)  of  lhi.< 
subsection  do  not  apply  to — 

(1)  Individuals  acting  as  procurement  officials  on 
behalf  of  the  procuring  agency  who  are  or  were,  or  who 
are  or  were  employed  by,  contractors,  subcontractors, 
consultanu,  experts,  or  advisors  and  who  are  not 
Government  officers  or  employees  as  defined  in  3.104- 
4(d). 
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(2)  PssnicqpatuMi  ifi  the  or 

any  otha  oontraa  of  the  competing  contractor. 

(3)  General  scientific  and  technical  work  on  an  inde¬ 
pendent  research  and  develofxnent  project,  unless  such 
work  involves  the  negotiatior.  or  performance  of  a  spe¬ 
cific  contract  that  the  individual  worked  on  as  a 
Government  employee. 

(4)  I^cipaiion  with  leqpect  to  a  subcoiitractor  who 
is  a  competing  contractor  unless — 

(i)  The  subcontractor  is  a  first  or  second  tier  sub¬ 
contractor  and  the  subcontract  is  for  an  amount  that 
is  in  excess  of  $100,000;  or 

Oi)  The  subcontractor  significantly  assisted  the 
prime  contractor  with  respect  to  negotiation  of  the 
prime  contract;  or 

(iii)  The  procurement  official  involved  in  the 
award  or  modification  of  the  prime  contract  personal¬ 
ly  directed  or  recommended  the  particular  subcon¬ 
tractor  as  a  source  for  the  subcontract;  or 

(iv)  The  prncurement  ofincial  personally  reviewed 
and  approved  die  award  or  modification  of  the  subcon¬ 
tract  A  contracting  officer's  consent  in  accordance 
with  Part  44,  to  the  placement  of  a  subcontract  or,  with 
rcqiect  to  architect-engineer  contracts,  the  substitution 
of  a  subcontractor,  associate,  or  consultant  does  not 
consdtute  approval  of  the  subcontract,  subcontractor, 
associate,  or  consultant  Similarly,  approval  of  a  con¬ 
tractor's  purchasing  system  does  not  constitute 
^iproval  of  a  particular  subcontract  or  subcontractor. 

(5)  An  individual  who  has  been  granted  a  waiver  by 
the  President  in  accordance  with  subsection  27(iX3)  of 
the  Act  Waivera  under  that  subsection  may  be  granted 
only  to  a  civilian  officer  or  employee  of  the  Executive 
branch  other  than  an  officer  and  employee  in  the 
Executive  Office  of  the  President  who,  after  his  or  h»' 
Federal  Government  employment  is  terminated,  is  or 
will  be  engaged  in  activities  at  a  Government-owned, 
contiactor-tqierated  entity  at  which  he  or  she  served  as 
an  officer  or  employee  immediately  before  his  or  her 
Federal  Government  employment  began.  Subsection 

I  27(0(3)  is  not  effective  until  June  1, 1S191. 

(6)  An  individual  whose  only  personal  and  substan¬ 
tial  participation  in  thr  procurement  occurred  during  the 

I  period  December  1, 1989,  through  May  31, 1991. 

3.104-8  Knowing  violations,  duty  *a  inquire,  and  ethics 
advisory  opinions. 

(a)  Knowing  violations.  Ndtlirr  a  procurement  official 
nor  a  competing  contractor  violates  the  restrictions  set  forJi 
in  3.104-3  unless  the  prohibited  conduct  is  engaged  in 
laK)wingly.  For  these  purposes,  conduct  is  nor  “knowing" 
when — 

(1)  A  competing  contractor  engages  in  specific  con¬ 
duct  after  having  satisfied  the  duty  to  inquire  under 


paragraphs  (b).  (c),  and  (d)  of  this  subsection,  or  when 
ibe  competing  contractor  engages  in  conduct  based  upon 
good  faith  reliance  on  an  agency  ethics  advisory  opinion 
issued  to  a  current  or  former  procurement  official  under 
paragraph  (e)  of  this  subjection. 

(2)  A  procurement  official  engages  in  specific  con¬ 
duct  after  having  satisfied  tlie  duty  to  inquire  under 
paragraphs  (b),  (c),  and  (d)  of  this  subsection  or  has 
acted  in  good  faith  reliance  on  an  ethics  advisory 
cftinion  obtained  under  paragr^h  (e)  of  this  subsec¬ 
tion. 

(b)  Duty  to  inquire— general. 

(1)  For  some  procurements,  neither  competing  con¬ 
tractors  nor  all  procurement  officials  will  have  knowl¬ 
edge  as  to  when  the  conduct  of  a  particular  procurement 
has  begun.  However,  certain  condua  and  activities  that 
are  prohibited  by  the  Act  would  be  inappropriate  at  any 
time.  There  are  prohibitions  on  the  receipt  of  gratuities 
from  agency  contractors  that  apply  without  regard  to 
whether  an  employee  is  involved  in  the  conduct  of  a 
particular  procuremenL  Similarly,  potential  contractors 
should  not  solicit,  and  agency  personnel  should  not 
offer,  proprietary  or  source  selection  information  at  any 
time.  However,  potential  contractors  may  offer,  and 
Govenunent  employees  may  solicit,  employment  except 
as  prohibited  by  law. 

(2)  Agency  personnel  shall  be  presumed  to  know 
the  procurements  for  which  they  art  procurement  offi¬ 
cials,  Contractor  personnel  are  presumed  to  know  the 
procurements  for  which  the  organization  they  rq)tesent 
is  reasonably  likely  to  be  competing.  Individuals  who 
do  not  know  whether  they  are  procurement  officials,  or 
whether  the  organization  they  represent  is  or  is  reason¬ 
ably  likely  to  become  a  competing  ( ontractor,  should 
defer  any  discussions  regarding  employment  until  these 
questions  are  resolved  by  consulting  appropriate  parties' 
within  their  respective  organizations.  Agency  person¬ 
nel  who  cannot  ascertain,  after  discussions  with  the 
contracting  officer  or  the  Source  Selection  Authority  if 
the  contracting  officer  is  not  the  Source  Selection 
Authority,  whether  they  are  procurement  officials  may 
request  an  ethics  advisory  opinion  under  paragraph  (e) 
of  this  subsection  for  purposes  of  determining  their  sta- 
bjs. 

(c)  Duty  to  inquire— employment  discussions. 

(1)  A  contractor  who  wishes  to  discuss  employment 
(^portunities  with  an  individual  whose  duties  and  func¬ 
tions  may  make  that  individual  a  procurement  official 
(see  3.l04-4(h))  should  ask  if  that  individual  is  a  pro¬ 
curement  official  for  a  procurement  for  which  the  con- 
tracuv  is  a  competing  contractor  or  is  likely  to  become  a 
competing  contractor  before  conducting  any  discussion 
related  to  employment.  A  competing  contractor  shall 
not  be  considered  to  have  knowingly  violated  the  prohi- 
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bitions  set  forth  in  subsecdon  27(aKl)  of  the  Act  (see 

3.104- 3(aXl))  if  the  concraclor  has  made  an  inquiry  in 
good  faith  of  the  possible  procurement  official  and  has 
been  advised  that  the  individual  is  not  a  procurement 
official  for  any  procurement  for  which  the  contractor  is 
or  is  reasonably  liixiy  to  become  a  competing  contrac¬ 
tor,  or  is  advis^  that  the  procurement  official  has  been 
recused  from  particqiation  in  the  procurement  in  accor¬ 
dance  with  3.104-6. 

(2)  A  procurement  official  may  not  solicit  or  engage 
in  employment  or  business  opportunity  discussions  with 
a  competing  contractor  or  a  contractor  who  is  reason¬ 
ably  l^ly  to  become  a  competing  contractor  unless  the 
procurement  official  has  been  recused  from  pardcipation 
in  the  procurement  in  accordance  with  the  procedures  at 

3.104- 6. 

(3)  A  procurement  official  who  wishes  to  solicit 
employment  from,  or  discuss  employment  with,  a  con¬ 
tractor  and  does  itot  know  if  the  contractor  is  or  is  rea- 
sonaUy  likely  to  become  a  competing  contractor  should 
ask  whether  the  contractor  is  or  is  reasonably  likely  to 
become  a  competing  contractor  on  any  procurement  for 
which  the  iiulividual  is  serving  as  a  procurement  olfi- 
ciaL  The  procurement  official — 

(i)  May  rely  on  the  contractor's  representation 
that  it  is  not  or  is  not  likely  to  become  a  competing 
contractor,  and  enter  into  employment  or  business 
opportunity  discussions  with  that  contractor,  or 

(ii)  Sh^  not,  if  the  contractor  represents  that  it  is 
or  is  reasonably  likely  to  become  a  competing  con¬ 
tractor,  enter  into  employment  or  business  opportuni¬ 
ty  discussions  with  that  contractor.  If  the  procure¬ 
ment  official  is  an  eligible  procurement  official  as 
defuied  at  3.104-6(c),  and  desires  to  pursue  discus¬ 
sions  with  that  contractor,  the  procurement  official 
must  first  seek  and  obtain  written  authorization  for 
recusal  in  accordance  with  the  procedures  at  3.104-6 
before  entering  into  further  discussions  with  that  con¬ 
tractor. 

(4)  A  procurement  official  shall  not  be  considered  to 
have  knowingly  violated  the  prohibitions  set  forth  in 
subsection  27(bXl)  of  the  Act  (see  3.104-3(bXl))  if— 

(i)  The  procurement  official  has  made  inquiry  in 
good  faith  the  potential  contractor,  and  has  been 
advised  that  the  contractor  is  not  or  will  not  be  a 
competing  contractor  on  a  procurement  under  the 
responsibility  of  the  procurement  official;  or 

(ii)  The  procurement  official  has  been  recused 
from  patticipalion  in  the  procurement 

(d)  Du/y  lo  inquire— proprietary  and  source  selection 
infomuuion. 

(1)  A  competing  contractor  shall  not  be  considered 
to  have  knowingly  violated  the  prohibitions  in  subsec¬ 
tion  27(aX3)  of  the  Act  (see  3.104-3(aX3))  if,  before 
proprietary  or  source  selection  information  was  solicited 
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or  obtained,  the  contractor^ — 

(i)  Had  made  an  mquiry  in  good  faith  of  the  con¬ 
tracting  officer  (or,  if  a  contracting  officer  has  not 
been  appointed,  the  Head  of  the  Agency  or  his  or  her 
designee)  regarding  whether  information  was  propri¬ 
etary  or  source  selection  information;  and 

(ii)  Had  been  advised  by  such  official  that  the 
information  was  not  pre^etary  or  source  selection 
information. 

(2)  A  procurement  official  shall  not  be  considered  to 
have  knowingly  violated  the  prohibitions  in  subsection 
27(bX3)  of  the  Act  (see  3.1()4-3(bX3))  if.  prior  to  dis¬ 
closing  infonnation.  the  procurement  official  had  made 
an  inquiry  in  good  frutb  of  the  contracting  officer  (or,  if 
a  contracting  officer  has  not  been  appointed,  the  Head  of 
the  Agency  or  his  or  her  designee)  a^  had  been  advised 
that— 

(i)  The  information  was  not  proprietary  or  source 
selection  infonnation;  or 

(ii)  The  infonnation  is  proprietary  or  source 
selection  inforroadoo  and  the  individual  to  whom  the 
procurement  official  wishes  to  disclose  the  informa¬ 
tion  has  been  authorized  access  to  such  infonnation 
by  the  Head  of  the  Agency  or  the  contracting  officer. 

(3)  No  person  who  is  given  authorized  or  unautho¬ 
rized  access  to  proprietary  or  source  selection  informa¬ 
tion  shall  be  considered  to  have  kiwwingly  violated  the 
prohibition  in  subsection  27(d)  of  the  Aa  (see  3.104- 
3(c))  if,  before  disclosing  such  information,  the  per¬ 
son — 

(i)  Had  made  an  inquiry  in  good  faith  of  the  con¬ 
tracting  officer  (or,  if  a  contracting  officer  has  not 
been  appointed,  the  Head  of  the  Agency  or  his  or  her 
designee)  as  to  whether  or  not  the  individual  to 
whom  be  seeks  to  disclose  the  proprietary  or  source 
seiection  infiinnatioo  has  been  authorized  access  to 
such  informatioa  by  the  Head  of  the  Agency  or  the 
contracting  officer,  and 

(ii)  Had  been  advised  by  such  official  that  such 
individual  has  been  so  authorized. 

(e)  Ethics  advisory  opinions.  (1)  An  employee  or  for¬ 
mer  employee  of  an  agency  who  is  or  was  a  pfocuiemcnt 
official  may  request  an  ethics  advisory  opinion  from  the 
agency  ethics  official  as  to  whether  specific  condua  which 
has  not  yet  occurred  would  violate  section  27  of  the  Act 
An  individual  who  cannot  determine,  after  discussions  with 
the  contracting  officer  (see  subparagraph  (bX2)  of  this  sub¬ 
section),  if  he  or  she  is  or  was  a  procurement  official  may 
request  an  ethics  advisory  opinion  for  the  purpose  of  deter¬ 
mining  his  or  her  status.  Ethics  advisory  opinions  may  not 
be  obuined.  however,  for  the  purpose  of  esublishing 
whether — 

(i)  Prior  to  bid  opening  or  receipt  of  proposals,  a 
particular  contractor  is  a  competing  contractor. 

(ii)  Items  of  information  constitute  proprietary  or 
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source  selection  inforaiation  as  deTined  in  3.10A-4;  or 

(iii)  Proprieiaty  or  source  seicction  information 
may  be  disclosed. 

Questioni  regarding  prqprieuiry  and  source  selection  infor¬ 
mation  shall  be  lefmed  to  the  conizaetkg  c^cer  or,  if  a 
contracting  o£acer  has  not  beeii  appointed,  the  Head  of  the 
Agency  or  ius  or  her  designee  (sec  subparagnv’i’^  (dXU 
through  (dX3)  of  this  s)d)sscrion).  Questions  regantirc  a 
contractor's  stataa  as  a  competing  conuactor  snail  be 
resolved  in  accordance  wadi  subparagraph  (c)0)  of  this 
nibsectioa. 

(2)  The  reqti»M  for  an  advisory  opinkm  shall  be  wb- 
miued  in  writing,  shall  be  dated  and  signed,  and  shall 
include  all  infotrastion  tessonably  available  to  the  pro¬ 
curement  official  or  fonner  procurement  official  that  is 
relevant  10  the  mqiiiiy.  As  a  muiimum,  the  request  shall 
include — 

(i)  Infonnation  about  the  procurement  in  which 
the  individual  was  or  is  involved,  including  contract 
or  solicitation  numbers,  dates  of  solicitation  or 
award,  and  a  description  of  the  goods  or  services  pro¬ 
cured  or  to  be  procured; 

(u)  Infonnation  about  the  individual's  participa¬ 
tion  in  Che  procurement,  including  the  dates  or  time 
periods  of  that  participation,  and  the  nature  of  the 
individuaTs  duties  or  letgionsibilities; 

(iii)  Information  ab^  the  competing  coniiactor 
who  would  be  a  p«ty  to  the  propo^  conduct,  and 
the  nature  of  the  competing  contractor's  inierest  in 
the  procuretnenL 

(tv)  A  description  of  the  possiUe  gratuity  or  ocher 
thing  of  value  the  request  concenis  coiiduct  that 
might  violate  the  prohibition  of  whsection  27(b)(1) 
of  the  Act  It  riiiU  be  the  responsibiUty  of  the  indi¬ 
vidual  requeititig  m  advisory  opstion  to  furnish  sn 
tqipraisid  or  good  faith  esiimaie  of  mvket  value 
where  the  value  of  an  item  is  m  question. 

(v)  Specific  information  about  the  particular 
duties  to  be  performed  on  behalf  of  the  competing 
oonincior  if  the  request  concerns  conduct  that  might 
violate  either  or  both  of  the  prohibitions  of  subsec¬ 
tion  27(0  of  the  Act  Where  the  issue  concerns 
whether  employment  with  a  suboontnetor  is  permis¬ 
sible  under  subsection  27(0(2),  the  request  shall 
induite  information  about  the  subcontract  level  and 
dollar  amount,  the  subcontractor's  role  in  assisting 
the  prime  contractor  in  negotiating  the  prime  con¬ 
tract.  and  the  individual's  role  in  directing  or  recom¬ 
mending  the  subcontractor  to  the  prime  contractor  as 
a  source  for  the  subcontract  or  reviewing  and  approv¬ 
ing  the  award  or  modincatioo  of  the  subconuacL 

(3)  Within  30  days  after  the  dale  a  request  contain¬ 
ing  complete  infonnation  is  received,  or  as  soon  there¬ 
after  as  practicable,  the  agency  ethics  official  shall  issue 


an  opinion  as  to  rriwther  proposed  conduct  is  proper  or 
would  violate  section  2?  of  die  Act 

(0  Where  compleie  information  is  not  included  in 
the  request,  the  agency  ethics  official  tiuy  ask  the 
requester  to  provide  any  infonrtation  reasonably 
available  to  diat  person,  and  the  30-day  perirki  will 
run  from  the  dale  that  additional  information  is 
received.  Additional  infonnation  may  also  be 
requested  from  other  persons,  including  the  Source 
Selection  .Authority,  the  contracting  officer,  or  the 
ieqtie8ter''s  uninedi^  supervisor. 

(ii)  ^'here  the  opinkmcamiot  be  issued  withsn  30 
days,  the  reason  for  tile  delr^  will  be  documented  in 
the  file.  Acceptable  reasons  for  delay  include,  but  are 
not  limited  to,  the  necessity  for  tte  agency  ethics 
official  io  iodependently  develop  information  not 
reasonably  available  to  the  requester,  or  to  verify 
questiotuble  infortimtioo  furnished  by  the  requester. 

firi)  In  issuing  an  opinkn.  the  agency  ethics  offi¬ 
cial  may  rely  upon  the  accuracy  of  informatiou  fur¬ 
nished  by  the  requester  or  other  agency  sources, 
unless  he  has  reason  to  believe  that  the  information  is 
fraudulent,  misleading,  or  otherwise  inoonecL 

(4)  A  copy  of  the  request  and  ethics  advisory  opin¬ 
ion  shall  b:  retained  for  a  period  of  6  years.  Agencies 
shall  not  provide  copies  of  the  advisory  opinions  to  any 
person  other  than  the  requester,  except  with  the  express 
autbofization  of  the  requester  or  whm  release  is  other¬ 
wise  pennilted  by  law. 

(5)  Where  the  requester  engages  in  oondua  in  good 
biih  reliance  upon  an  ethics  advisory  opinion,  or  a  com¬ 
peting  contractor  engages  in  conduct  based  iqxn  good 
faith  reliance  on  the  requester’s  ethics  advisory  opinion, 
neiiher  the  requester  nor  the  competing  contractor  shall 
be  found  lo  have  knowingly  violamd  the  restriction  in 
issue.  Where  the  requester  or  the  competing  contractor 
has  actual  knowledge  or  reason  to  beli^  that  the  opin¬ 
ion  is  based  upon  fraudulent,  misleading,  or  odieririse 
incorrect  infonnation  provided  by  the  tecpiiestBr,  their 
relianoe  upon  the  opinion  will  not  be  deemed  to  be  in 
good  faith. 

3.104-9  Certification  rcqairrmcnti. 

(a)  AppUcabUity.  Subsection  27(e)  of  the  Aa  requites 
cettificatkms,  prior  to  the  award  of  a  Federal  agency  con¬ 
tract  or  contract  modification  for  property  or  services  in 
excess  of  SKXl.OOO  awarded  or  executed  on  or  after 
December  1, 1990,  by  the  officer  or  employee  of  the  con¬ 
tractor  responsible  for  the  offer  or  bid  for  that  particular 
contract  or  contract  modification  for  property  or  services, 
and  by  the  contracting  offkxr  for  that  procuremeiu. 

(b)  Compedug  contractor  certifkadon. 

(1)  Excqit  as  provided  in  3.104-9(0,  contracting 
officers  shall  require  the  competing  contractor  to— 

(i)  Certify  in  writing  lo  the  contracting  officer 
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responsible  for  the  procurement  that,  to  the  best  of 
hLs  or  her  knowledge  and  belief,  such  officer  or 
enqdoyee  of  the  competing  contractor  has  no  infor¬ 
mation  concerning  a  violation  or  possible  violation  of 
subsections  27(a),  (b).  (d),  or  (0  of  the  Act  (see 
3.104-3)  as  implement^  in  the  FAR;  or 

(ii)  Disck^  to  such  contracting  officer  any  and 
all  such  information,  and  certify  in  writing  to  such 
contracting  officer  that  any  and  all  such  information 
has  been  disclosed;  and 

Oii)  Certify  in  writing  to  such  contracting  officer 
tlut,  to  the  best  of  his  or  her  knowledge  and  belief, 
each  officer,  emidt^ee,  agent,  rq>resentative,  and 
consultant  of  such  competing  contractor  who,  on  or 
after  December  1,  1990,  has  participated  personally 
and  substantially  in  the  prqMratioo  or  subinissioo 
such  bid  or  offer,  or  in  a  modification  of  a  contract, 
as  the  case  may  be,  has  certified  in  writing  to  such 
competing  contractor  that  he  or  she — 

(A)  Is  fiuniliar  with,  and  will  comply  with,  the 
requirements  of  subsection  27(a)  of  the  Act  (see 
3.104-3)  as  implemented  in  the  FAR;  and 

(B)  Will  rqxxt  immediately  to  the  officer  or 
eoqiloyee  of  the  competing  contractor  responsible 
for  the  offer  or  bid  for  any  contract  or  the  modifi¬ 
cation  of  a  contract,  as  the  case  may  be.  any  infor¬ 
mation  concerning  a  violation  or  possible  viola¬ 
tion  of  subsections  27(a),  (b).  (d),  or  (0  of  the  Act 
(see  3.104-3),  occurring  on  or  after  December  1, 
1990,  as  implemented  in  the  FAR. 

(2)  Siibooatrictars  are  nca  required  to  submit  the  cer¬ 
tificate  required  by  subsection  27(e)(1)  of  the  Act. 
Howev3r,noibiivin3.104prBclude8aoompetingoootiac- 
lor  ffom  requesting  certifications  from  its  suboontracton. 

(3)  The  signed  certifications  prescribed  in  3.104-10 
titan  be  submitted  as  foUows: 

(i)  PnKwtmemts  exceetUng  $100,000  using 
sealed  bidding  procedurer. 

(A)  For  procurements  using  sealed  bidding 
procedures,  Ite  signed  certifications  tiiaU  be  sub¬ 
mitted  by  each  bidder  with  the  bid  submistion. 
except  for  procurements  using  two-step  sealed 
bidding  procedures  (see  Subpart  14.S).  Fbr  those 
procurements,  the  cortificstions  shall  be  submitted 
with  submission  of  the  step  two  sealed  bids.  A 
certificate  is  not  required  for  indefinite  delivery 
contracts  (see  Subpait  163)  unless  the  total  esti¬ 
mated  value  of  all  orders  eventually  to  be  placed 
under  the  contract  is  expected  to  exceed  $100,000. 

(B)  For  contracts  and  contract  modifications 
which  include  options,  a  certificate  is  required 
when  the  aggregate  value  of  the  contract  or  con¬ 
tract  modification  and  all  options  (see  3.104-4(e)) 
exceeds  SKWjOOO. 

(Q  Failure  of  a  bidder  to  submit  the  signed 
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certificate  with  its  bid  shall  rcndc.'  the  hid  nonre- 
qronsive. 

(it)  Procurements  exceeding  $100,000  using 
other  than  sealed  bidding  procedurer. 

(A)  For  procurements,  iiKluding  contract  mod¬ 
ifications,  made  using  procedures  other  than 
sealed  bidding,  the  signed  certifications  shall  be 
submitted  by  the  successful  offeror  to  the  con¬ 
tracting  officer  within  die  time  period  qtecitied  by 
the  contracting  officer  when  requesting  the  cotifi- 
cates,  except  as  provided  in  subdivisions 
(b)(3)(ii)(B)  through  (F)  of  this  subsection.  In  no 
event  shal?  the  certificate  be  submitted  subsequent 
to  award  of  a  contract  or  execution  of  a  contract 
modification. 

(B)  For  letter  contracts,  other  unpriced  con¬ 
tracts,  or  unpriced  contract  nnodifications,  whether 
ornot  the  unpriced  contract  or  modification  con¬ 
tains  a  maximum  or  not  to  exceed  price,  the 
signed  cettifications  shall  be  submitted  prior  to  the 
award  of  the  letter  contract,  unpriced  contract,  or 
unpriced  oxitract  modification,  and  prior  to  the 
definitization  of  the  letter  contractor  the  establish¬ 
ment  of  the  price  of  the  unpriced  contract  or 
unpriced  contract  modification.  The  second  certi¬ 
fication  shall  apply  only  to  the  period  between 
award  of  the  lettv  contract  and  execution  of  the 
document  definitizing  the  letter  contract,  or  award 
of  the  uiqxiced  contiaa  or  unpriced  contract  mod¬ 
ification  and  execution  of  die  document  establish¬ 
ing  the  definitive  price  of  such  unpriced  contract 
or  unpriced  contract  modification. 

(Q  For  basic  ordering  agreements,  prior  to  the 
execution  of  a  priced  order;  prior  to  the  execution 
of  an  unpriced  order,  whether  or  not  the  unpriced 
onkr  contains  a  maximum  or  not  tu  exceed  price; 
md  prior  to  eaaMititing  the  price  of  an  unpriced 
order.  Ibe  second  certificate  to  be  submiti^  for 
unpriced  orden  shall  qiply  only  to  the  period 
between  award  of  the  unprirod  order  and  execu¬ 
tion  of  the  document  establishing  the  definitive 
price  for  such  orda. 

(D)  A  certificate  is  not  required  for  indefinite 
delivery  contracu  (see  Subpait  163)  unless  the 
total  estinated  value  of  all  orders  eventually  to  be 
placed  under  the  contract  is  expected  to  exceed 
$100,000. 

(E)  For  conuacu  and  contract  modifications 
which  include  options,  a  certificate  is  required 
when  the  aggregate  value  of  the  contract  or  con- 
uact  modification  and  al!  options  exceeds 
$100,000. 

(10  Fbr  purposes  of  contracts  entered  into 
under  section  8(a)  of  the  S3  A.  the  business  entity 
with  whom  the  SBA  contracts,  and  not  the  SBA, 
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shall  be  required  to  comply  with  the  oeitification 
lequiieinents  of  subsection  27(e).  The  SBA  shall 
obtain  the  signed  certificate  from  the  business  enti¬ 
ty.  and  forward  the  certificate  to  the  contracting 
officer  prior  to  the  s\vard  of  a  contract  to  the  SBA 
(O)  Failtsc  of  an  (^!bror  to  sulbmit  the  signed 
certificaie  within  the  time  prescribed  b}  the  con¬ 
tracting  offiica  is  a  failure  to  comply  with  a  ssatA- 
rial  requirement  of  the  solicitadon  atid  shall  cause 
the  effer  10  be  rejected. 

(c)  Cottsrac^ng  officer  cen^cMio$t5. 

(1)  In  accmdance  with  subsection  27(eX2)  of  the 
Act,  a  Federal  agency  may  not  asrard  a  contract  for  the 
procurement  of  property  or  services,  or  agree  to  a  modi- 
ficatioo  of  any  contract,  if  die  contract  or  contract  modi- 
fkatkM  exceeds  SKXIXXX),  unless  the  contracting  ofiker 
teqionsible  for  such  procurement — 

(i)  Certifies  in  miting  to  the  head  of  such  agen¬ 
cy  Aat,  to  the  best  of  his  or  her  knowledge  and 
belief,  the  contracting  officer  has  no  information 
concerning  a  violation  or  possible  violation  of  sub¬ 
sections  27(a),  (b),  (d).  or  (f)  of  the  Act  (see  3.104- 
3),  as  implement^  in  the  FAR,  pertaining  to  such 
procurement;  or 

(ii)  Discloses  to  the  head  of  such  agency  any  and 
all  such  information  and  certifies  in  writing  that  any 
and  all  such  information  has  been  disclosed. 

(2)  Immediately  prior  to  contract  award  or  execution 
of  a  contract  modification,  the  contracting  officer  shall 
execute  the  following  certificate  and  maintain  the  com¬ 
pleted  certificaie  in  the  contraa  file: 

CONTRACTING  OFFICER  CERUFICATE  OF 
PROCUREMENT  INTEGRITY 

1.  I.  V^am  of  coHtracdHg  officer],  hereby  certify  that, 
10  the  beat  of  my  knowledge  and  belief,  with  the  excqnion 
of  any  jnformato  described  in  this  certificate,  have  no 
infbnnatioo  coocemiog  a  violation  or  possible  violation  ot 
mAmedoot  (a),  (b),  <d)t  or  (0  of  aection  27  of  the  Office  of 
Federal  Procurement  Policy  Act*  (41  U.S.C.  423),  as 
imptemented  in  the  FAR,  occurring  during  the  conduct  of 
this  procuement  (contraei/modfkatioH  luutUter). 

2.  Violations  or  possiUe  violatioiu:  (Continue  on 

plain  bond  paper  if  necessary,  and  label  Contracting 
Officer  Certificate  ^  Procurement  Integrity  (Continuation 
SheeO.ENTER  "NONE"  IF  NOSE  EXISTS.) _ 


(Signature  qf  contracting  officer  and  date) 

*  Subsections  27(a).  (b),  and  (d).  are  effective  on 
December  1. 1990.  Subsection  27(0  is  effective  on  June  1, 
1991. 

THIS  CERTIFICATION  CONCERNS  A  MATTER  WITH- 
C4  THE  JURISDICTION  OF  AN  AGENCY  OF  THE 


UNITED  STATES  AND  THE  MAKING  OF  A  FALSE, 
FICTITIOUS,  OR  FRAUDUIENT  CERTIFICATION 
MAY  RENDER  THE  MAKER  SUBJECT  TO  PROSECU¬ 
TION  UNDER  TITLE  18,  UNITED  STATES  CODE, 
SECTION  1001. 

(End  of  certification) 

(d)  Additional  certifications. 

(.1)  Subsection  27(e)(3)  of  the  Act  provides  that  the 
head  of  a  Federal  agency  may  require  any  procurunent 
official  O'  any  competing  contractor,  at  any  time  during 
the  conduct  of  any  Fedmal  agency  procurement  of  prop¬ 
erty  or  services — 

(i)  To  certify  in  writing  that,  to  the  best  of  bis  or 
her  knov'ledge  and  belief,  such  procurement  official 
or  the  officer  or  employee  of  the  competing  contrac¬ 
tor  le^Kmible  for  the  offer  or  bid  for  a  contract  or 
the  modification  of  a  contract,  has  no  infmmation 
concerning  a  violation  or  possible  violation  of  sub¬ 
sections  27(a).  (b),  (d),  or  (f)  of  the  Act  (see  3.104- 
3),  as  implemented  in  the  FAR  occurring  during  the 
procurement;  or 

(ii)  To  disclose  any  and  all  such  information  and 
to  certify  in  writing  thk  any  and  all  such  information 
has  been  disclosed. 

(2)  In  addition  to  the  Head  of  the  Agency,  additional 
certifications  may  be  required  only  by  the  HCA  or  his  or 
her  designee,  provided  that  the  designee  is  an  individual 
of  General  Officer,  Flag,  SES  or  equivalent  rank  and  is 
at  least  one  organizational  level  above  the  contracting 
officer. 

(3)  Any  additional  certifications  shall  be  submitted  to 
the  contracting  officer  unless  another  person  is  specified 
by  the  individual  requiring  the  additional  certifications. 

(4)  Each  procurement  official  or  competing  contrac¬ 
tor  shall  be  horded  a  reasonable  time  to  comply  with 
the  additional  certification  requirements. 

(5)  A  competing  contractor's  failure  to  submit  any 
additional  certifications  that  may  be  required  shall  cause 
the  competiitg  contractor's  offer  to  be  rejected. 

(e)  Recordkeeping  requirements. 

(1)  In  accvdance  w'th  subsections  27(eXSXA)  and 
(B)  and  27(e)(7XA)  of  the  Act,  the  contracting  officer 
responsible  for  the  award  or  modification  of  a  contract 
in  excess  of  $100.(XX)  shall  maintain,  as  part  of  the  con- 
traafile — 

(0  All  competing  contractor,  contracting  officer, 
and  procurement  official  certifications  required  by 
subsections  27(eXl).  (e)(3).  and  (eX4)  of  the  Act, 
and  any  additional  certifications  required  by  subsec¬ 
tion  27(e)(3)  of  the  Act  for  that  particular  procure¬ 
ment 

(ii)  All  certifications  required  by  subsection  27(1) 
of  the  Aa  (see  3.104-12)  from  iiulividuals  acting  as 
procurement  officials  on  behalf  of  the  procuring 
agency,  who  are,  or  are  employed  by,  contractors. 
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subcontractors,  consultants,  experts,  or  advisors 
(other  than  competing  contractors). 

(iii)  A  record  of  all  persons  who  have  been  autho¬ 
rized  by  the  Head  of  the  Agency  or  the  contracting 
officer  to  have  access  to  proprietary  or  source  sdec- 
tion  information  regarding  die  procuremenL  When 
classes  of  persons  have  been  authorized,  this  record 
shall  identify  the  class  of  persons  so  authorized  and, 
to  the  maximum  extent  practicable,  the  names  of  the 
individuals  within  the  class. 

(2)  Certiflcatioos  obtained  fiom  Government  officers 
or  employees  (see  3.104.4(d))  who  are  required  to  sub¬ 
mit  a  certification  under  subsection  27(1)  of  the  Aa  shall 
be  maintained  in  accordance  with  agency  procedures. 

(3)  Ethics  advisory  opinions  shall  te  retained,  in 
accordance  with  agency  procedures,  for  a  period  of  6 
years. 

(0  Exceptions  to  certification  requirements.  Pursuant 
to  subsection  27(e)(7)(B)  of  the  Act,  certification  require, 
ments  set  forth  in  3.10^9  do  not  apply— 

(1)  To  contracts  with  a  foreign  government  or  an 
international  organization  that  are  not  required  to  be 
awarded  using  competitive  procedures  pursuant  to  sec¬ 
tion  303(c)(4)  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  (41  U.S.C. 
2S3(c)(4),  or  section  2304(c)(4)  of  title  10,  United 
States  Code;  or 

(2)  !n  an  exceptional  case,  when  the  Head  of  the 
Agency  concerned  determines  in  writing  that  the  certifi¬ 
cation  requirement  should  be  waived.  This  authority 
may  not  be  delegated.  The  contracting  officer  shall  suth 
mit  the  request  for  waiver  in  accordance  with  agency 
IMOcedures.  The  request  shall  clearly  identify  the  pro¬ 
curement  or  class  of  procurements  and  provide  the  ratio¬ 
nale  for  the  requested  waiver.  The  decision  of  the  agen¬ 
cy  head  shall  state  the  reasons  for  ^iproving  or  disap¬ 
proving  the  waiver.  The  agency  shall  promptly 
notify  Congress  in  writing  of  each  waiver  approved. 
Procurements  for  which  a  waiver  may  be  appropriate 
include — 

(i)  Where  prices  are  set  by  law  or  regulation; 

(ii)  Where  terms  and  conditions  of  a  contract  are 
specified  by  an  agreement  with  a  foreign  government 
or  governments; 

(iii)  Where  supplies  or  services  are  provided  by 
foreign  nationals  to  United  Stales  facilities  overseas 
for  pse  outside  the  United  States; 

(iv)  Where  a  foreign  government  specifies  a  par¬ 
ticular  U.S.  contractor  to  satisfy  its  requirements  (see 

6.3024(bXl)). 

3.104-10  Solkitation  provision  and  contract  clauses. 

(a)  The  contracting  officer  shall  insert  the  provision  at 

52.203-8,  Requirement  for  Certificate  of  Pmurement 
Integrity,  in  all  solicitations  where  the  resultant  conuact 


award  is  expected  to  exceed  $100,000,  unless,  pursuant  to 

3.104- 9(0,  a  certification  Is  not  required  or  a  waiver  has 
been  granted.  For  procurements  using  other  than  sealed 
bidding  procedures,  the  contracting  officer  shall  substitute 
Alternate  1  for  paragraph  (c)  of  that  provision. 

(b)  The  contracting  officer  shall  insert  the  clause  at 

52.203- 9,  Requirement  for  Certificate  of  Procurement 
Integrity — Modification,  in  all  solicitations  where  the 
resultant  contract  award  is  expected  to  exceed  $100,000,  all 
contracts  in  excess  of  $100,000,  and  modifications  to  con¬ 
tracts  which  do  not  already  contain  the  clause  when  the 
modification  is  expected  to  exceed  $100,000,  unless,  pur¬ 
suant  to  3.104-9(0.  a  certificate  is  not  requited  or  a  waiver 
has  been  granted. 

(c)  The  contracting  officer  shall  insert  the  clause  at 

52.203- 10.  Price  or  Fee  Adjustment  for  Illegal  or  Improper 
Activity,  in  all  solicitations  where  the  resultant  contract 
award  is  expected  to  exceed  the  small  purchase  limitation 
(see  13.000)  and  all  contracts  and  modifications  to  con¬ 
tracts  exceeding  that  limitation  which  do  not  already  con¬ 
tain  the  clause  when  the  modification  is  expected  to  exceed 
that  limitation. 

(d)  The  contracting  officer  shall  insert  the  clause  at 

52.203- 13,  Procurement  Integrity — Service  Contracting,  in 
all  solicitations  and  contracts  where  the  Government  is 
procuring  or  may  order  the  services  of  contractor  employ¬ 
ees  to  serve  as  procurement  officials  for  another  agency 
procurement.  In  addition,  the  contracting  officer  shall 
insert  the  provisions  and  clauses  at  52.203-8, 52.203-9,  and 

52.203- 10  in  such  solicitations  and  contracts  as  prescribed 
in  this  subsection. 

3.104- 11  Processing  violations  or  possible  violations. 

(a)  If  the  contracting  officer  makes  or  receives  a  disclo¬ 
sure  of  information  pursuant  to  subsection  27(e)  of  the  Aa 
or  otherwise  receives  or  obtains  information  of  a  violation 
or  possible  violation  of  subsections  27(a),  (b),  (d).  or  (0  of 
the  Act  (see  3.104-3),  the  contracting  officer  shall  deter¬ 
mine  whether  the  reported  violation  or  possible  violation 
has  any  impaa  on  the  pending  award  or  selection  of  the 
source  therefor. 

(1)  If  the  contracting  officer  concludes  that  there  is 
no  impact  on  the  procurement,  the  contracting  officer 
shall  forward  the  information  concerning  the  violation 
or  possible  violation,  accompanied  by  appiapnatt  docu- 
menution  supporting  that  conclusion,  to  an  individual 
designated  in  accordance  with  agency  procedures.  With 
the  concurrence  of  that  individual,  the  contracting  offi¬ 
cer  shall,  without  further  approval,  proceed  with  the 
procurement.  The  individual  conciaring  with  that  con¬ 
clusion  shall  forward  all  information  relating  to  the  vio 
lation  or  possible  violation  to  the  HCA,  or  his  or  her 
designee,  to  satisfy  the  disclosure  requirements  of  sub¬ 
section  27(eX2)  of  the  Act 

(2)  If  the  individual  reviewing  the  contracting  offi- 
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cer*s  conclusion  does  not  agree  with  that  conclusion, 
he  or  she  shall  advise  the  contracting  officer  to  with¬ 
hold  award  and  shall  promptly  forward  the  informa¬ 
tion  and  documentation  to  the  HCA  or  his  or  her 
designee. 

(3)  If  the  contracting  officer  determines  that  the  vio¬ 
lation  or  possible  violation  impacts  the  procureiDent,  the 
contracting  officer  shall  ptompdy  forward  the  informa¬ 
tion  to  the  HCA  or  his  or  her  d^gnee. 

(b)  The  HCA  or  his  or  her  designee  receiving  any  infor¬ 
mation  describing  an  actual  or  possible  violadoo  of  subsec¬ 
tions  27(a).  (b),  (d).  or  (0  of  die  Act,  shall  review  all  infor¬ 
mation  available  and  take  aniropriate  action  in  accordance 
with  agency  procedures,  such  as — 

(1)  Advising  the  contracting  officer  to  contiiuie  with 
the  procurement; 

Causing  an  investigation  to  be  conducted; 

0)  Reforiitg  the  information  disclosed  to  apptopii- 
ate  criminal  investigative  agencies;  or 

(4)  Determining  that  a  violation  occurred. 

(c)  Prior  to  determining  that  a  competing  contractor 
(see  1104'4(b))  has  violated  the  Act,  the  HCA  or  his  or  her 
designee  may  request  information  from  appropriate  parties 
regarding  the  violation  or  possible  violation  when  consid¬ 
ered  in  the  best  interests  of  the  CovenunenL 

(d)  If  the  HCA  or  his  or  her  designee  determines  that 
the  prohibitions  of  section  27  of  the  Aa  have  been  vitiat¬ 
ed,  then  the  HCA  or  his  or  her  designee  may  direa  the  con¬ 
tracting  officer  to — 

(1)  If  a  contract  has  not  been  awarded,  or  a  contraa 
mo^fication  has  not  been  executed — 

(t)  Cancel  the  procurement; 

(iO  Disqualify  an  offeror,  or 

(iii)  Take  any  other  appropriate  actions  in  the 
interests  of  the  GoverrunenL 

(2)  If  a  contract  has  been  awarded  ora  cooiract  mod¬ 
ification  has  been  executed — 

(i)  Effect  appropriate  contractual  remedies, 
including  profft  recapture  as  provided  for  in  the 
clause  at  52.203-10,  Price  or  Fee  Adjustment  for 
Illegal  or  Improper  Activity; 

(u)  Void  or  rescind  the  contmet,  or  contract  modi- 
fic&tion;or 

(iii)  Ihlce  any  other  appnpriate  actions  in  the  best 
interests  of  the  GovernmenL 

(3)  Refer  the  matter  to  the  agency  suspension  and 
debamient  official. 

(e)  The  HCA  or  his  or  her  designee  shall,  in  his  or  her 
best  judgment,  recommend  or  direct  an  administrative  or 
contractual  remedy  commensurate  with  the  severity  and 
effect  of  the  violation. 

(0  If  the  HCA  or  his  or  her  designee  receiving  informa¬ 
tion  oonceniing  a  violation  or  possible  violation  determines 
that  award  is  justified  by  urgent  and  compelling  circum¬ 
stances,  or  is  otherwise  in  the  interests  of  the  Government, 


he  or  she  may  authorize  the  contracting  officer  to  award  the 

contract  or  execute  the  contract  modification  after  notifica¬ 
tion  to  the  Head  of  the  Agency  in  accordance  with  agency 
procedures. 

(g)  The  designee  of  the  HCA  referenced  in  paragr^s 
(a),  ^),  (c),  (d),  and  (e)  of  this  subsection  must  be  an 
individual  at  least  one  organizational  level  above  the  con¬ 
tracting  officer  and  be  of  General  Officer,  Flag.  SES  or 
equivalent  rank. 

3J04-12  Ethics  program  training  requirements. 

(a)  Subsection  27(1)  of  the  Act  provi^  that  the  head  of 
each  Federal  agency  shall  establish  a  procurement  ethics 
training  program  for  iu  procurement  officials.  The  pro¬ 
gram  shall,  as  a  minimum — 

(1)  Provide  for  the  distribution  of  a  written  explana¬ 
tion  at  subsections  27(a)  through  (0  of  the  Act  to  such 
procurement  officials;  and 

(2)  Require  each  such  procurement  official,  as  a  con¬ 
dition  of  serving  as  a  procurement  official,  to  certify  in 
writing  that  he  or  she  is  familiar  with  the  provisions  of 
subsections  27(b),  (c).  and  (e)  of  the  Aa  and  will  not 
engage  in  any  condiuct  prohibited  by  such  subsections, 
and  will  report  immediately  to  the  contracting  officer 
any  information  concerning  a  violation  or  possible  vio¬ 
lation  of  subsections  27(a),  (b),  (d),  or  (0  of  the  Act  as 
implemented  in  the  FAR. 

(3)  Certifications  made  under  section  27  as  original¬ 
ly  enacted  and  implemented  in  the  FAR  do  na  satisfy 
the  certification  requirements  of  subparagraph  (aX2)  of 
this  subsection.  Agencies  may  use  Optional  Form  333 
at  53302-333  to  obtain  the  certifications  required  by 
subparagraph  (a)(2)  of  this  subsection. 

(b)  Contractors,  subcontracton,  consultants,  experts,  or 
advisors  (other  than  competing  contractors)  are  responsible 
for  establishing  a  procurement  ethics  training  program  for 
individuals  in  their  employ  who  may  serve  as  procurement 
officialson  behalf  of  a  Federal  agency.  The  program  shall, 
as  a  minimum,  comply  with  subparagraphs  (aXl)  end 
(a)(2)  of  this  subsection. 

SUBPART  33-CONTRACTOR  GRATUITIES  TO 
GOVERNMENT  PERSONNEL 

3301  Applkabilitj. 

This  subpart  applies  to  all  executive  agencies,  except 
that  coverage  concerning  exemplary  damages  applies  only 
to  the  Department  of  Defense  (10  U.S.C.  2207). 

3302  Contract  clause. 

The  contracting  officer  shall  insert  the  clause  at  52303-3, 
Gratuities,  in  solicitations  and  contracts,  exeqH  those  for  per¬ 
sonal  services  and  those  between  military  departments  or 
defense  agencies  and  foreign  goveromettts  that  do  na  obli¬ 
gate  any  funds  appropriated  to  the  Depaitmem  of  Defense. 
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3  JOS  Reporting  suspected  violations  of  the  Gratuities 
clause. 

Agency  penoonel  shall  iqwrt  soqiected  violation&  of  the 
Gratiuties  dause  to  the  oootiacting  t^Qoer  or  other  designat¬ 
ed  official  in  aocofdanoe  with  sgency  peooeduies.  The  ageo- 
cy  rqiocting  procedures  shall  be  pubUdied  as  an  imi^emen- 
tationofthissectioo3J03sndshidlcIeariyq)ecify'- 

(a)  What  to  rqwt  and  bow  10  iqxxt  it;  and 
(V)  The  channels  through  which  rq)orts  must  pass, 
inclu^g  the  fiinctioo  and  authority  of  each  official  desig¬ 
nated  lo  review  them. 

3J04  IVcatment  of  violations. 

(a)  Before  tricing  any  action  against  a  contractor,  the 
agency  head  or  a  designee  shall  detennine,  after  nctioe  nd 
hearing  under  agency  procedures,  whether  the  contractor, 
its  agent,  or  another  rqneaeatative,  under  a  contract  con¬ 
taining  tte  Oratuities  clauae— 

(1)  Offered  or  gave  a  gratuity  (e.g.,  an  entertainment 
or  gift)  to  an  officer,  official,  or  employee  of  the 
Government;  and 

(2)  Intend  by  the  giatiiiiy  to  obtain  a  conbact  cr 
favorable  treatment  under  a  contract  (intent  generally 
must  be  inferred). 

(b)  Agency  protredures  shall  afford  the  contractor  an 
opportunity  to  qipear  with  counsel,  submit  documentary 
evidence,  present  witnesses,  and  confront  any  person  the 
agency  presents.  Ibe  procedures  should  be  as  informal  as 
practicable,  consistent  with  principles  of  fundamental 
fairness. 

(c)  When  the  agency  bead  or  designee  determines  that  a 
violation  has  occuired,  the  Government  may — 

(1)  Terminate  the  cootractor’s  right  to  proceed; 

(2)  Initiate  debarment  or  suqrehsian  measures  as  set 
forth  in  Subpatt9.4;  and 

(3)  Assess  eaemplaty  damages,  if  the  contract  uses 
money  appropriated  to  the  Department  of  Defense. 

SUBPART  3J-REP0RTS  OF  SUSPECTED 
ANTITRUST  VIOLATIONS 

3J01  GcnarnL 

(a)  Practices  that  eliminate  competition  or  restrain 
trade  usually  lead  to  excessive  prices  and  may  warrant 
criminal,  civil,  or  administrative  actfon  against  the  par¬ 
ticipants.  Examples  of  anticompetitive  practioes  are  col¬ 
lusive  bidding,  foUow-tbe-leader  pricing,  rotated  low 
bids,  ctdlusive  price  estimating  systems,  and  sharing  of 
the  business. 

(b)  Contracting  personnel  are  an  important  potential 
source  of  investigative  leads  for  antitnut  enfotoement  and 
should  therefore  be  sensitive  to  indications  of  unlawful 
bdiavior  by  offerors  and  coninciors.  Agency  persormel 
shall  rernrt,  in  accordance  with  agency  reguladons,  evi¬ 
dence  ^  f  suspected  antitrust  violations  in  acquisitions  for 


possible  rcfernU  to  (1)  the  Attorney  General  under  3303 
and  (2)  die  agency  ofi^  tespcosible  for  contractor  debar¬ 
ment  and  suspension  under  Submit  9.4. 

3302  DefinitioDa. 

“Identical  bids”  meaite  bids  for  the  seme  line  item  that 
ere  determined  to  be  identical  kr  to  unit  price  or  total  line 
item  amount,  with  a  without  the  tppUcaiiou  or  «;valualion 
factors  (e.g.,  discount  or  iranqiortation  cost). 

line  item”  ateans  an  item  of  supply  or  savkc,  zped- 
ded  in  an  invitadoo  for  bids,  for  whi^  the  bidder  must  bid 
asqparatcpfice. 

3303  ReporMog  suspected  antitrust  violations. 

(a)  Agencies  ue  required  by  41  U3Xr.  253(BXe)  and  10 
U3.C.  230SC>XS>  10  report  to  the  Attorney  General  any  bids 
or  proposals  evidoioe  a  violation  of  the  andbust  laws. 
Th^  nports  are  in  additkm  to  those  tequiied  by  Subpart  D.4. 

(b)  Ihe  antimist  laws  are  intended  to  ensure  dial  mar¬ 
kets  operate  competitively.  Any  agreentent  or  mutual 
understanding  among  competing  firms  that  restrains  the 
natural  opeiatioo  of  market  forces  is  sugiec!.  Paragnqih  (c) 
below  idradfies  behavior  paitetns  that  are  often  a.«sociati3d 
with  antitrust  violations.  Activities  mecung  the  descrip- 
ticas  in  pata^traph  (c)  are  not  necessarily  improper,  but  they 
are  sufficiently  quesUonable  to  warrant  notifying  the  appro- 
priaiB  authorities,  in  accordance  with  agency  procedures. 

(c)  Practices  or  events  that  may  evident  violations  of 
the  andirust  luws  include — 

(1)  The  existence  of  an  "industry  price  list”  or  "pnre 
agreement”  to  which  contractors  refer  in  formulating 
their  offers; 

(2)  A  sudden  change  firom  competitive  biddmg  to 
identical  bidding; 

(3)  Simultaneous  price  increases  or  follow  the-leader 
prici^. 

(4)  Rotation  of  bids  or  proposals,  so  that  each  com- 
pedior  takes  a  turn  hi  sequence  as  low  bidder,  or  so  that 
evtain  coiapetiion  bid  1^  only  on  some  sizes  of  con¬ 
tracts  and  high  on  other  sizes; 

(5)  Divito  of  the  maricet,  ao  that  certain  comped- 
ton  bid  low  oq]^  for  oootiacta  let  by  certain  agencies,  or 
for  cooiracts  in  ootain  geographical  areas,  or  on  certain 
products,  and  bid  high  on  all  other  jobs; 

(Q  EstabUahmem  by  compediora  of  a  cdlusive  price 
eatiinaiing  ayriem; 

(7)  Iha  filing  of  a  jtdnt  bid  by  two  or  more  comped- 
im  when  at  ksast  one  of  the  oompedtors  has  suffidcoi 
technical  capnbility  and  productive  capndiy  for  oontraa 
peribrmance; 

(8)  Any  hicideiitt  suggesting  direct  coUusion  among 

tllTb  ft  tH*  appfS’WMT  jdffltirai 
don  or  apelUng  atran  in  two  or  mare  competidve  offers 
or  die  submission  by  one  firm  of  offers  for  other  firms; 
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(9)  Assertions  by  the  employees,  former  employees, 
or  competitors  of  ofTerufs,  that  ai«  agreement  to  rrstiain 
trade  exists. 

(d)  Idt.itical  bids  shall  be  reported  under  this  section  if 
the  agency  has  some  reason  to  believe  that  the  bids  resulted 
from  coilusion. 

(e)  Ry  olTers  fiom  foreign  contractt^  for  contracts  to 
be  p^ormed  outside  the  United  States,  contracting  officers 
may  refer  suspected  oolli^ve  offers  to  the  authorities  of 
the  foreign  government  ooncenred  for  appropriate  action. 

(0  Agency  reports  shall  be  addres^  to  the  Attorney 
General,  U.S.  Department  of  Justice,  Washington,  DC 
20S3C,  Attention:  Assistant  Attorney  General.  Antitrust 
Division,  and  stiall  include — 

(1)  A  brief  statement  descriUng  the  suspected  prac¬ 
tice  the  reason  for  die  suspicion;  and 

(2)  TIv;  name,  address,  and  telephone  number  of  an 
individual  in  the  agency  who  can  be  contacted  for  fur¬ 
ther  information. 

(g)  Questions  concerning  this  reporting  requirement 
may  be  communicated  by  setqjhone  directly  to  the  Office 
of  the  Assistant  Attorney  Gene^,  Andtiust  Division. 

SUBPART  3.4— CONTINGENT  FEES 

3.400  Scope  of  subpan. 

This  subpart  prescribes  policies  and  procedures  that 
restrict  contingent  fee  arrangements  for  soliciting  or 
obtaining  Government  contracts  to  those  pennitted  by  10 
U.S.C.  2306(b)  and  4 1  U.S.C.  254(a). 

3.401  Dennitioas. 

‘‘Bona  fide  agency,"  as  used  in  this  subpart,  means  an 
established  commercial  or  jelling  agency,  maintained  by  a 
contractor  for  the  purpose  of  securing  business,  that  neither 
exerts  nor  proposes  to  exert  improper  influence  to  solicit  or 
obtain  Govtmment  contracts  nor  holds  itself  out  as  being 
able  to  obtain  any  Govemme..!  conuact  or  contracts 
through  improper  influence. 

“Bona  fide  employee,”  as  used  in  this  subpart,  means  a 
person,  employed  by  a  oontractor  and  subject  10  the  ooodiC' 
tor's  super^dskm  and  control  as  to  time,  place,  sod  manner 
of  peifonnance,  who  neither  exeitt  nor  proposes  to  exert 
imprtqier  influence  U>  solicit  or  obtain  Govensroent  con¬ 
tracts  nor  hqlds  out  as  being  able  to  obtain  any  Government 
contract  or  contracts  through  improper  influence. 

"Contingent  fee,”  as  used  in  this  subpart,  means  any 
commission,  percentage  brokerage,  or  other  fee  that  ia 
contingent  upon  the  success  that  a  person  or  concern  has  in 
securing  a  Government  connacL 

"InqiRupo'  influentx,"  as  used  in  this  subpart,  means  any 
influence  that  induces  or  tends  to  induce  a  Government 
employee  or  officer  to  give  consideration  or  to  act  r^ard- 
ing  a  Govemment  conbact  on  any  basis  other  than  the  mer- 
iu  of  the  matter. 


3.402  Statutory  requirements. 

Contractors’  arrangements  to  pay  contingent  fees  for 
soliciting  or  obtaining  Government  contracts  have  long 
been  considered  contrary  to  public  policy  because  such 
arrangements  may  lead  to  attempted  or  actual  exenciss  of 
improper  influence.  In  10  U.S.C.  2306(b}  and  41  U.S.C. 
2S^a),  Congress  afiiimed  this  public  policy  but  permitted 
certain  excqitions.  These  statutes — 

(a)  Require  in  every  negotiated  contract  a  warranty  by 
the  contractor  against  contingent  fees; 

(b)  Permit,  as  an  exception  to  the  warranty,  contingent 
fee  arrangements  between  contractors  and  bona  fide 
employees  or  bona  fide  agencies;  and 

(c)  Provide  that,  for  breach  ot  violarion  of  the  warranty 
by  the  contractor,  the  Govenunent  may  annul  the  coniiaa 
without  liability  or  deduct  fiom  the  contact  price  or  cmi- 
sideration,  or  otherwise  recover,  the  fuU  amount  of  the  con¬ 
tingent  fee. 

3.403  Applicability. 

This  subpart  applies  to  all  contracts.  Statutory  require¬ 
ments  for  negotiatki  contracts  are,  as  a  matter  of  policy, 
extended  to  sealed  bid  contracts. 

3.404  Solicitation  provision  and  contract  clause. 

(a)  Proqrective  contractors  are  getterally  required  to  dis¬ 
close  contingent  fee  arrangements,  other  than  tliose  with 
full-time  bona  fide  employees  working  solely  for  the 
prospective  contractor,  in  oi^  to  permit  the  Government 
to  evaluate  the  arrangements  before  award. 

(b)  The  contracting  officer  shall  insert  the  provision  at 
52^034,  C^tingent  Fee  Representation  and  Agreement, 
in  solicitations,  except  when — 

(1)  ConiiactiDg  by  sealed  bidding,  and  the  contract 
amount  is  expected  to  be  $25, (X)0  or  less; 

(2)  The  contract  amount  is  not  expected  to  exceed  the 
appropriate  small  purchase  limitation  in  Part  13; 

(3)  The  solicitation  is  for  perishable  subsistence  sup¬ 
plies.  and  the  contract  amount  is  expected  to  be  $25  J)00 
or  less; 

(4)  The  solicitation  is  for  peraonal  services  to  be  paid 
for  on  a  time  basis; 

(5)  The  aolidtsuon  is  for  utility  services,  at  rates  em¬ 
ulated  by  Federal,  State,  or  other  regulatory  bodies, 
from  a  public  utility  company  that  is  the  sNe  source; 

(6)  The  award  under  the  solicitation  is  to  be  made  in 
a  foreign  oououy;  or 

(7)  Any  other  Department  of  Defense  contracts,  indi¬ 
vidually  or  by  class,  have  been  designated  by  the 
Secreuuy  for  excq>fu>n.  Report'  of  such  exceptions 
shall  be  filed  promptly  with  the  Administrator  of 
General  Services  Administration. 

(c)  The  contracting  officer  shall  insert  the  clause  at 
52^03-5,  Covenant  Against  Contingent  Fees,  in  all  solid- 
tsiions  and  contracts. 
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3.405  Review  of  Contingent  Fee  Representation  and 
Agreement. 

(a)  Piospective  cootractora  may  not  use  any  claimed 
professional  or  q)eciai  lelationsh^  (other  than  that  a  foil 
time  bona  fide  employee  working  srdely  for  the  piospective 
contractor)  as  a  basis  for  nondisclosure  of  contingent  fee 
arrangements.  The  fact  tiuit  a  fee  is  for  information  does 
not  exclude  it  from  the  definition  of  contingent  fee. 

(b)  Contracting  oCficeis  shall  review  each  piospective 
contractmr’s  offer  or  quotation  and  take  the  following 
actions: 

(1)  Ensure  that  the  prospective  contractor  has  com¬ 
pleted  both  subparagraph  (aXl)  and  (a)(2)  of  the  solici¬ 
tation  provision  at  S2.203-4,  Contingent  Fee 
Rqpresentation  and  Agreement 

(2)  Consider  failure  to  complete  the  repiesentatioo  a 
miner  informality  and  afford  the  prosiective  contractor 
another  opportunity  to  comply. 

(3)  If  die  prospeedve  contractor  still  does  not  furnish 
the  representation,  rejea  the  offer  or  quotation. 

(4)  If  the  prospective  contractor  answered  sul^iara- 
gn^  (aXl)  and  (a)(2)  ot  the  representation  negatively, 
accept  the  representation,  unless  there  is  a  reason  to 
question  its  accuracy,  and  proceed  with  the  contractual 
action. 

(5)  If  the  prospective  contractor  has  answered  sub- 
paragraph  (aXl)  or  (a)(2)  affirmatively,  secure  a  com¬ 
pleted  Siandaid  Form  119,  Statement  of  Contingent  or 
Other  Fees  (see  53.301-119),  or  the  statement  autho¬ 
rized  by  the  rqiesentatioo  and  agnement 

3A06  Award  before  receipt  of  the  SF 119. 

Contracting  officers  may  award  sealed  Nd  contracts 
before  icoeipt  of  the  SF  119  or  the  statement.  Negotiated 
contracts  may  not  be  awarded  before  receipt  and  evaluation 
of  the  SF  119  or  statement,  unless  qwcifically  qtproved  by 
the  chief  of  the  contracting  office. 

3A07  Failure  or  refoaal  to  Amish  the  SF  119. 

If  the  prospective  oonttacior  Cails  or  refiiaes  to  tuntish 
the  SF  119  or  the  tttement  in  responae  lo  the  contracting 
officer’s  request,  the  chief  of  the  cootnedag  offiM  shall 
deterniine  whether  to  make  further  efforts  to  secure  the  SF 
119  or  statement  or  lo  initiate  appropriate  actions  under 
3.409. 

3A08  Evaluation  of  the  SF  119. 

3.408-1  Responsibilities. 

(a)  The  contracting  officer  shall  evaluate  the  SF  119  and 
all  related  information  to  determine — 

(1)  Whether  a  contingent  fee  arrangement  exists 
between  the  prospective  contractor  and  a  person  or  com¬ 
pany  otl:er  than  a  full-time  bona  fide  employee 
working  solely  for  the  prospective  contractor:  and 


(2)  When  such  a  contingent  fee  arrangement  does 
exist,  whether  it  meets  the  statutory  excq)tion  permit¬ 
ting  contingent  fee  arrangements  with  bona  fide 
employees  or  agencies. 

(b)  The  contracting  officer’s  documentation  of  the  eval¬ 
uation.  conclusion,  and  any  proposed  actions  shall  be 
reviewed  at  a  level  above  the  contracting  officer  in  acci^- 
dance  with  agency  procedures. 

3.408-3  Evaluation  criteria. 

(a)  Improper  influence.  By  definition  (see  3.401),  a 
bona  fide  empkqree  or  bona  fide  agency  neither  exerts  nor 
proposes  to  exert  improper  influence  to  solicit  or  obtain 
Goveinmeot  contracts.  If  the  contracting  officer  decides 
that  tiicre  is  a  reasonable  basis  to  conclude  tiiat  impnper 
influence  has  been  or  will  be  exerted  or  pnposed,  or  that 
the  employee  or  agency  has  held  v7ut  as  being  able  to  obtain 
any  Government  contract  or  contracts  through  impr(q)er 
influence,  the  emi^oyee  or  agency  shall  not  be  consideied 
bona  fide. 

(b)  Bata  fide  employee.  An  employee  may  be  bona  fide 
but  not  worit  on  a  full-time  basis  soldy  for  the  contractor 
(e.g.,  small  business  concerns  may  need  to  employ  persons 
who  also  ic^xesent  other  concerns).  Proqtective  contractors 
must  (Usclose  such  arrangements  in  the  representation  and 
agreement  and  submit  the  SF  119  or  the  sutement  However, 
contingent  compensation  arrangements  with  bona  fide 
employees,  customary  in  the  trade,  are  within  the  statutory 
exception  and  are  Mk  prohibited.  In  detennining  whether  an 
employee  is  bona  fide,  the  conliactingoffiocr  shall — 

(1)  Compare  the  employment  arrangement  lo  the  def¬ 
inition  of  bona  fide  employee  in  3.401; 

(2)  Consider  the  criteria  in  subparagraphs  (cXO.  (2), 
and  (5)  below,  as  appropriate;  and 

(3)  Consider  the  continuity  of  employmenL  The 
employment  must  contenqrlaie  some  continuity  and  not 
be  solely  for  obtaining  one  or  more  specific 
Oovenuneat  contracts. 

(c)  Bona  fide  agency.  The  following  guidelines  are 
intew^pd  10  help  contiacting  officers  detw"**"*  whether  an 
agency  is  a  Twna  fide  agency,”  as  in  3A01.  Ibc) 
describe  cucum  stances  ordinarily  existing  in  acceptable 
arrangements  in  which  the  agency  is  bona  fide.  Hoover, 
the  guidelines  are  not  individually  or  collectively  invio¬ 
lable  rules.  The  contracting  officer  must  evaluate  each 
arrangement  in  its  totality,  including  attendant  facts  and  cir¬ 
cumstances. 

(1)  The  fee  should  not  be  inequitable  or  exorbitant 
when  compared  to  the  services  performed  or  to  custom¬ 
ary  fees  for  similar  services  related  to  commercial  busi¬ 
ness. 

(2)  The  agency  should  have  adequate  knowledge  of 
the  contractor’s  products  and  business,  as  well  as  other 
qualifications  necessary  to  sell  the  products  or  services 
on  their  merits. 
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(3)  The  coatiacior  and  the  agency  should  have  a  con- 
tinuing  relationship  or.  in  newly  established  relation¬ 
ships,  should  cooteniplaie  future  continuity. 

(4)  The  ai^acy  should  be  an  establish^  concern  that 
has  existed  for  a  considerable  period,  or  be  a  newly 
established  going  concern  likely  to  continue  in  Uie 
future.  The  business  of  the  agency  should  be  conducted 
in  the  agency  name  and  characterized  by  the  custoimuy 
indicia  of  the  conduct  of  regular  business. 

(5)  While  an  agency  that  confines  itt  selling  activities 
to  Gm/enunent  oooiiacts  is  not  disqualified,  the  fret  that 
an  agt^icy  represents  the  contractor  in  Govemment  and 
CQinmeidal  s^  should  receive  favorable  consideratioo. 

3A09  Misrcpresestatioas  or  violations  of  the  Covenant 
Against  Contingent  Fees. 

(a)  Government  personnel  who  suspea  or  have  evidence 
of  attemoted  or  actual  exercise  of  improper  influence,  mis¬ 
representation  of  a  contingent  fee  arrangement,  or  other 
violation  of  the  Covenant  Against  Contingent  Fees  shall 
report  the  matter  promptly  to  the  contracting  officer  or 
iqtpropriate  higher  authority  in  accordance  with  agency 
procedures. 

(b)  ^Vhen  there  is  specific  evidence  or  other  reasonable 
basis  to  suspect  one  or  more  of  the  violations  in  paragraph 
(a)  abc»ve,  the  chief  of  the  contracting  office  sh^  review 
the  facts  and,  if  appropriate,  lake  or  direa  one  or  meue  of 
the  following,  or  other,  actions: 

(1)  If  before  awud,  reject  the  bid  or  pr(qx)S8L 

(2)  If  after  award,  enforce  the  Government’s  right  to 
annul  the  contract  or  to  recover  the  fee. 

(3)  Initiate  suspension  or  debarment  action  under 
Subpait  94. 

(4)  Refer  suspected  fraudulent  or  criminal  maiten  to 
the  Dq«itment  of  Justice,  as  prescribed  in  agency  ref¬ 
lations. 

3410  Records. 

For  enforcement  pi&poses,  agencies  shall  preaerve  any 
repremiation  and  the  original  SF 119  or  aatwnent,  togeth¬ 
er  with  all  other  pertinent  data,  inclndioi  a  record  of 
actions  taken.  Contracting  officea  shall  not  retire  or  deaooy 
these  records  until  it  is  certain  that  they  are  no  long*  need¬ 
ed  for  enforcement  purposes.  If  the  original  record  it 
maintained  in  a  central  file,  a  copy  must  be  retained  in  the 
contract  file. 

SUBPART  33-OTHER  IMPROPER 
BUSINESS  PRACTICES 

3301  Buying-in. 

330M  Deflnition. 

"Buying-in”  means  submitting  an  offer  below  anticipat¬ 
ed  cosu,  expecting  to — 


(a)  Increase  the  contract  amount  after  award  (e.g., 
through  unnecessary  or  excessively  priced  change  orders); 
or 

(b)  Receive  follow-on  contracts  at  arrificially  high 
prices  to  recover  losses  incurred  on  the  buy-in  contract 

3301*2  GeoeraL 

(a)  Buying-in  may  decrease  competitioo  or  result  in  poor 
contract  performance.  The  contracting  officer  must  take 
appropriate  action  to  ensure  buying-in  losses  are  not  recov¬ 
er^  by  the  contractor  through  the  pricing  of  (1)  change 
orders  or  (2)  follow-oo  coiuracts  subject  to  cost  analysis. 

(b)  The  Govemment  should  minimize  the  oppottuni^  for 
bitying-in  by  seeking  a  price  commitment  covering  as  much 
of  the  entire  program  concerned  as  is  practical  by  using— ■ 

(1)  Multiyear  cooiractiiiig.  with  a  requirement  in  the 
soheitation  that  a  price  be  submitted  only  for  the  total 
muldyear  quantity;  or 

(2)  Priced  options  for  additional  quantities  that, 
together  with  the  Arm  contract  quantity,  equal  the  pro¬ 
gram  requirements  (see  Subpait  17.2). 

(c)  Oth^  safeguards  are  available  to  the  contracting 
officer  to  preclude  recovery  of  buying-in  losses  (e.g.,  amor¬ 
tization  of  nonrecurring  c(»ts  (see  15304-6(0)  and  treat¬ 
ment  of  unreasonable  price  quotations  (see  15.803(d)). 

3302  Subcontractor  kickbacks. 

3302*1  Definitions. 

"Kickback."  as  used  b  this  section,  means  any  money, 
fee,  commission,  credit,  gift,  gratuity,  thing  of  value,  or 
compensation  of  any  kind  which  is  provided,  directly  or 
mdirectly,  to  any  prime  contractor,  prime  contractor 
employee,  subcontractor,  or  subcontractor  employee  for  the 
purpose  of  improperly  obtaining  or  rewarding  favorable 
treatment  u  connection  with  a  prime  contract  or  in  oonnec* 
tioo  with  a  subcontract  relating  to  a  prime  contract 

Tenon,”  as  used  m  this  section,  means  a  coqxntion, 
paitnership,  business  association  of  any  kind,  trust  jomt* 
stock  company,  or  individuaL 

"Prime  contract,"  as  used  in  this  section,  means  a  con¬ 
tract  or  oonmctuil  action  entered  into  by  the  United  Stales 
for  the  purpose  of  t^iaining  supplies,  materials,  equipment 
or  services  of  any  kind. 

"Prime  Contracior,"  as  used  b  this  section,  means  a  per¬ 
son  who  has  entered  into  a  prime  contract  with  the  United 
States. 

"Prime  Contracior  employee."  as  used  in  this  section, 
means  any  office,  partner,  employee,  or  agent  of  a  prime 
contractor. 

"Subcontnet”  as  used  in  this  section,  means  a  contract 
or  contractual  action  entered  into  by  a  prime  contractor  or 
subcontractor  for  the  purpose  of  obtaining  supplies,  materi¬ 
als,  equipment,  or  services  of  any  kind  under  a  prime  oon- 
tracL 
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“Subcontractor  ”  as  used  in  this  section,  (a)  means  any 
person,  other  than  the  prime  contractor,  who  offers  to 
furnish  or  furnishes  any  supplies,  materials,  equipment, 
or  services  of  any  kind  und^  a  prime  contract  or  a  sub¬ 
contract  entered  into  in  connection  with  such  prime  con¬ 
tract;  and  (b)  includes  any  person  who  offers  to  furnish 
or  furnishes  general  supplies  to  the  prime  contractor  or  a 
higher  tier  subcontractor. 

3.502-2  GeneraL 

The  Anti-Kickback  Act  of  1986  (41  U.S.C.  51-58)  was 
passed  to  deter  subcontractors  finom  making  payments  and 
contractors  from  accepting  payments  for  the  purpose  of 
improperly  obtaining  or  revran^g  favorable  treatment  in 
connection  with  a  prime  contract  or  a  subcontract  relating 
to  a  prime  contract.  TbeAct — 

(a)  Prohibits  any  person  from — 

(1)  Providiflig,  attempting  to  proVide,  or  offering  to 
provide  any  Idckback; 

(2)  Soliciting,  accepting,  or  attempting  to  accept  any 
Idckl^k;  or 

(3)  Including,  directly  or  indirectly,  the  amount  of 
any  l^kback  in  the  contract  price  charged  by  a  subcon¬ 
tractor  to  a  prime  contractor  or  a  higher  der  subcontrac¬ 
tor  or  in  the  contract  price  charged  by  a  prime  contractor 
to  the  United  States. 

(b)  Imposes  criminal  penalties  on  any  person  who 
knowingly  and  willfully  engages  in  the  prohibited  conduct 
addressed  in  paragraph  (a)  of  this  subsection. 

(c)  Provi^  for  the  recovery  of  civil  penaldes  by  the 
United  States  fixxn  any  person  who  knowingly  engages  in 
such  prohibited  conduct  and  from  any  person  whose 
employee,  subcontractor,  or  subcontractor  employee  pro¬ 
vide  accepts,  or  charges  a  kickback. 

(d)  Provides  that — 

(1)  The  contracting  officer  may  offset  the  amount  of 
a  kickback  against  monies  owed  by  the  United  States  to 
the  prime  contractor  under  the  prime  contract  to  which 
such  kickback  relates; 

(2)  The  contracting  officer  may  direct  a  prime  con¬ 
tractor  to  withhold  from  any  sums  owed  to  a  subcontrac¬ 
tor  under  a  subcontract  of  the  prime  contract  the  amount 
of  any  kickback  which  was  or  may  be  offset  against  the 
prime  contractor  under  subparagraph  (dXl)  of  this  sub¬ 
section;  arid 

(3)  An  offset  under  subparagraph  (dXl)  or  a  direc¬ 
tion  under  subparagraph  (<0(2)  of  this  subsection  is  a 
claim  by  the  Government  for  the  purposes  of  the 
Contract  Di^tes  Act  of  1978. 

(e)  Authorizes  contracting  officers  to  order  that  sums 
withlreld  under  subparagraph  (dK2)  of  this  subsection  be 
paid  to  the  contracting  agency,  or  if  the  sum  has  already 
been  offset  against  the  prime  contractor,  that  it  be  retained 
by  the  prime  contractor. 

(0  Requires  the  prime  contractor  to  notify  the  contract¬ 


ing  officer  when  the  withholding  under  subparagraph  (dX2) 
of  this  subsection  has  been  accomplished  unless  the 
ainoum  withheld  has  been  paid  to  the  GovemmenL 

(g)  Requires  a  prime  contraettv  or  subcontractor  to 
rqx>rt  in  writing  to  the  inqrector  general  of  the  contracting 
agency,  the  head  of  the  contracting  agency  if  the  agency 
does  not  have  an  inspector  general,  or  the  Department  of 
Justice  any  possible  violation  of  the  Act  when  the  prime 
contractor  or  subcontractor  has  reasonable  grounds  to 
believe  such  violation  may  have  occurred. 

(h)  Provides  that,  for  tte  purpose  of  ascertaining  whether 
there  has  been  a  violation  of  the  Act  with  reqrect  to  any 
prime  contract,  the  General  Accounting  Office  and  the 
inspector  general  of  the  contracting  agency,  or  a  rqxesenta- 
tive  of  such  contracting  agertcy  designated  by  the  bead  of  the 
agency  if  the  agency  does  not  have  an  inqjector  general,  shall 
have  access  to  and  may  inspect  the  facilities  and  audit  the 
books  and  records,  including  any  electronic  data  or  records, 
of  any  prime  contractor  or  subcontractor  under  a  prime  con¬ 
tract  awarded  by  such  agency. 

(0  Requires  each  contracting  agency  to  include  in  each 
prime  contract  a  requirement  that  the  prime  contractor 
shall — 

(1)  Have  in  place  and  follow  reasonable  procedures 
designed  to  prevent  and  detect  violations  of  the  Act  in  its 
own  operations  and  direct  business  relationships  (e.g., 
company  ethics  rules  prohibiting  kickbacks  by  employ¬ 
ees,  agents,  or  subcontractors;  education  programs  for 
new  employees  atxl  subcontractors,  explaining  policies 
about  kickbacks,  related  company  procedures  and  the 
consequences  of  detection;  protxdures  requiring  subcon¬ 
tractors  to  certify  they  have  not  paid  kickbacks;  procure¬ 
ment  procedures  to  minimize  the  opportunity  for  kick- 
backs;  audit  procedures  designed  to  detect  kickbacks; 
periodic  surveys  of  subcontractors  to  elicit  informatioa 
about  kickbacks;  procedures  to  report  kickbacks  to  law 
enforcement  offic^ls;  annual  declarations  by  employees 
of  gifts  or  gratuities  received  from  subcontractors;  annual 
employee  declarations  that  they  have  violated  no  compa¬ 
ny  ethics  rules;  personnel  practices  that  document  uneihi- 
c^  a  ill^  b^vior  and  make  such  information  avail¬ 
able  to  prospective  empioyers);  and 

(2)  Cooperate  fully  with  any  Federal  agency  investi¬ 
gating  a  possible  violation  of  the  Act. 

3  J02-3  Contract  clause. 

The  coruracting  officer  shall  ittsert  the  clause  at  52.203-7. 
And- Kickback  Procedures,  in  all  solicitations  and  contracts. 

3.503  Unreasonable  restrictions  on  subcontractor  sales. 

3503-1  Policy. 

10  U5.C.  2402  and  41  U.S.C.  253g  require  that  subcon- 
tractixs  not  be  urueasonably  precluded  bom  making  direct 
sales  to  the  Government  cf  any  supplies  or  services  made 


166  -  23 


PART  3--IMPR0PER  BUSINESS  PRACTICES  AND  PERSONAL  CONFUCTS  OF  INTEREST 


or  furnished  under  a  contract  However,  this  does  not  pre¬ 
clude  contractors  from  asserting  rights  that  ere  otherwise 
authorized  by  law  or  regulation. 

3  J03-2  Contract  clause. 

The  clause  at  52.203-6,  Restrictions  on  Subcontiacurr 
Sales  to  the  Govenunent,  shall  be  inserted  in  solicitations 
and  contracts  for  supplies  or  services. 

SUBPART  3.6— CONTRACTS  WITH  GOVERN¬ 
MENT  EMPLOYEES  OR  ORGANI21ATIONS 
OWNED  OR  CONTROLLED  BY  THEM 

3.601  Policy. 

(a)  Except  as  specified  in  3.602,  a  contracting  officer 
shall  not  krowin^y  award  a  contract  to  a  Government 
employee  or  to  a  business  concern  or  other  organization 
owned  or  substantially  owned  or  controlled  by  one  or  more 
Government  employees.  This  policy  is  inierided  to  avoid 
any  conflict  of  interest  that  might  arise  between  the 
employees'  interests  and  their  Government  duties,  and  to 
avoid  the  appearance  of  favoritism  or  prefetential  treatmem 
by  the  Govenunent  toward  its  employees. 

(b)  For  purposes  of  this  subpart,  special  Government 
employees  (as  defined  in  18  U.S.C.  202)  performing  ser¬ 
vices  as  experts,  advisors,  or  consultants,  or  as  members  of 
advisory  committees,  are  not  considered  Government 
employees  unless— 

(1)  The  contract  arises  directly  out  of  the  individual's 
activity  as  a  special  Government  employee; 

(2)  In  the  individual's  capacity  as  a  special 
Government  employee,  the  individual  is  in  a  position  to 
influence  the  award  of  the  contract;  or 

(3)  Another  conflict  of  interest  is  determined  to 
exist 

3A02  Exceptions. 

The  agency  head,  or  a  designee  not  below  the  level  of 
the  head  of  the  contracting  activity,  may  authorize  an 
exception  to  the  policy  in  34301  only  if  there  is  a  most 
compelling  reason  to  do  so,  such  as  when  the 
GovernmetU's  needs  cannot  reasonably  be  otherwise  met 

3.603  Responsibilities  of  the  contracting  afflcer. 

(a)  Before  awarding  a  contract  the  contracting  officer 
shall  obtain  an  authorization  under  3.602  if— 

(1)  The  contracting  officer  knows,  or  has  reason  to 
believe,  that  a  prospective  contractor  is  one  to  which 
award  is  otherwise  prohibited  under  3.601;  and 

(2)  There  is  a  most  compelling  reason  to  make  an 
award  to  that  prospective  contractor. 

(b)  The  contracting  officer  shall  comply  with  the 
requirements  and  guidance  in  Subpart  9  J  before  awarding 
a  contract  to  an  organization  owned  or  substantially  owned 
or  controlled  by  Government  employees. 


3.704 

SUBPART  3.7  —VOIDING  AND 
RESCINDING  CONTRACTS 

3.700  Scope  of  subpart 

(a)  This  subpart  prescribes  Governmentwide  policies 
and  procedures  for  exercising  discretionary  authority  to 
declare  void  and  rescind  contracts  in  relation  to  which 
there  has  been  a  fmal  conviction  for  bribery,  conflict  of 
interest  or  similar  misconduct  and  to  recover  the  amounts 
expended  and  property  transferred  therefor. 

(b)  This  subpart  does  not  prescribe  policies  or  proce¬ 
dures  for,  or  govern  the  exercise  of,  any  other  remedy 
available  to  the  Government  with  respect  to  such  contracts, 
including  but  not  limited  to.  the  common  law  right  of 
avoidance,  rescission,  or  cancellation. 

3.701  Purpose. 

This  subpart  provides  a  means  to — 

(a)  Provide  the  Government  with  an  administrative  rem¬ 
edy  with  reflect  to  contracts  in  relation  to  which  there  has 
been  a  final  conviction  for  bribery,  conflict  of  interest,  or 
similar  misconduct;  and 

(b)  Deter  similar  misconduct  in  the  future  by  those  who 
are  involved  in  the  award,  performance,  and  administration 
of  Government  conuacts. 

3.702  Definition. 

Tinal  conviction”  means  a  conviction,  whether  entered 
on  a  verdict  or  plea,  including  a  plea  of  nolo  contendere, 
for  which  a  sentence  has  been  imposed. 

3.703  Authority. 

Section  1(e)  of  Public  Uw  87-849, 18  U.S.C.  218  C'ihe 
Act”),  empowers  the  President  or  the  heads  of  executive 
agencies  acting  under  regulations  prescribed  by  the 
President,  to  declare  void  and  rescind  contracts  and  other 
transactions  enumerated  in  the  Act,  in  relation  to  which 
there  has  been  a  fmal  conviction  for  bribery,  conflict  of 
interest,  or  any  other  violation  of  Chapter  11  of  Tule  18  of 
the  Untied  Slates  Code  (18  U.S.C.  201-224).  Executive 
Order  12448,  November  4, 1983.  delegates  the  President's 
authority  under  the  Act  to  the  heads  of  the  executive  agen¬ 
cies  and  military  departments. 

3.704  Policy. 

(a)  In  cases  in  which  there  is  a  fuud  con\'iction  for  any 
violation  of  18  U.S.C.  201-224  involving  or  relating  to  con¬ 
tracts  awarded  by  an  agency,  the  agency  l«ad  or  designee, 
shall  consider  the  facts  available  arid,  if  appropriate,  may 
declare  void  and  rescind  contr%ts,  and  recover  the  amounts 
expended  and  property  transferred  by  agency  in  accor¬ 
dance  with  the  policies  and  procedures  of  this  subpaa 

(b)  Since  a  final  conviction  und  r  18  U.S.C.  201-224 
relating  to  a  contract  also  may  justify  the  conclusion  iha* 
the  party  involved  is  not  presently  responsible,  the  agency 
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should  consider  initiating  debarment  proceedings  in  accor¬ 
dance  with  FAR  Subpait  9.4,  Debarment,  Suspension,  and 
Ineligibility,  if  debarment  has  not  been  initiated,  or  is  not  in 
effect  at  the  time  the  final  conviction  is  entered. 

3.705  Procedures. 

(a)  Reporting.  The  facts  concerning  any  final  conviction 
for  any  violation  of  18  U.S.C.  201-224  involving  or  relat¬ 
ing  to  agency  contracts  shall  be  leporteil  piompUy  to  the 
agency  head  or  designee  for  that  official’s  consideration. 
The  agency  head  or  designee  shall  promptly  notify  the 
Civil  Division,  Department  of  Justice,  that  the  action  is 
being  considered  under  this  subpati 

(b)  Decision.  Fdlowing  an  assessment  of  the  facts,  the 
agency  head  or  designee  may  declare  void  and  rescind  con¬ 
tracts  with  respect  to  which  a  final  conviction  has  been 
entered,  and  recover  the  amounts  expended  and  the  proper¬ 
ty  transfened  by  the  agency  under  the  terms  of  the  con¬ 
tracts  involved. 

(c)  Decision-Making  Process.  Agency  procedures  gov¬ 
erning  the  voiding  and  rescittding  decision-making  process 
shall  be  as  informal  as  practicable,  consistent  with  the  prin¬ 
ciples  of  fundamental  fairness.  As  a  minimum,  however, 
agencies  shall  provide  the  following: 

(1)  A  notice  of  proposed  action  to  declare  void  and 
rescind  the  contract  shall  be  made  in  writing  and  sent  by 
certified  mail,  return  receipt  requested. 

(2)  A  thirty  caleitdar  ^y  period  after  receipt  of  the 
notice,  for  the  contractor  to  submit  pertinent  information 
before  any  final  decision  is  made. 

(3)  Upon  request  made  within  the  period  for  sub.iiis- 
sion  of  pertinent  information,  an  opportunity  shall  be 
afforded  for  a  hearing  at  which  witnesses  may  be  pre¬ 
sented,  and  any  witness  the  agency  presents  may  be 
confronted.  However,  no  inquiry  shall  be  made  regard¬ 
ing  the  validity  of  the  conviction. 

(4)  If  the  agency  head  or  designee  decides  to  declare 
void  and  rescind  the  contracts  involved,  that  official 
shall  issue  a  written  decision  which — 

(i)  Stales  that  determination; 

(u)  Reflects  consideration  of  the  fair  value  of  any 
tangible  benefits  received  and  retained  by  the  agen¬ 
cy,  arid 

(iii)  States  the  amount  due  and  the  property  to  be 
returned  to  the  agency. 

(d)  Notice  of  Proposed  Action.  The  notice  of  proposed 
action,  as  a  minimum  shall — 

(1)  Advise  that  consideration  is  being  given  to 
declaring  void  and  rescinding  contracts  awarded  by  the 
agency,  and  recovering  the  amounts  expended  and  prop¬ 
erty  transferred  therefor,  under  the  provisions  of  18 
U.S.C.  218; 

(2)  Specifically  identify  the  contracts  affected  by  the 
action: 
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(3)  Specifically  identify  the  final  conviction  on 
which  the  action  is  based; 

(4)  State  the  amounts  expended  and  property  trans¬ 
ferred  under  each  of  the  contracts  involved,  and  the 
money  and  the  property  demanded  to  be  returned; 

(5)  Identify  any  tangible  benefits  received  and 
retained  by  the  agency  under  the  contract,  and  the  value 
of  those  befits,  as  calculated  by  the  agency, 

(6)  Advise  that  pertinent  information  may  be  submit¬ 
ted  within  30  calendar  days  after  receipt  of  the  notice, 
and  that,  if  requested  within  that  time,  a  hearing  shall  be 
held  at  which  witnesses  may  be  jnesented  and  any  wit¬ 
ness  the  agency  presents  may  be  confronted;  and 

(7)  Advise  that  action  s^  be  taken  only  after  the 
agency  head  or  designee  issues  a  final  written  decision 
on  the  proposed  action. 

(e)  Fifuti  Agency  Decision.  The  final  agency  decision 
shall  be  based  on  the  infocmaticin  available  to  the  agency 
head  or  designee,  including  any  pertinent  infimnation  sul^ 
mitted  or,  if  a  hearing  was  held,  presently  at  the  hearing.  If 
the  agency  decision  declares  void  and  rescinds  the  contract, 
the  final  decision  shall  specify  the  amounts  due  and  proper¬ 
ty  to  be  returned  to  the  agency,  and  reflect  consideration  of 
the  fair  value  of  any  tangible  benefits  received  and  retained 
by  the  agency.  Notice  of  the  decision  shall  be  sent  promptly 
by  certified  mail,  return  receipt  requested.  Rescission  of 
contracts  under  the  authority  of  the  Act  and  demand  for 
recovery  of  the  amounts  expended  and  property  transfened 
therefor,  is  not  a  claim  within  the  meaning  of  the  Contract 
Disputes  Act  of  1978  (CDA),  41  U.S.C.  801-813,  or  Part 
32.  Therefore,  the  procedures  required  by  the  CDA  and  the 
FAR  for  the  issuance  of  a  final  contracting  officer  decision 
are  not  applicable  to  final  agency  decisions  un  Jer  this  sub- 
part.  and  shall  not  be  followed. 

SUBPART  3J— UMITATION  ON  THE  PAYMENT 
OF  FUNDS  TO  INFLUENCE  FEDERAL 
TRANSACTIONS 

3.800  Scope  of  aubpart 

This  subpart  prescribes  policies  and  procedures  imple¬ 
menting  section  319  of  the  Department  of  Interior  and 
Related  Agencies  Appropriations  Aci,  Pub.  L.  101-121, 
which  added  a  new  section  1352  to  title  31,  United  States 
Code,  entitled  ’Limitation  on  use  uf  approfmated  unds  to 
influence  certain  Federal  contracting  and  financial  Datisar- 
tions"  (the  Act). 

3JI91  Defloitioiu. 

“Agency,”  as  used  in  this  section,  means  an  executive 
agency  as  defined  in  2.101. 

Xovered  Federal  action,”  as  used  in  this  section,  means 
any  of  th:  following  Federal  actions: 

(a)  The  awarding  of  any  Federal  contract 
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(b)  The  making  of  any  Federal  grant 

(c)  The  making  of  any  Federal  kxtn. 

(d)  The  entering  into  of  any  cooperative  agreement 

(e)  The  exteasion,  continuation,  renewal,  amendment 
or  modification  of  any  Federal  contract  grant  loan,  or 
coopetative  agreement 

“Indian  tribe”  and  “tribal  organization,”  as  used  in  this 
section,  have  the  meaning  provided  in  section  4  of  the 
Indian  Self-Determination  and  Education  Assistance  Act 
(25  U.S.C.  4S0B)  and  include  Alaskan  Natives. 

“Influencing  or  attempting  to  influence.”  as  used  in  this 
section,  means  making,  with  the  intent  to  influence,  any 
communication  to  or  appearance  before  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an  t^cer 
or  employee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  any  covered  Federal  aetkm. 

“Local  government,”  as  us^  in  this  section,  means  a 
unit  of  government  in  a  State  and,  if  chartered,  established, 
or  otherwise  recognized  by  a  State  for  the  perfwmance  of  a 
governmental  duty,  including  a  local  public  authority,  a 
special  district,  an  intrastate  district,  a  couikU  of  govern¬ 
ments,  a  sponsor  group  representative  organization,  and 
any  other  instrumentality  of  a  local  government 

“Offleer  or  employee  of  an  agency.”  as  used  in  this  sec¬ 
tion,  includes  the  following  individuals  who  are  employed 
by  an  agency: 

(a)  An  individual  who  is  appointed  to  a  position  in  the 
Government  under  title  S,  Unit^  States  Co^  including  a 
position  under  a  temporary  appointment; 

(b)  A  member  of  the  uniformed  services,  as  defined  in 
subsection  101(3),  title  37,  United  States  Code; 

(c)  A  special  Govenunent  employee,  as  defined  in  sec¬ 
tion  202,  title  18.  United  Stales  Code;  and 

(d)  An  individual  who  is  a  member  of  a  Federal  adviso¬ 
ry  committee,  as  defined  by  the  Federal  Advisory 
Committee  Act,  tide  S,  United  States  Code,  appendix  2. 

“Person,”  as  used  in  this  section,  means  an  individual, 
corporation,  company,  association,  authority,  firm,  partner¬ 
ship.  society.  State,  and  local  goverrunent,  regardless  of 
whether  such  entity  is  operated  for  profit  or  not  for  profit 
This  term  excludes  an  Indian  tribe,  tribal  organization,  or 
any  other  Indian  organization  with  re^wet  to  erqrenditures 
q)eciflcally  permitted  by  other  Federal  law. 

“Reasonable  compensation,”  as  used  in  this  section, 
means,  with  respect  to  a  regularly  employed  officer  or 
employee  of  any  person,  compensation  that  is  consistent 
with  the  normal  compensation  for  such  officer  or  employee 
for  work  that  is  not  furnished  to.  not  funded  by,  or  not  fur¬ 
nished  in  cooperation  with  the  Federal  Government 

"Reasonable  payment,”  as  used  in  this  section,  means, 
with  respect  to  professional  and  other  technical  services,  a 
payment  in  an  amount  that  is  consistent  with  the  amount 
normally  paid  for  such  services  in  the  private  sector. 

“Recipient,”  as  used  in  this  section,  includes  the  con¬ 
tractor  and  all  subcontractors.  This  tenn  excludes  an 


Indian  tribe,  tribal  organization,  or  any  other  Indian  organi¬ 
zation  with  respect  to  expenditures  specifically  permitted 
by  other  Federal  law. 

“Regularly  employed.”  as  used  in  this  section,  means, 
with  respect  to  an  officer  or  employee  of  a  person  requesting 
or  receiving  a  Federal  contract,  an  officer  or  employee  who 
is  employed  by  such  person  for  at  least  130  working  days 
within  1  year  immediately  preceding  the  date  of  the  submis¬ 
sion  that  initiates  agency  consideration  of  such  person  for 
receipt  of  such  contract  An  officer  or  employee  who  is 
employed  by  such  person  for  less  than  130  working  days 
within  1  year  immediately  preceding  the  date  of  the  submis¬ 
sion  that  initiates  agency  consideration  of  such  person  shall 
be  considered  to  be  regularly  employed  as  soon  as  he  or  she 
is  employed  by  such  person  for  130  woiking  days. 

“State.”  as  used  in  this  section,  means  a  State  of  the 
United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  a  territory  or  possession  of 
the  United  States,  an  agency  or  instrumentality  of  a  Slate, 
and  multi-State,  regional,  or  interstate  entity  having  gov¬ 
ernmental  duties  and  powers. 

3.802  Prohibitions. 

(a)  Section  1352  of  title  31,  United  States  Code, 
among  other  things,  prohibits  a  recipient  of  a  Federal  con¬ 
tract,  grant,  loan,  or  cooperative  agreement  from  using 
appropriated  funds  to  pay  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  in 
connection  with  any  of  the  following  covered  Federal 
actions:  the  awarding  of  any  Federal  contract;  the  making 
of  any  Federal  grant;  the  making  of  any  Federal  loan;  the 
entering  into  of  any  cooperative  agreement;  or,  the  modifi¬ 
cation  of  any  Federal  contract,  grant,  loan,  or  cooperative 
agreement 

(b)  The  Act  also  requires  offerors  to  fuutush  a  declara¬ 
tion  consisting  of  both  a  certitication  and  a  disclosure. 
These  requirements  are  contained  in  the  provision  at 
52.203-11,  Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal  Transactions,  and 
the  clause  at  52.203-12,  Limitation  on  Payments  to 
Influence  Cbrtain  Federal  Transactions. 

(1)  By  signing  its  offer,  an  offeror  certifies  that  no 
appropriated  funds  have  been  paid  or  will  be  paid  in 
violation  of  the  prohibitions  in  31  U.S.C.  1352. 

(2)  The  disclosure  shall  identify  if  any  funds  other 
than  Federal  appropriated  funds  (including  profit  or  fee 
received  under  a  covered  Federal  action)  have  been 
paid,  or  will  be  paid,  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or  employee 
of  Congress,  or  an  employee  of  a  Member  of  Congress 
in  connection  with  a  Federal  contract,  grant,  loan,  or 
cooperative  agreement 
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(c)  The  prohibitions  of  the  Act  do  not  apply  under  the 
following  conditions: 

(1)  Agency  and  legislative  liaison  by  own 
employees. 

(i)  The  prohibition  on  the  use  of  appropriated 
funds,  in  paragraph  (a)  of  this  section,  does  not  apply 
in  the  case  of  a  payment  of  reasonable  compensation 
made  to  an  officer  or  employee  of  a  person  request¬ 
ing  or  receiving  a  covered  Federal  action  if  the  pay¬ 
ment  is  for  agency  and  legislative  liaison  activities 
not  directly  related  to  a  covered  Federal  action. 

(ii)  For  purposes  of  subdivision  (cXlXO  of  tlus 
section,  providing  any  information  specifically 
requested  by  an  agency  or  Congress  is  permitted  at 
any  time. 

(iii)  The  following  agency  artd  legislative  liaison 
activities  are  permitted  at  any  time  where  they  are 
not  related  to  a  qrecific  solicitation  for  any  covered 
Federal  action; 

(A)  Discussing  with  an  agency  the  qualities 
and  characteristics  (including  individual  demon¬ 
strations)  of  the  person's  products  or  services,  con¬ 
ditions  or  terms  of  sale,  and  service  capabilities; 

(B)  Technical  discussions  and  other  activities 
regarding  the  application  or  adaptation  of  the  per¬ 
son's  products  or  services  for  an  agency's  use. 

(iv)  The  following  agency  and  legislative  liaison 
activities  are  permitted  where  they  are  prior  to  formal 
solicitation  of  any  covered  Federal  action; 

(A)  Providing  any  information  not  specifically 
requested  but  necessary  for  an  agency  to  make  an 
informed  decision  about  initiation  of  a  covered 
Federal  action; 

(B)  Technical  discussions  regarding  the  prepa¬ 
ration  of  an  unsolicited  proposal  prior  to  its  oOi- 
cial  submission;  and 

(Q  Capability  presentations  by  persons  seek¬ 
ing  awards  from  an  agency  pursuant  to  the  provi¬ 
sions  of  the  Small  Business  Act,  as  amended  by 
Pub.  L.  95-S07,  and  subsequent  amendments. 

(v)  Only  those  activities  expressly  authorized  by 
subparagraph  (cXl)  of  this  section  are  permitted 
unda  this  section. 

(2)  Professional  and  technical  services. 

(i)  The  prohibition  on  the  use  of  appropriated 
funds,  in  paragraph  (a)  of  this  section,  does  not  apply 
in  tiie  case  of — 

(A)  Payment  of  reasonable  compensation 
made  to  an  officer  or  employee  of  a  person 
requesting  or  receiving  a  covered  Federal  action 
or  an  extension,  continuation,  renewal,  amend¬ 
ment,  or  modification  of  a  covered  Federal  action, 
if  payment  is  for  professional  or  technical  services 
rendered  directly  in  the  preparation,  submission, 
or  negotiation  of  any  bid.  proposal,  or  sqiplicauoa 
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for  that  Federal  action  or  for  meeting  requirements 
imposed  by  or  pursuant  to  law  as  a  condition  for 
receiving  that  Federal  action; 

(B)  Any  reasonable  payment  to  a  person,  other 
than  an  officer  or  employee  of  a  person  requesting 
or  receiving  a  covered  Federal  action,  if  the  pay¬ 
ment  is  for  professional  or  technical  services  ren¬ 
dered  directly  in  the  preparation,  submission,  or 
negotiation  (rf  any  bid,  proposal,  or  application  for 
that  Federal  action,  or  for  meeting  requirements 
imposed  by  or  pursuant  to  law  as  a  condition  for 
receiving  that  Federal  action.  Persons  other  than 
officers  or  employees  of  a  person  requesting  or 
receiving  a  covmed  Federal  action  include  consul¬ 
tants  and  trade  associations. 

(ii)  For  purposes  of  subdivision  (cX2Xi)  of  this 
section,  ‘^professional  and  technical  services"  shaU  be 
limited  to  advice  and  analysis  directly  applying  any 
professional  or  technical  discipline.  For  example, 
drafting  of  a  legal  document  accompanying  a  bid  or 
proposal  by  a  lawyer  is  allowable.  Similarly,  technical 
advice  provided  by  an  engineer  on  the  performance  or 
operational  capability  of  a  piece  of  equipment  ren¬ 
dered  directly  in  the  negotiation  of  a  contract  is  allow¬ 
able.  However,  communications  witli  the  intent  to 
L')ilueix:e  made  by  a  professional  (such  as  a  licensed 
lawyer)  or  a  technical  person  (such  as  a  licensed 
accountant)  are  not  allowable  under  this  section  unless 
they  provide  advice  and  analysis  directly  applying 
their  professional  or  technical  expertise  and  unless  the 
advice  or  analysis  is  rendered  directly  and  solely  in  the 
prqiaration,  submission  or  negotiation  of  a  covered 
[federal  action.  Thus,  for  example,  communications 
with  the  intent  to  influence  made  by  a  lawyer  that  do 
not  provide  legal  advice  or  analysis  directly  and  solely 
related  to  the  legal  aspects  of  his  or  her  diet's  propos¬ 
al,  but  generally  advocate  one  proposal  over  anodier 
are  not  allowable  under  this  section  because  the 
lawyer  is  not  providing  professional  legal  services. 
Similarly,  communications  with  the  inteiu  to  influence 
made  by  an  engineer  providing  an  engineering  analy¬ 
sis  prior  to  the  preparation  or  submission  of  a  bid  or 
proposal  are  not  allowable  under  this  section  since  the 
engineer  is  providing  technical  services  but  not  direct¬ 
ly  in  the  prq>aration.  sub<  iission  or  negotiation  of  a 
covered  Federal  action. 

(iii)  Requirements  imposed  by  or  pursuant  to  law 
as  a  condition  for  receiving  a  covered  Federal  award 
include  those  required  by  law  or  regulation  and  any 
other  requirements  in  the  actual  award  documents. 

(iv)  Only  those  services  expressly  authorized  by 
subdivisions  (c)(2)(i)(A)  and  (B)  of  this  section  are 
permitted  under  this  section. 

(v)  The  reporting  requirements  of  3.803(a)  shall 
not  apply  with  respect  to  payments  of  reasonable 
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compensation  made  to  regularly  employed  officers  or 
employees  of  a  person. 

3.803  Certification  and  disclosure. 

(a)  Any  contractor  who  requests  or  receives  a  Federal 
contract  exceeding  $100,000  shall  submit  the  certification 
and  disclosures  required  by  the  provision  at  S2.203-11, 
Certification  and  Disclosure  Regarding  Payments  to 
Influence  Certain  Federal  Transactions,  with  its  offer. 
Disclosures  under  this  section  shall  be  submitted  to  the 
contracting  officer  using  OMB  standard  form  LLL, 
Disclosure  of  Lobbying  Activities. 

(b)  The  contractor  shall  fdc  a  disclosure  form  at  the  end 
of  each  calendar  quarter  in  which  there  occurs  any  event  that 
materially  affects  the  accuracy  of  the  information  contained 
in  any  dik;}osuie  form  previously  filed  by  such  person  under 
paragraph  (a)  of  this  section.  An  event  that  materially 
affects  the  accuracy  of  the  information  reported  includes — 

(1)  A  cumulative  increase  of  $25,000  or  more  in  tlie 
amount  paid  or  expected  to  be  paid  for  influencing  or 
attempting  to  irifluence  a  covered  Federal  action;  or 

(2)  A  change  in  die  pcrson(s)  or  individual(s)  influ¬ 
encing  or  attempting  to  influence  a  covered  Federal 
action;  or 

(3)  A  change  in  the  officer(s),  cmployee(s),  or 
Member(s)  of  Congress  contacted  to  influence  or 
attempt  to  influence  a  covered  Federal  action. 

(c)  The  contracuir  shall  require  the  submittal  of  a  certi¬ 
fication,  and  if  required,  a  disclosure  form,  by  any  person 
who  requests  or  receives  any  subcontract  exceeding 
$100,000  under  the  Federal  contract 

(d)  All  subcontractor  disclosure  forms  (but  not  certifica¬ 
tions),  shall  be  forwarded  Cnom  tier  to  tier  until  received  by 
the  prime  contractor.  The  prime  contractor  shall  submit  all 
disclosure  forms  to  the  contracting  officer  at  the  end  of  the 
calendar  quarter  in  which  the  disclosure  form  is  submitted 
by  the  subcontractor.  Each  subcontractor  certification  shall 
be  retained  in  the  subcontract  file  of  the  awarding  contractor. 

3il04  Policy. 

(a)  The  contracting  officer  shall  obtain  certifications 


3J08 

and  disclosures  as  required  by  the  provision  at  5Z203-11, 
Certification  and  Disclosure  Regarding  Payments  to 
Influence  Cenain  Federal  Transactions,  prior  to  the  award 
of  any  contract  exceeding  $100,000. 

(b)  The  contracting  officer  shall  forward  a  copy  of  all 
contractor  disclosures  furnished  pursuant  to  the  clause  at 
52.203-12,  Limitation  on  Payments  to  Influence  Cenain 
Federal  Transactions,  to  the  official  designated  in  accor¬ 
dance  with  agency  procedures,  for  subsequent  submission 
to  Congress.  The  original  of  the  disclosure  shall  be 
retained  in  the  contract  file. 

3.805  Exemption. 

The  Secretary  of  Defense  may  exempt,  on  a  case-by- 
case  basis,  a  covered  Federal  action  firom  the  prohibitions 
of  this  section  whenever  the  Secretary  determines,  in  writ¬ 
ing,  that  such  an  exemption  is  in  the  national  interest  The 
Secretary  shall  transmit  a  copy  of  such  exemp¬ 
tion  to  Congress  immediately  after  making  such  a  determi¬ 
nation. 

3.806  Processing  suspected  violations. 

Suspected  violations  of  the  requirements  of  the  Act  shall 
be  referred  to  the  official  designated  in  agency  procedures. 

3.807  Civil  penalties. 

Agencies  shall  impose  and  collect  civil  penalties  pur¬ 
suant  to  the  provisions  of  the  Program  Fraud  and  Civil 
Remedies  Act  31  U.S.C.  3803  (except  subsection  (c)), 
3804-3408,  and  3812,  insofar  as  the  provisions  therein  are 
not  inconsistent  with  the  requirements  of  this  subpart 

3.808  .Solicitation  provision  and  contract  clause. 

(a)  The  provision  at  52.203-11,  Certification  and 
Disclosure  Regarding  Payments  to  Influence  Certain 
Federal  Transactions,  shall  be  included  in  solicitations 
expected  to  exceed  $100,(XX). 

(b)  The  clause  at  52.203-12,  Limitation  on  Payments 
to  Influence  Certain  Federal  Transactions,  shall  be 
included  in  solicitations  and  contracts  expected  to  exceed 
$100,000. 
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52J03'<  Restrictions  on  Subcontractor  Sales  to  the 

Government 

As  prescribed  in  3.S03'2,  insert  the  following  clause: 

RESTRICTIONS  ON  SUBCONTRACTOR  SALES  TO 
THE  GOVERNMENT  (JUL  1985) 

(a)  Except  as  provided  in  (b)  below,  the  Contractor  shall 
not  enter  into  any  agnxment  with  an  actual  or  prospective 
subcontractor,  nor  otherwise  act  in  any  manner,  which  has 
or  may  have  the  effea  of  restricting  ^es  by  such  subcon¬ 
tractors  directly  to  tire  Government  of  any  item  or  process 
(incliKling  computer  software)  made  or  fumisbed  by  the 
subcontractor  under  this  contract  or  under  any  foUow-on 
production  contract 

(b)  The  prohibition  in  (a)  above  does  not  preclude  the 
Contractor  from  asserting  rights  that  are  othemise  autho¬ 
rized  by  law  or  regulation. 

(c)  The  Contractor  agrees  to  incorporate  the  substance 
of  this  clause,  including  this  paragraph  (c),  in  all  subcon¬ 
tracts  under  this  contract 

(End  of  clause) 

52,203-7  Anti-Kickback  Procedures. 

As  prescribed  in  3.502-3.  insert  the  following  clause: 

ANTI-KICKBACK  PROCEDURES  (OCT  1988) 

(a)  Definitions. 


“Kickback,**  as  used  in  this  clause,  means  any  money, 
fee.  commission,  credit  gift,  gratuity,  thing  of  value,  or 
compensation  of  any  kind  which  is  provided,  directly  or 
indirectly,  to  any  prime  Contractor,  prime  Contractor 
employee,  subcontractor,  or  subcontractor  employee  for  the 
purpose  of  improperly  obtaining  or  rewarding  favorable 
treatment  in  coiuiection  with  a  prime  contract  or  in  connec¬ 
tion  with  a  subcontract  relating  to  a  prime  contract.. 

“Person,"  as  used  in  this  clause,  means  a  coipotation. 
partnership,  business  association  of  any  kind,  trust,  joint- 
stock  company,  or  individual 

“Prime  contract,"  as  used  in  this  clause,  means  a  cmi- 
tract  or  contractual  action  entered  into  by  the  United  States 
for  the  purpose  of  obtaining  supplies,  materials,  equipment, 
or  services  of  any  kind. 

“Prime  Contractor"  as  aised  in  this  clause,  means  a  person 
who  has  entered  into  a  prime  contract  with  the  United  States. 

"Prime  Contractor  employee,"  as  used  in  this  clause, 
means  any  officer,  partner,  employee,  or  agent  of  a  prime 
Contractor. 

“Subcontract,"  as  used  in  this  clause,  means  a  contraa 
or  contractual  action  entered  into  by  a  prime  Contractor  or 
subcontractor  for  the  purpose  of  obtaining  siq)plies.  materi¬ 
als,  equipment,  or  services  of  any  kind  under  a  prime  con¬ 
tract 

“Subcontractor,"  as  used  in  this  clause,  (1)  means  any 
person,  other  than  the  prime  Contractor,  who  offers  to  fur¬ 
nish  or  furnishes  any  sui^Iies.  materials,  equipment  or  ser¬ 
vices  of  any  kind  under  a  prime  contract  or  a  subcontract 
entered  into  in  connection  with  such  prime  contract  and 
(2)  includes  any  person  who  offers  to  furnish  or  furnishes 
general  supplies  to  the  prime  Contractor  or  a  higher  tier 
subcontractor. 

“Subcontractor  employee."  as  used  in  this  clause,  means 
any  ofQcer,  partner,  employee,  or  agent  of  a  subcontractor. 

(b)  The  Ami-Kickback  Act  of  1986  (41  U.S.C.  51-58) 
(the  Act),  prohibits  any  person  from — 

(1)  Providing  or  attempting  to  provide  or  offering  to 
provide  any  Idckback; 

(2)  Soliciting,  accepting,  or  attempting  to  accept  any 
kicklack;  or 

(3)  Including,  directly  or  indirectly,  the  amount  of 
any  kickback  in  thz  contraa  price  charged  by  a  prime 
Contractor  to  the  United  States  or  in  the  contract  price 
charged  by  a  subcontractor  to  a  prime  Contractor  or 
higher  tier  subcontractor. 

(cKl)  The  Contractor  shall  have  in  place  and  follow 
reasonable  procedures  designed  to  prevent  and  detect  pos¬ 
sible  violations  described  in  paragraph  (b)  of  this  clause  in 
its  own  operations  and  direct  business  relationships. 

(2)  When  uie  Ckintractor  has  reasonable  grounds  to 
believe  that  a  violation  described  in  paragraph  (b)  of  this 
clause  may  have  occurred,  the  Contractor  shall  promptly 
report  in  writing  the  possible  violation.  Such  reports 
shall  be  made  to  the  in^iector  general  of  the  contracting 
agency,  the  head  of  the  contracting  agency  if  the  agency 
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does  not  have  an  inspector  general,  or  the  Department  of 
Justice. 

(3)  The  Contractor  shall  cooperate  fully  with  any 
Federal  agency  investigating  a  possible  violation 
described  in  paragraph  (b)  of  this  clause. 

(4)  The  extracting  Officer  may  (i)  offset  the  amount 
of  the  kickback  against  any  monies  owed  by  the  United 
States  under  the  prime  contract  and/br  (ii)  direct  that  the 
Prime  Contractor  withhold  from  sums  owed  a  subcontrac¬ 
tor  under  the  prinre  contract  the  amount  of  the  kickback. 
The  Contracting  Officer  may  order  that  monies  withheld 
under  subdivision  (cX4Xu)  of  this  clause  be  paid  over  to 
the  Government  unless  the  Government  has  already  offset 
those  mxies  under  subdivisix  (cX4X0  of  this  cUuse.  In 
either  case,  the  Prime  Contractor  shall  notify  the 
Contracting  Officer  when  the  monies  are  withheld. 

(5)  The  Contractx  agrees  to  inexporate  the  sub¬ 
stance  of  this  clause,  including  subparagraph  (eXS)  but 
excepting  subparagraph  (cXl).  in  all  subextracts  xder 
this  contract 

(End  of  clause) 

52.203-8  Requirement  for  Certificate  of  Procurement 
Integrity. 

As  prescribed  in  3. 104- 10(a).  insert  the  following  provi¬ 
sion: 

I  REQUIREMENT  FOR  CERTmCATE  OF 

I  PROCUREMENT  INTEGRITY  (NOV  1990) 

(a)  Definitions.  The  definitions  at  FAR  3.104-4  arc 
hereby  incorporated  in  this  provision. 

(b)  Certifications.  As  required  in  paragraph  (c)  of  this 
provision,  the  officer  or  employee  responsible  for  this  offer 
shall  execute  the  following  certification: 

CERTinCATE  OF  PROCUREMENT  INTEGRITY 

(1)  I,  [Name  of  certifier],  am  the  officer  or  employee 
reqxmsible  for  the  prqiaratix  of  this  offer  and  hereby 
certify  that  to  the  b^  of  my  knowledge  and  belief,  with 
the  exceptix  of  any  informatix  described  in  this  certifi¬ 
cate,  I  have  no  informatix  concerning  a  violatix  or 
possible  violatix  of  subsectix  27(a),  (b),  (d).  or  (f)  of 
the  Office  of  Federal  Procuiemxt  Policy  Act  as  amend¬ 
ed*  (41  U.S.C.  423).  (hereinafter  referred  to  as  “the 
Act"),  as  implemented  in  the  FAR.  occurring  during  the 
xnduct  of  this  procurement  (solicitation  number). 

(2)  As  required  by  subsecdx  27(eXl)(B)  of  the  Act 
I  further  certify  that  to  the  best  of  my  knowledge  and 
belief,  each  officer,  employee,  agxt  represenutive.  and 
cxsultant  of  [Name  of  Offeror]  who  has  participated 
personally  and  substantially  in  the  preparatix  x  sub¬ 
mission  of  this  offer  has  certified  that  he  x  she  is  famil¬ 
iar  with,  and  will  xmply  with,  the  requirements  of  sub¬ 
section  27(a)  of  the  Act  as  implemented  in  the  FAR, 
and  will  report  immediately  to  me  any  informatix  cx- 
cerning  a  violation  x  possible  vidatix  of  subsections 

I  27(a),  (b),  (d).  X  (0  of  the  Act  as  implemxted  in  the 
FAR.  pertaining  to  this  procurement 


(3)  Violations  x  possible  violations:  (Continue  on 
plain  bond  paper  f  necessary  and  label  Certificate  of 
Procurement  Integrity  (Continuation  Sheet),  ENTER 
NONE  IF  NONE  EXIST) _ 


(4)  I  agree  that,  if  awarded  a  xntract  undx  this 
solicitation,  the  certifications  required  by  subsection 
27(e)(1)(B)  of  the  Act  shall  be  maintained  in  accordance 
with  paragraph  (f)  of  this  provision. 

[Signature  of  the  officer  or  employee  responsible  for  the 
offer  and  date] 

fiyped  name  of  the  officer  or  employee  responsible  for  the 
offer] 

^Subsections  27(a),  (b),  and  (d)  ate  effective  x  December  1 ,  i 
1990.  Subsection  27(0  is  effective  x  June  1, 1991.  | 

THIS  CERTIHCATION  CONCERNS  A  MATTER  WITH¬ 
IN  THE  JURISDICTION  OF  AN  AGENCY  OF  THE 
UNITED  STATES  AND  THE  MAKING  OF  A  FALSE. 
FICTITIOUS.  OR  FRAUDULENT  CERTIFICATION 
MAY  RENDER  THE  MAKER  SLIBJECT  TO  PROSECU¬ 
TION  UNDER  TITLE  18.  UNITED  STATES  CODE, 
SECTION  1001. 

(End  of  certiffcation) 

(cXl)  For  procurements  using  sealed  bidding  prxe- 
dxes,  the  sign^  certifications  shall  be  submitted  by  each 
bidder  with  the  bid  submissix  except  for  procxemenis 
using  two-step  sealed  bidding  procedxe  (see  Subpart 
143).  Fx  those  procurements,  the  certifications  shall  be 
submitted  with  submission  of  the  step  two  sealed  bids.  A 
certificate  is  not  required  fx  indefinite  delivery  contracts 
(see  Subpart  163)  unless  the  total  estimated  value  of  all 
orders  eventually  to  be  placed  under  the  extract  is  expect¬ 
ed  to  exceed  $100,(XX). 

(2)  For  extracts  and  contract  modifications  which 
include  options,  a  certificate  is  required  when  the  aggre¬ 
gate  value  of  the  contract  or  extract  modificatix  and 
all  options  (see  3. 104-4(e))  exceeds  $100,(X)0. 

(3)  Failure  of  a  bidder  to  submit  the  signed  certifi¬ 
cate  with  its  bid  shall  render  the  bid  nonresponsive. 

(d)  Pursuant  to  FAR  3.104-9(d),  the  Offerx  may  be 
requested  to  execute  additional  certifications  at  the  request 
of  the.  Government  Failure  of  an  Offerx  to  submit  the 
additional  certifications  shall  cause  its  offer  to  be  rejected. 

(e)  A  certification  xntaining  a  disclosure  of  a  violation 
X  possible  violation  will  nX  necessarily  result  in  the  with¬ 
holding  of  award  under  this  solicitatix.  However,  the 
Government,  after  evaluation  of  the  disclosure,  may  cancel 
this  prxxcment  x  take  any  other  appropriate  actions  in 
the  interests  of  the  Government,  such  as  disqualification  of 
the  Offeror. 

(0  In  making  the  certification  in  paragraph  (2)  of  the  | 
certificate,  the  officer  x  employee  of  the  competing  cx- 
tractx  responsible  for  the  offer  may  rely  upon  a  xe-time 
certification  from  each  individual  required  to  submit  a 
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certification  to  the  competing  contractor,  supplemented  by 
periodic  training.  These  certincadons  shall  be  obtained  at 
the  earliest  possible  date  after  an  individual  required  to  certi¬ 
fy  begins  employment  or  association  with  the  contractor.  If 
a  contractor  decides  to  rely  on  a  certification  executed  prior 
to  the  suspension  of  section  27  (i.e.,  prior  to  December  1. 
1989),  the  Contractor  shall  ensure  that  an  individual  who  has 
so  certified  is  notified  that  section  27  has  been  reinstated. 
These  certifications  shall  be  maintained  by  the  Contractor 
for  6  years  finom  the  date  a  certifying  employee's  employ¬ 
ment  with  the  company  ends  or,  for  an  agent,  representative, 
(M-  consultant,  6  years  from  the  date  such  individual  ceases  to 
act  on  behalf  of  the  Contractor. 

(g)  Certifications  under  paragraphs  (b)  and  (d)  of  this 
provision  are  material  rqiresentations  of  fact  upon  which 
reliance  will  be  placed  in  awarding  a  contract 
(End  of  provision) 

Alternate  I  (SEP  1990).  Procurements  using  other  than 
sealed  bidding  procedures: 

(c)  For  procurements,  including  contract  modifications, 
in  excess  of  $100,000  made  using  procedures  other  than 
sealed  bidding,  the  signed  certifications  shall  be  submitted 
by  the  successful  Offeror  to  the  Contracting  Officer  within 
the  time  period  specified  by  the  Contracting  Officer  when 
requesting  the  certificates  except  as  provided  in  subpara¬ 
graphs  (cXl)  through  (cK5)  of  this  clause.  In  no  event 
shall  the  certificate  be  submitted  subsequent  to  award  of  a 
contract  or  execution  of  a  contract  modification: 

(1)  For  letter  contracts,  other  unpriced  contracts,  or 
unpriced  contract  modifications,  whether  oi  not  the 
unpriced  contract  or  modification  contains  a  maximum 
or  not  to  exceed  price,  the  signed  certifications  shall  be 
submitted  prior  to  the  award  of  the  letter  contract, 
unpriced  contract,  or  unpriced  contract  modification, 
and  prior  to  the  definitization  of  the  letter  contract  or  tlie 
establishment  of  the  price  of  the  unpriced  contract  or 
unpriced  contract  mo^cation.  The  second  certifica¬ 
tion  shall  apply  only  to  the  period  between  award  of  the 
letter  contract  and  execution  of  the  document  definitiz- 
ing  the  letta  contract,  or  award  of  the  unpriced  contract 
or  unpriced  contract  modification  and  execution  of  the 
document  establishing  the  definitive  price  of  such 
unpriced  contract  or  unpriced  contract  mo^ication. 

(2)  For  basic  ordering  agreements,  prior  to  the  exe¬ 
cution  of  a  priced  order;  prior  to  the  execution  of  an 
unpriced  order,  whether  or  not  the  unpriced  order  con¬ 
tains  a  maximum  or  not  to  exceed  price;  and.  prior  to 
establishing  the  price  of  an  unpriced  order.  The  second 
certificate  to  be  submitted  for  unpriced  orders  shall 
apply  only  to  the  period  between  award  of  the  unpriced 
order  and  execution  of  the  document  establishing  the 
definitive  price  for  such  order. 

(3)  A  certificate  is  not  required  for  indefinite  deliv¬ 
ery  contracts  (see  Subpart  16.5)  unless  the  total  estimat¬ 
ed  value  of  all  orders  eventually  to  be  placed  under  the 
contract  is  expected  to  exceed  $100,000. 


(4)  For  contracts  and  contract  modifications  which 
include  options,  a  certificate  is  required  when  the  aggre¬ 
gate  value  of  the  contract  or  contract  modification  and 
all  options  (see  3.104-4(e,))  exceeds  $100,0(X). 

(5)  For  purposes  of  contracts  entered  into  under  sec¬ 
tion  8(a)  of  the  SBA,  the  business  entity  with  whom  tlie 
SBA  contracts,  and  not  the  SBA,  shall  be  required  to 
comply  with  the  certification  requirements  of  subsection 
27(e).  The  SBA  shall  obtain  the  signed  certificate  from 
the  business  entity  and  forward  the  certificate  to  the 
Contracting  Officer  prior  to  the  award  ''f  a  contract  to 
the  SBA 

(6)  Failure  of  an  Offeror  to  submit  the  signed  certifi¬ 
cate  within  the  time  prescribed  by  the  Contracting 
Officer  shall  cause  the  offer  to  be  rejected. 


52,203-9  Requirement  for  Certificate  of  Procurement 
Integrity — Modification. 

As  prescribed  in  3.104-10(b),  insert  the  following 
clause: 


REQUIREMENT  FOP  CERTIFICATE  OF  PROCURE¬ 
MENT  INTEGRITY— MODIFICATION  (NOV  1990) 

(a)  Definitions.  The  definitions  set  forth  in  FAR  3.104- 
4  are  hereby  incoiporated  in  this  clause. 

(b)  The  Contractor  agrees  that  it  will  execute  the  certifi¬ 
cation  set  forth  in  paragraph  (c)  of  this  clause  when 
requested  by  the  Conuacting  Officer  in  connection  with  the 
execution  of  any  modification  of  this  contract 

(c)  Certification.  As  required  in  paragraph  (b)  of  this 
clause,  tlie  officer  or  employee  responsible  for  the  modifi- 
ciidon  proposal  shall  execute  the  following  certification: 

CERTIHCATE  OF  PROCUREMENT  INTEGRITY- 
MODIFICATION  CNOV  1990) 

(1)  I,  [Narne  of  certifier]  am  the  officer  or  employee 
responsible  for  the  prepaiation  of  ihis  modificafion  pro¬ 
posal  and  hereby  certify  that,  to  the  best  of  my  knowl¬ 
edge  and  belief,  with  the  exception  of  any  information 
described  in  this  certification,  I  have  no  information 
concerning  a  violation  or  possible  violation  of  subsec¬ 
tion  27(8),  (b),  (d),  or  (0  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amendeii*  (41  U.S.C.  423), 
(hereinafter  referred  to  as  'The  AcO.  as  implemented  in 
the  FAR,  occurring  during  the  conduct  of  this  procure¬ 
ment  (contract  and  modification  number). 

(2)  As  required  by  subsection  27(e)(1)(B)  of  the  Act. 
I  further  certify  that  to  the  best  of  my  knowledge  and 
belief,  each  officer,  employee,  agent,  representative,  and 
consultant  of  [Name  of  Offeror]  who  ha.,  participated 
personally  and  substantially  in  the  preparation  or  sub¬ 
mission  of  this  proposal  ha.s  rertified  that  he  or  she  is 
familiar  with,  and  will  comply  with,  the  requirements  of 
subsection  27(.a)  of  the  Act,  as  implemented  in  the  FAR, 
and  will  report  immediately  to  me  any  information  con¬ 
cerning  a  violation  or  piossible  violation  of  subsections 
27(a),  (b),  ^d),  or  (0  of  tlie  Act,  as  implemented  in  the 
FAR,  pertaining  to  this  procurement. 


I 


I 
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(3)  VioIaUot.:'  or  possible  violations;  (Conlintie  on 
plain  bond  paper  if  necessary  and  label  Certificate  of 
Procurement  Integrity — Modification  (Continuation 
Sk-.et),ENTEJi  "NONE"  IF  NONE  EXISTS) _ 


(Signature  of  the  officer  or  employee  responsible  for  the 
modification  proposal  and  date] 

[Typed  name  of  the  officer  or  employee  responsible  for  the 
modification  proposal] 

“Subsections  'i7(a),  (b),  and  (d)  are  effective  on  December  1, 
1990.  Subsection  27(0  is  effective  on  June  1 , 1991. 

THIS  CERITFICATION  CONCERNS  A  MATTER  WITH¬ 
IN  THE  JURISDICTION  OF  AN  AGENCY  OF  THE 
UNITED  STAIES  AND  THE  MAKING  OF  A  FALSE. 
FICTITIOUS.  OR  FRAUDULENT  CERTIFICATION 
MAY  RENDER  THE  MAKLR  SUBJECT  TO  PROSECU¬ 
TION  UNDER  TITLE  18.  UNITED  STATES  CODE. 
SECTION  1001. 

(End  of  certification) 

(d)  In  making  the  certification  in  paragraph  (2)  of  the 
certificate,  ihe  officer  or  employee  of  the  competing 
Cor.irac’jor  responsible  for  the  offer  or  bid,  may  rely  upon  a 
onc-dme  certification  from  each  individual  required  to  sub¬ 
mit  a  certification  to  the  competing  Contractor,  supplement¬ 
ed  by  periodic  training.  These  certifications  shall  be 
obtained  at  the  earliest  possible  date  after  an  individual 
required  to  certify  begins  employment  or  association  with 
the  contractor.  If  a  contractor  decides  to  rely  on  a  certifica¬ 
tion  executed  prior  to  the  suspension  of  section  27  (i.e..  prior 
to  December  1.  1989).  the  Contractor  shall  ensure  that  an 
individual  who  has  so  certified  is  notified  that  section  27  has 
been  reinstated.  These  certifications  shall  be  maintaiiKd  by 
the  Contractor  for  a  period  of  6  years  from  the  date  a  certify¬ 
ing  employee's  employment  with  the  company  ends  or.  for 
an  agency,  representative,  or  consultant.  6  years  from  the 
date  such  individual  ceases  to  act  on  behalf  of  the  contractor. 

(e)  The  certification  required  by  paragraph  (c)  of  this 
clause  is  a  material  representation  of  fact  upon  which 
reliance  will  be  placed  in  executing  this  modification. 

(End  of  clause) 

52.203-10  Price  or  Fee  Adjustment  for  Illegal  or 

Improper  Activity. 

As  prescribed  in  3. 104- 10(c),  insert  the  following 
clause; 

PRICE  OR  FEE  ADJUSTMENT  FOR  ILLEGAL  OR 
IMPROPER  ACnvnr  (SEP  1990) 

(a)  The  Got'cmment,  at  its  election,  may  reduce  the  price 
of  a  fixed-price  type  contract  or  contract  modification  and  the 
total  cost  and  fee  under  a  cost-type  contract  or  contract  modi¬ 
fication  by  the  amount  of  profit  or  fee  determined  as  set  forth 
in  paragraph  (b)  of  this  clause  if  the  head  of  the  contracting 
activity  or  his  or  her  designee  determirres  that  there  was  a 
violation  of  subsection  27(a)  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended  (41  U.S.C.  423).  as 


implemented  in  the.  FAR-  In  the  case  of  a  contract  modifica¬ 
tion,  the  fee  subject  to  reduction  is  the  fee  specified  in  the 
particular  contract  modification  at  the  time  of  execution, 
except  as  provided  in  subparagraph  (bX5)  of  this  clause. 

(b)  The  price  or  fee  reduction  referred  to  in  paragraph 
(a)  of  this  clause  shall  be — 

(1)  For  cosl-plus-fixed-fee  contracts,  the  amoun;  of 
the  fee  specified  in  the  contract  at  the  time  of  award; 

(2)  For  cost-plus-inccntive-fee  contracts,  the  target 
fee  specified  in  the  contract  at  the  time  of  award, 
notwithstanding  any  minimum  fee  or  “fee  floor”  speci¬ 
fied  in  the  conuact; 

(3)  For  cost-plus-award-fee  contracts — 

(i)  The  base  fee  established  in  the  contract  at  the 
time  of  contract  award; 

(U)  If  no  base  fee  is  specified  in  the  contract,  30 
percent  of  the  amount  cf  each  award  fee  otherwise 
payable  to  the  Contractor  for  each  award  fee  evalua¬ 
tion  period  or  at  each  award  fee  determination  point 

(4)  For  fixed-pricc-incentive  contracts,  the 
Government  may — 

(i)  Reduce  the  contract  target  price  and  contract 
target  profit  both  by  an  amount  equal  to  the  initial 
target  profit  specified  in  the  contract  at  the  lime  of 
contract  award;  or 

(ii)  If  an  immediate  adjustment  to  the  contract  tar 
get  price  and  conuact  target  profit  would  have  a  sig¬ 
nificant  adverse  impact  on  the  incentive  price  revi¬ 
sion  relationship  under  the  contract,  or  adversely 
affect  the  contract  financing  provisions,  the 
Contracting  Officer  may  defer  such  adjustment  until 
establishment  of  the  total  final  price  of  the  contract. 
The  total  final  price  established  in  accordance  with 
the  incentive  price  revision  provisions  of  the  contract 
shall  be  reduced  by  an  amount  equal  to  the  initial  tar¬ 
get  profit  specified  in  the  conuact  at  the  time  of  con¬ 
tract  award  and  such  reduced  price  shall  be  the  total 
final  contract  price. 

(5)  For  firm-i^ed-price  contracts  or  contract  modifi¬ 
cations,  by  10  percent  of  the  initial  contract  price;  10 
percent  of  the  conuact  modification  price;  or  a  profit 
amount  determined  by  the  Contracting  Officer  from 
records  or  documents  in  existence  prior  to  the  date  of 
the  contract  award  or  modification. 

(c)  The  Government  may,  at  its  election,  reduce  a  prime 
conuaclor's  price  or  fee  in  accordance  with  the  procedures 
of  paragraph  (b)  of  this  clause  for  violations  of  the  Act  by 
its  subcontractors  by  an  amount  not  to  exceed  the  amount 
of  profit  or  fee  reflected  in  the  subconUact  at  the  time  the 
sul^niract  was  first  definitively  priced. 

(d)  In  addition  to  the  remedies  in  paragraphs  (a)  and  (c) 
of  this  clause,  the  Government  may  terminate  this  conuact 
for  default  The  rights  and  remedies  of  the  Government 
specified  herein  are  not  exclusive,  and  are  in  addition  to 
any  other  rights  and  remedies  provided  by  law  or  under  this 
conuact 


(End  of  clause) 
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52.203- 11  Certification  and  Disclosure  Regarding 
Payments  to  Influence  Certain  Federal  lYansactions. 
As  prescribed  in  3.808,  insert  the  following  provision; 
CERTinCATION  AND  DISCLOSURE  REGARDING 
PAYMENTS  TO  INFLUENCE  CERTAIN  FEDERAL 
TRANSACTIONS  (JAN  1990) 

(a)  The  defuiitions  and  prohibitions  contained  in  the 
clause,  at  FAR  52.203-12,  Limitation  on  Payments  to 
Influence  Certain  Federal  Transactions,  included  in  this 
solicitation,  are  hereby  incorporated  by  reference  in  para¬ 
graph  (b)  of  this  certification. 

(b)  Tlie  ofTeior,  by  signing  its  offer,  hereby  certifies 
to  the  best  of  his  or  her  knowledge  and  belief  as  of 
December  23, 1989,  that — 

(1)  No  Federal  appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  on 
his  or  her  behalf  in  connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension,  continuation, 
renewal,  amendment  or  modification  of  any  Federal 
contract,  grant,  loan,  or  cooperative  agreement; 

(2)  If  any  funds  other  than  Federal  appropriated 
funds  (including  profit  or  fee  received  under  a  covered 
Federal  transaction)  have  been  paid,  or  will  be  paid,  u> 
any  person  for  influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  on  his  or  her  behalf 
in  connection  with  this  solicitation,  the  ofteror  shall 
complete  and  submit,  with  its  offer,  OMB  standard  tbrm 
LLL,  Disclosure  of  Lobbying  Activities,  to  the 
Contracting  Officer,  nnd 

(3)  He  or  she  will  include  the  language  of  this  certi¬ 
fication  in  all  subcontract  awards  at  any  tier  and  require 
that  all  recipients  of  subcontract  awards  in  excess  of 
$100,000  shall  certify  and  disclose  accordmgly. 

(c)  Submission  of  this  certificatioa  and  disclosure  is  a 
prerequisite  for  making  or  entering  into  this  contract 
imposed  by  section  1352,  title  31,  United  States  Code. 
Any  person  who  makes  an  expenditure  prohibited  under 
this  provision  or  who  fails  to  file  or  amend  the  disclosure 
form  to  be  filed  or  amended  by  this  provision,  shall  be  sub¬ 
ject  to  a  civil  penalty  of  not  less  than  SIO.OCX),  and  not 
more  tlian  $1(X),000,  for  each  such  failure. 

(End  of  provision) 

52J03-L2  Limitation  on  Payments  to  Influence  Certain 
Fedesal  Tk^nsactions. 

As  prescribed  in  3.808,  insert  the  following  clause: 

UMITATION  ON  PAYMENTS  TO  INFLUENCE 
CERTAIN  FEDERAL  IRANSACTIONS  (JAN  1990) 


(a)  Definitions. 

“Agency,”  as  used  in  this  clause,  means  executive  agen¬ 
cy  as  defined  in  2.101. 

“Covered  Federal  action,”  as  used  in  this  clause,  means 
any  of  the  following  Federal  actions: 

(a)  The  awarding  of  any  Federal  contract 

(b)  The  making  of  any  Fedeial  grant 

(c)  The  making  of  any  Federal  loan. 

(d)  The  entering  into  of  any  cooperative  agreement 

(e)  The  extension,  continuation,  renewal,  amendment 
or  modification  of  any  Federal  contract  grant,  loan,  or 
cooperative  agreement 

“Indian  tribe”  and  “tribal  organization.”  as  used  in  this 
clause,  have  the  meaning  provided  in  section  4  of  the 
Indian  Self-Determination  and  Ed’ication  Assistance  Act 
(25  U.S.C.  450B)  and  include  Alaskan  Natives. 

“Influencing  or  attempting  to  influence,”  as  used  in  tlii.s 
clause,  means  making,  with  the  intent  to  influence,  any 
communication  to  or  appearance  before  an  officer  or 
employee  of  any  agency,  a  Member  of  Congress,  an  officer 
or  employee  of  Congress;  or  an  employee  of  a  Member  of 
Congress  in  connection  with  any  covered  Federal  action. 

“Local  government,”  as  used  in  this  clause,  means  a  unit 
of  government  in  a  Stale  a.od,  if  chartered,  established,  or 
otherwise  recognized  by  a  State  for  the  perfoimance  of  a 
governmental  duty,  including  a  local  public  authority,  a 
special  district,  an  intrastate  district,  a  council  of  govern¬ 
ments,  a  sponsor  group  representative  organization,  and 
any  other  instrumentality  of  a  local  government 

“Officer  or  employee  of  an  agency,"  as  used  in  this 
clause,  includes  the  following  individuals  who  are 
employed  by  an  agency; 

(a)  An  individual  who  is  appointed  to  a  position  in  the 
Government  under  title  5,  United  Slates  Code,  including  a 
position  under  a  temporary  appointment. 

(b)  A  member  of  the  uniformed  services,  as  defined  in 
subsection  101(3),  title  37,  United  States  Code. 

(c)  A  special  Government  employee,  as  defined  in  sec¬ 
tion  202,  title  18.  United  States  Code. 

(d)  An  individual  who  is  a  member  of  a  Federal  adviso¬ 
ry  committee,  as  defined  by  the  Federal  Advisory 
Commitlee'Aci,  title  5,  United  States  Code,  appendix  2. 

“Person,”  as  used  in  this  clause,  means  an  individual, 
corporation,  company,  association,  authority,  firm,  partner¬ 
ship,  society.  State,  and  local  government,  regardless  of 
whether  such  entity  is  operated  for  profit,  or  not  for  profit 
This  term  excludes  an  Indian  tribe,  tribal  organization,  or 
any  other  Indian  organization  with  respect  to  expenditures 
specifically  permitted  by  other  Federal  law. 

“Reasonable  compensation,”  as  u.sed  in  this  clause, 
means,  with  respect  to  a  regularly  employed  officer  or 
employee  of  any  person,  compensation  that  is  consistent 
with  the  normal  compensation  for  such  officer  or  employee 
for  work  that  is  not  furnished  to,  not  funded  by,  or  not  fur¬ 
nished  in  cooperation  with  the  Federal  Government 
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“Reasonable  payment,”  as  used  in  this  clause,  means, 
with  respect  to  professional  and  other  technical  services, 
a  payment  in  an  amount  that  is  consistent  with  the 
amount  normally  paid  for  such  services  in  the  private 
sector. 

"Recipient,”  as  used  in  this  clause,  includes  the 
Contractor  and  all  subcontractors.  This  term  excludes  an 
Indian  tribe,  tribal  organization,  or  any  other  Indian  organi¬ 
zation  with  respect  to  expendioves  specifically  permitted 
by  other  Federal  law. 

“Regularly  employed,”  as  used  in  this  clause,  means, 
with  respect  to  an  officer  or  employee  of  a  person  request¬ 
ing  or  receiving  a  Federal  contract,  an  officer  or  employee 
who  is  employed  by  such  person  for  at  least  130  working 
days  within  1  year  immediately  preceding  the  date  of  the 
submission  that  initiates  ageitcy  consideration  of  such  per¬ 
son  for  receipt  of  such  contract  An  officer  or  employee 
who  is  employed  by  such  person  for  less  than  130  worlcing 
days  within  1  year  immediately  preceding  the  date  of  the 
submission  that  iiatiates  agency  consideration  of  such  per¬ 
son  shall  be  considered  to  be  regularly  employed  as  soon  as 
he  or  she  is  employed  by  such  person  for  130  working 
days. 

“State,”  as  used  in  this  clause,  means  a  State  of  the 
United  States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  a  territory  or  possession  of 
the  United  States,  an  agency  or  instrumentality  of  a  State, 
and  mulli-State.  regional,  or  interstate  entity  having  gov¬ 
ernmental  duties  and  powers. 

(b)  Prohibitions. 

(1)  Section  1352  of  title  31,  Uniteil  States  Code, 
among  other  things,  prohibits  a  recipient  of  a  Federal 
contract,  grant,  loan,  or  cooperative  agreement  from 
using  appropriated  funds  to  pay  any  person  for  influenc¬ 
ing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or 
emp'oyee  of  Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  any  of  the  following  cov¬ 
ered  Federal  actions:  the  awarding  of  any  Federal  con- 
bacu  the  making  of  any  Federal  grant;  the  making  of 
any  Federal  loan;  the  entering  into  of  any  cooperative 
agreemer^t;  or  the  modification  of  any  Federal  contract, 
grant,  ban,  or  cooperative  agreement 

(2)  The  Act  also  requires  Contractors  to  furnish  a  dis¬ 
closure  if  any  funds  other  than  Federal  appropriated 
funds  (including  profit  or  fee  received  under  a  covered 
Federal  transaction)  have  been  paid,  or  will  be  paid,  to 
any  person  for  influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in  connection  with 
a  Federal  contract  grant  loan,  or  cooperative  agree¬ 
ment 

(3)  The  prohibitions  of  the  Act  do  not  apply  under 
the  following  conditions: 


(i)  Agency  and  legislative  liaison  by  own 
employees. 

(A)  The  prohibition  on  the  use  of  appropriated 
funds,  in  subparagraph  (bXO  of  this  clause,  does 
not  apply  in  the  case  of  a  payment  of  reasonable 
compensation  made  to  an  officer  or  employee  of  a 
person  requesting  or  receiving  a  covered  Federal 
action  if  the  payment  is  for  agency  and  legislative 
liaison  activities  not  directly  related  to  a  covered 
Federal  action. 

(B)  For  purposes  of  subdivision  (b)(3)(iKA)  of 
this  clause,  providing  any  information  specifically 
requested  by  an  agency  or  Congress  is  permitted 
at  any  time. 

(Q  The  following  agency  and  bgislative  liai¬ 
son  activities  are  permitted  at  any  time  where  they 
are  not  related  to  a  specific  solicitation  for  any 
covered  Federal  action: 

(7)  Discussing  with  an  agency  the  qualities 
and  characteristics  (including  individual 
demonstrations)  of  the  person’s  products  or 
services,  conditions  or  terms  of  sale,  and  ser¬ 
vice  capabilities. 

(2)  Technical  discussions  and  other  activi¬ 
ties  regarding  the  application  or  adaptation  of 
the  person’s  products  or  services  for  an  agen¬ 
cy's  use. 

(D)  The  following  agency  and  legislative  liai¬ 
son  activities  are  permiued  where  they  are  prior  to 
formal  solicitation  of  any  covered  Federal 
acuon — 

(7)  Providing  any  information  not  specifi¬ 
cally  requested  ^t  necessary  for  an  agency  to 
make  an  informed  decision  about  initiation  of  a 
covered  Federal  action; 

(2)  Technical  discussions  regarding  the 
preparation  of  an  unsolicited  proposal  prior  to 
its  officul  submission;  and 

(3)  Capability  presentations  by  persons 
seeking  awards  from  an  agency  pursuant  to  the 
provisions  of  the  Small  Business  Act,  as 
amended  by  Pub.  L.  95-507,  and  sub.sequent 
amendments. 

(E)  Only  those  services  expressly  authorized 
by  subdivision  (b)(3)(i)(A)  of  this  clause  are  per¬ 
mitted  under  this  clause. 

(ii)  Professional  and  technical  services. 

(A)  The  prohibition  on  the  use  of  appropriated 
funds,  in  subparagraph  (b)(1)  of  this  clause,  does 
not  apply  in  the  case  of — 

(7)  A  payment  of  reasonable  compensation 
made  to  an  officer  or  employee  of  a  person 
requesting  or  receiving  a  covered  Federal 
action  or  an  extension,  continuation,  renewal, 
amendment,  or  modification  of  a  covered 
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Federal  action,  if  payment  is  for  professional  or 
technical  services  rendered  directly  in  the 
preparation,  submission,  or  negotiation  of  any 
bid,  ivoposal,  or  application  for  that  Federal 
action  or  for  meeting  requirements  imposed  by 
or  pursuant  to  law  as  a  condition  for  nsceiving 
that  Federal  action. 

(2)  Any  reasonable  payment  to  a  person, 
other  than  an  officer  or  employee  of  a  person 
requesting  or  receiving  a  covered  Federal 
action  or  an  extension,  continuation,  renewal, 
amendment,  or  modification  of  a  covered 
Federal  action  if  the  payment  is  for  profession¬ 
al  or  technical  services  rendered  dirKdy  in  the 
preparation,  submission,  or  negotiation  of  any- 
bid,  proposal,  or  application  for  that  Federal 
action  or  for  meeting  requirements  imposed  by 
or  pursuant  to  law  as  a  condition  for  receiving 
that  Federal  action.  Persons  other  than  oGTicers 
or  employees  of  a  person  requesting  or  receiv¬ 
ing  a  covered  Federal  action  include  consul¬ 
tants  and  trade  associations. 

(B)  For  purposes  of  subdivision  (b)(3Xii)(A) 
of  this  clause,  “professional  and  technical  ser¬ 
vices”  shall  be  limited  to  advice  and  analysis 
directly  applying  any  professional  or  technical 
discipline.  For  example,  drafting  of  a  legal  doc¬ 
ument  accompanying  a  bid  or  proposal  by  a 
lawyer  is  allowable.  Similarly,  technical  advice 
provided  by  an  engineer  on  the  performance  or 
operational  capability  of  a  piece  of  equipment 
rendered  directly  in  the  negotiation  of  a  contract 
is  allowable.  However,  communications  with 
the  intent  to  influence  made  by  a  professional 
(such  as  a  licensed  lawyer)  or  a  technical  person 
(such  as  a  licensed  accountant)  are  not  allowable 
under  this  section  unless  they  provide  advice 
and  analysis  directly  applying  their  professional 
or  technical  expertise  and  unless  the  advice  or 
analysis  is  rendered  directly  and  solely  in  the 
preparation,  submission  or  negotiation  of  a  cov¬ 
ered  Federal  action.  Thus,  for  example,  commu¬ 
nications  with  the  intent  to  influence  made  by  a 
lawyer  that  do  not  provide  legal  advice  or  analy¬ 
sis  directly  and  solely  related  to  the  legal  aspects 
of  his  or  her  client's  proposal,  but  generally 
advocate  one  proposal  over  another  are  not 
allowable  under  this  section  because  the  lawyer 
is  not  providing  professional  legal  services. 
Similarly,  communications  with  the  intent  to 
influence  made  by  an  engineer  providing  an 
engineering  analysis  prior  to  the  preparation  or 
submission  of  a  bid  or  proposal  are  not  allow¬ 
able  under  this  section  since  the  engineer  is  {n'o- 
viding  technical  services  but  not  directly  in  the 


52.203.12 

preparation,  submission  or  negotiation  of  a  cov¬ 
ered  Federal  action. 

(Q  Requirements  imposed  by  or  pursuant  to 
law  as  a  condition  for  receiving  a  coveted  Federal 
award  include  those  required  by  law  or  regulation 
and  any  other  requirements  in  the  actual  award 
documents. 

(D)  Only  those  services  expressly  authorized 
by  subdivisions  (b)(3Kii)(A)(7)  and  (2)  of  this 
clause  are  permiued  under  this  clause. 

(E)  The  reporting  requirements  of  FAR 
3.803(a)  shall  not  apply  with  respect  to  payments 
of  reasonable  compensation  made  to  regularly 
employed  officers  or  employees  of  a  person. 

(c)  Disclosure. 

(1)  The  Contractcr  who  requests  or  receives  from  an 
agency  a  Federal  contract  shall  file  with  that  agency  a 
disclosure  form.  OMB  standard  form  LLL,  Disclosure 
of  Lobbying  Activities,  if  such  person  has  made  or  has 
agreed  to  malce  any  payment  using  nonappropriated 
funds  (to  include  profits  from  any  covered  Federal 
action),  which  would  be  prohibited  under  subparagraph 
(bXl)  of  Shis  clause,  if  paid  for  with  appropriated  funds. 

(2)  The  Contractor  shall  file  a  disclosure  fonn  at  the 
end  of  eacli  calendar  quarter  in  which  there  occurs  any 
event  that  materially  affects  the  accuracy  of  the  informa¬ 
tion  contained  in  any  disclosure  form  previously  filed 
by  such  person  under  subparagraph  (c)(1)  of  this  clau.se. 
An  event  that  materially  affects  the  accuracy  of  the 
information  reported  includes — 

(i)  A  cumulative  increase  of  $25,000  or  more  in 
the  amount  paid  or  expected  to  be  paid  for  influenc¬ 
ing  or  attempting  to  influence  a  covered  Federal 
action;  or 

(ii)  A  change  in  the  pcrson(s)  or  individual(s) 
influencing  or  attempting  to  influence  a  covered 
Federal  action;  or 

(iii)  A  change  in  the  ofrica(s),  employee(s),  or 
Member(s)  contacted  to  influence  or  attempt  to  influ¬ 
ence  a  covered  Federal  action. 

(3)  The  Contractor  shall  require  the  submittal  of  a 
certification,  and  if  required,  a  disclosure  form  by  any 
person  who  requests  or  receives  any  subcontract  exceed¬ 
ing  $100,000  under  the  Federal  contracL 

(4)  All  subcontractor  disclosure  forms  (but  not  certi¬ 
fications)  shall  be  forwarded  from  tier  to  tier  until 
received  by  the  prime  Contractor.  The  prime  Contracmr 
shall  submit  all  disclosures  to  the  Contracting  Officer  at 
the  end  of  the  calendar  quarter  in  which  the  disclosure 
form  is  submitted  by  the  subcontractor.  Each  subcon¬ 
tractor  certification  shall  be  retained  in  the  subcontract 
file  of  the  awarding  Contractor. 

(d)  Agreement.  The  Contractor  agrees  not  to  make  any 
payment  prohibited  by  this  clause. 

(e)  Penalties. 
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(1)  Any  person  who  makes  an  expenditure  prohibit¬ 
ed  under  paragraph  (a)  of  this  clause  or  who  fails  to  file 
or  amend  the  disclosure  form  to  be  tiled  or  amended  by 
paragraph  (b)  of  this  clause  shall  be  subject  to  civil 
penalties  as  provided  for  by  31  U.S.C.  1352.  An  impo¬ 
sition  of  a  civil  penalty  does  not  prevent  the 
Government  from  seeking  any  other  remedy  that  may  be 
applicable. 

(2)  Contractors  may  rely  without  liability  on  the  np- 
resentation  made  by  their  subcontractors  in  the  certifica¬ 
tion  and  disclosure  form. 

(0  Cost  allowability.  Nothing  in  this  clau.se  makes 
allowable  or  reasonable  any  costs  which  would  otherwise 
be  unallowable  or  unreasonable.  Conversely,  costs  made 
specifically  unallowable  by  the  requirements  in  this  clause 
will  not  be  made  allowable  under  any  other  provision. 

(End  of  clause) 

52J03-L3  Procurement  Integrity — Service 
Contracting. 

As  prescribed  in  3.104-10(d),  insert  the  following 
clause: 

PROCUREMENT  INTEGRITY— SERVICE 
CONTRACTING  (SEP  1990) 

(a)  Definitions.  The  definitions  in  FAR  3.104-4  are 
hereby  incorporated  in  this  clause. 

(b)  Ihe  Contractor  shall  establish  a  procurement  ethics 
Uaining  program  for  its  employees  serving  as  procurement 
officials.  The  program  shall,  as  a  minimum — 

(1)  Provide  for  the  disuibition  of  written  explana¬ 
tions  of  the  provisions  of  section  27  of  the  Office  of 
Federal  Procurement  Polic>  Act,  as  amended  (41  U.S.C. 
423),  as  implemented  in  the  FAR  to  such  employees; 
and 

(2)  Require  each  such  employee,  as  a  condition  of 
serving  as  a  procurement  official,  to  certify  to  the 
Contracting  Officer  that  he  or  she  is  familiar  with  the 
provisions  of  the  Act,  as  implemented  in  the  FAR,  and 
will  net  engage  in  any  conduct  prohibited  by  subsec¬ 
tions  27(a),  (b),  (d),  or  (0  of  the  Act,  as  implemented  in 
the  FAR,  and  will  report  immediately  to  the  Contracting 
Officer  any  information  concerning  a  violation  or  possi¬ 
ble  violation  of  the  prohibitions. 

fc)  Pursuant  to  FAR  3. 104-9(d),  a  Contractor  employee 
who  is  serving  as  a  procurement  official  may  be  requested 
to  execute  additio^  certifications. 

(d)  If  a  Contractor  employee  serving  as  a  procurement 
official  ceases  performance  of  these  duties  during  the  con¬ 
duct  of  such  procurement  expected  to  result  in  a  contract  or 
contract  modification  in  excess  of  $100,000,  such  employee 
shall  certify  to  the  Contracting  Officer  that  he  or  she  under¬ 
stands  the  continuing  obligation,  during  the  a>ndiict  of  the 
agency  procurement,  not  to  disclose  proprietary  or  source 
selection  infomtaiion  related  to  such  agency  procuremcnL 
(End  of  clause) 


FEDERAL  ACQUISITION  REGUI-ATIQN  (FAR) 

52.204- 1  Approval  of  Contract. 

As  prescribed  in  4. 103,  insert  the  following  clause: 
,'lPPROVAI,  OF  CONTRACT  (DEC  1989) 

This  contract  is  subject  to  the  written  approval  of 
[identify  title  of  designated  agency  official  here]  and  shall 
not  be  binding  until  so  approved. 

(End  of  clause) 

52.204- 2  Security  Requirements. 

As  prescribed  in  4.404(a),  insert  the  following  clause  in 
solicitations  and  contracts  when  the  contract  may  require 
access  to  classified  information,  unless  the  conditions  spec¬ 
ified  in  4.404(d)  apply: 

SECURTTY  REQUIREMENTS  (APR  1984) 

(a)  This  clause  applies  to  the  extent  that  this  coniract 
involves  access  to  information  classified  “Confidential,'* 
"Secret,"  or  “Top  SecreL” 

(b)  The  Contractor  shall  comply  with  (1)  the  Security 
Agreement  (DD  Form  441),  including  the  Department  of 
Defense  Industrial  Security  Manual  for  Safeguarding 
Classified  Information  (DOD  5220.22-M),  and  (2)  any 
revisions  to  that  manual,  notice  of  which  has  been  fur¬ 
nished  to  the  Contractor. 

(c)  If,  subsequent  to  the  date  of  this  contact,  the  securi¬ 
ty  classification  or  security  requirements  under  this  con¬ 
tract  are  changed  by  the  Government  and  if  the  changes 
cause  an  increase  or  decrease  in  security  costs  or  otherwise 
affect  any  other  term  or  condition  of  this  coniract,  ihc  con 
uact  shall  be  subject  to  an  equitable  adjustment  as  if  the 
changes  were  directed  under  the  Changes  clause  of  this 
contract 

(d)  The  Contractor  agrees  to  insert  terms  that  conform 
substantially  to  the  language  of  this  clause,  including  this 
paragraph  (d)  but  excluding  any  reference  to  the  Changes 
clause  of  this  conuact  in  all  subcontracts  under  this  con¬ 
tract  that  involve  access  to  classified  information. 

(End  of  clause) 

(R  7-104.12  1971  APR) 

(R  7-204.12  1971  APR) 

(R  7-702.29  1973  APR) 

(R  7-704.22  1976  JUL) 

(R  7-902.3  1976  JUL) 

Alternate  I  (APR  1984).  If  a  cost  contract  for  rcsea.xh 
and  development  with  an  cducauonal  instiuition  is  contem¬ 
plated,  add  the  following  paragraphs  (e),  (0.  and  (g)  to  the 
basic  clause: 

(c)  If  a  change  in  security  requirements,  as  provided  in 
paragraphs  (b)  and  (c),  results  (1)  in  a  change  in  the  securi¬ 
ty  classification  of  this  conuact  or  any  of  its  elements  fitjm 
an  unclassified  status  or  a  lower  classification  to  a  higher 
classification,  or  (2)  in  iikkc  rcsuicuvc  area  conuols  than 
previously  required,  the  Ccnuactor  shall  exert  every  rea¬ 
sonable  effort  compatible  with  the  Contractor's  established 
policies  to  conunuc  the  performance  of  work  under  the 
conuact  in  compliance  with  the  change  in  security  clxssifi- 
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cation  or  requirements.  If,  despite  reasonable  efforts,  the 
Contractor  dclcnmincs  that  the  continuation  of  work  under 
this  contract  is  not  practicable  because  of  the  change  in 
security  classification  or  requirements,  the  Contractor  shall 
notify  the  Contracting  Officer  in  writing.  Until  resolution 
of  the  problem  is  made  by  the  Contracting  Officer,  the 
Contractor  shall  continue  safeguarding  all  classified  mate¬ 
rial  as  required  by  this  coniracL 

(f)  After  receiving  the  written  notification,  the 
Contracting  Officer  shall  explore  the  circumstances  sur¬ 
rounding  the  proposed  change  in  security  classification  or 
requirements,  and  shall  endeavor  to  work  out  a  mutually 
satisfactory  method  whereby  the  Contractor  can  continue 
performance  of  the  work  under  this  contract. 

(g)  If,  IS  days  after  receipt  by  the  Contracting  Officer  of 
the  notification  of  the  Contractor's  stated  inability  to  pro¬ 
ceed,  (1)  the  application  to  this  contract  of  the  change  in 
security  classification  or  requirements  has  not  been  with¬ 
drawn,  or  (2)  a  mutually  satisfactory  method  for  continuing 
performance  of  work  under  this  contract  has  not  been  agreed 
upon,  the  Contractor  may  request  the  Contracting  Officer  to 
terminate  the  contract  in  whole  or  in  part  The  Contracting 
Officer  shall  terminate  the  contract  in  whole  or  in  part,  as 
may  be  appropriate,  and  the  icrmirudon  shall  be  deemed  a 
termination  under  the  terms  of  the  Termination  for  the 
Convenience  of  the  Government  clause. 

(R  7-402.24,  clause  paragraphs  (c),  (0, 
and  (g)  1971  APR) 

Alternate  II  (APR  1984).  If  employee  identification  is 
required  for  security  or  other  reasons  in  a  construction  con¬ 
tract  or  architect-engineer  contract,  add  the  following  para¬ 
graph  (e)  to  the  ba.sic  clause; 

(c)  The  Contractor  shall  be  responsible  for  furnishing 
to  each  employee  and  for  requiring  each  employee 
engaged  on  the  work  to  display  such  identification  as 
may  be  approved  and  directed  by  the  Contracting  Officer. 
All  prescribed  idcntificaiicn  shall  immediately  be  deliv¬ 
ered  to  the  Contracting  Officer,  for  cancellation  upon  the 
release  of  any  employee.  When  required  by  the 
Contracting  Officer,  the  Contractor  shall  obtain  and  sub¬ 
mit  fingerprints  of  all  persons  employed  or  to  be 
employed  on  the  project 

52,204-3  Taxpayer  Identification. 

As  prescribed  in  4.904,  insert  the  following  provision; 

TAXPAYER  IDENTinCATION  (SEP  1989) 

(a)  Definitions. 

“Co:  imon  parent”  as  used  in  this  solicitation  provision, 
means  dial  corporate  entity  that  owns  or  controls  an  affili¬ 
ated  group  of  corporations  that  files  iu  Federal  income  tax 
returns  on  a  consolidated  basis,  and  of  which  the  offeror  is 
a  member. 

”Corporate  status,”  as  used  in  thLs  soliciution  provision, 
means  a  designation  as  to  whether  the  ofTeror  is  a  corporate 
entity,  an  unincorporated  entity  (e  g.,  sole  pmpnctorship  or 
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partnership),  or  a  corporation  providing  medical  and  health 
care  services. 

‘Taxpayer  Identification  Number  (TIN)."  as  used  in  this 
solicitation  provision,  means  the  number  required  by  the 
IRS  to  be  used  by  the  offeror  in  reporting  income  tax  and 
other  returns. 

(b)  The  offeror  is  required  to  submit  the  information 
required  in  paragraphs  (c)  through  (c)  of  this  solicitation 
provision  in  order  to  comply  with  reporting  requirements 
of  26  U.S.C.  6041,  6041  A,  and  6050M  and  implementing 
regulations  issued  by  the  Internal  Revenue  Service  (IRS). 
If  the  resulting  contract  is  subject  to  the  repotting  require¬ 
ments  described  in  4.902(a).  the  failure  or  refusal  by  the 
offeror  to  furnish  the  information  may  result  in  a  20  per¬ 
cent  reduction  of  payments  otherwise  due  under  the  con¬ 
tract 

(c)  Taxpayer  Identification  Nuntber  (TIN). 

□  TIN: _ _ 

□  TIN  has  been  applied  for. 

□  TIN  is  not  required  because: 

□  Offeror  is  a  nonresident  alien,  foreign  corpora¬ 
tion,  or  foreign  partnership  that  docs  not  have  income 
effectively  connected  with  the  conduct  of  a  trade  or 
business  in  the  U.S.  and  does  not  have  an  office  or  place 
of  business  oi  a  fisc.al  paying  agent  in  the  U.S.; 

n  OfTcroi  is  an  agency  or  instrumentality  of  a  for¬ 
eign  government 

□  Offeror  is  an  agency  or  instrumentality  of  a 
Federal,  state,  or  local  government 

□  Other.  State  basis. _ _ 

(d)  Corporate  Status. 

n  Corporation  providing  medical  and  health  care 
services,  or  engaged  in  the  billing  and  collecting  of  pay¬ 
ments  for  such  services; 

L  J  Other  corporate  entity; 

n  Not  a  coqwratc  entity; 

[ )  Sole  proprietorship 

□  Partnership 

□  Hospital  or  extended  care  facility  described  in 
26  CFR  501(c)(3)  that  is  exempt  from  taxation  under  26 
CFR  501(a) 

(c)  Common  Parent. 

□  Offeror  is  not  owned  or  controlled  by  a  common 
parent  as  defined  in  paragraph  (a)  of  this  clause. 

n  Name  and  TIN  of  common  parent 

Name _ _ _ 

TIN _ ^ _ 

(Fjid  of  provision) 

52.204-4  Contractor  Estoblisbment  Code. 

As  prescribed  in  4,603,  insert  the  following  provision; 

CONTRACTOR  ESTABLISHMENT  CODE 
(AUG  1989) 

In  the  block  with  its  name  and  address,  the  offeror 
should  supply  the  Contractor  Establishment  Code  applica- 
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bic  to  that  name  and  address,  if  known,  to  the  offeror.  The 
number  should  be  preceded  by  “CEC:”  Offerors  should 
take  care  (o  report  the  connect  CEC  and  not  a  similar  num¬ 
ber  assigned  to  the  OiiTeror  in  a  different  system. 

The  CEC  is  a  9-digit  code  assigned  to  a  contractor 
establishment  that  contracts  with  a  Federal  executive 
agency.  The  CEC  system  is  a  contractor  identification  cod¬ 
ing  system  which  is  currently  the  Dun  and  Bradstreet  Data 
Universal  Numbering  System  (DUNS).  Tlie  CEC  system 
is  distinct  &om  the  Federal  Taxpayer  Identification  Number 
(TIN)  system. 

The  Government  will  obtain  a  Contractor  Establishment 
Code  for  any  awardee  that  does  not  have  or  do^s  not  know 
its  CEC. 

(End  of  provision) 

52.205  Reserved. 

52.206  Reserved. 

52.207-1  Notice  of  Cost  Comparison  (Sealed-Bid). 

As  prescribed  in  7.30S(a).  insert  the  following  provi¬ 
sion: 

NOTICE  OF  COST  COMPARISON 
(SEALED-BID)  (JUL  1990) 

(a)  This  solicitation  is  part  of  a  Government  cost  com¬ 
parison  to  determine  whether  accomplishing  the  speci¬ 
fied  work  under  contract  or  by  Government  performance 
is  more  economical.  If  Government  performance  is 
determined  to  be  more  economical,  this  solicitation  will 
be  canceled  and  no  contract  will  be  awarded. 

(b)  The  Government’s  cost  estimate  for  performance  by 
the  Government  will  be  based  on  the  work  statement  in  this 
solicitation  and  will  be  submitted  by  designated  agency 
personnel  to  the  Contracting  Officer  in  a  sealed  envelope 
not  later  than  the  time  set  for  bid  opening.  At  the  public  bid 
opening,  the  Contracting  Ofiiccr  will  open  the  bids  and  the 
envelope  containing  the  cost  estimate  for  Government  per¬ 
formance  and  atuiounce  the  result  This  announcement  will 
be  based  on  an  initial  comparison  of  the  cost  of 
Government  performance  with  the  cost  of  contraa  perfor¬ 
mance,  as  indicated  on  the  cost-comparison  form.  The 
abstract  of  bids,  completed  cost-comparisen  form,  and 
detailed  data  supporting  the  cost  esdmaic  for  Government 
performance  will  be  made  available  to  interested  parties  for 
review. 

(c)  . [insert  a  number  from  15  to  30, 

depending  on  the  complexity  of  the  matter  (see 
7306(a)(l)(iv))]  working  days  beginning  with  the  date 
the  documents  are  available  to  interested  parties  will  be 
provided  for  this  public  review.  The  Government  will  not 
make  a  final  determination  either  for  contract  or 
Govcmmcnl  performance  during  this  period.  During  this 
period,  directly  affected  parties  may  file  with  the 


FEDERAL  ACQUISITION  REGULATION  (PAR) 

Contracting  Officer  written  requests,  based  on  specific 
objections,  for  administrative  review  of  the  cost-compari¬ 
son  result  under  the  agency  appeals  procedure.  The 
appeals  procedure  shall  be  used  only  to  resolve  questions 
concerning  the  calculation  of  the  cost  comparison  and 
will  not  apply  to  decisions  regarding  selection  of  one  bid¬ 
der  in  preference  to  another.  Agency  determinations  under 
the  appeals  procedure  shall  be  final. 

(d)  After  evaluation  of  bids  and  resolution  of  any 
requests  under  the  appeals  procedure,  the  Contracting 
OfTicer  will  either  award  a  contract  or  cancel  this  solicita- 
don.  IThe  completed  cost  comparison  analysis  will  be  made 
available  to  interested  parties. 

(c)  A  cost  esdmats  for  Government  performance  is  con¬ 
sidered  a  bid  for  purposes  of  this  sc'icitatiop.’s  Late 
Modifications  of  Bids  or  Withdrawal  of  Bids  provision, 
and  a  late  modification  that  displaces  an  otherwise  low  cost 
estimate  for  Government  performance  shall  not  be  consid¬ 
ered. 

(End  of  provision) 

52.207-2  Notice  of  Cost  Comparison  (Negotiated). 

As  prescribed  in  7.305(b),  insert  the  following  provi¬ 
sion: 

NOTICE  OF  COST  COMPARISON 
(NEGOTIATED)  (JUL  1990) 

(a)  This  solicitation  is  part  of  a  Government  cost  com¬ 
parison  to  detennine  whether  accomplishing  the  specified 
work  under  contract  or  by  Government  performance  is 
more  economical.  If  Government  performance  is  detci  - 
mined  to  be  more  economical,  this  solicitation  will  be  can¬ 
celed  and  no  contract  will  be  awarded. 

(b)  The  Government’s  cost  estimate  for  pciformance  by 
the  Government  will  be  based  on  the  woik  statement  in  this 
solicitation  and  will  be  submitted  by  designated  agency 
personnel  to  the  C^bntracting  Officer  in  a  sealed  envelope 
not  later  than  the  time  set  for  receipt  of  initial  proposals. 

(c)  After  aimpletion  of  proposal  evaluation,  negotiation, 
and  selection  of  the  most  advantageous  proposal,  the 
Contracting  Officer,  in  the  presence  of  the  pre¬ 
parer  of  the  cost  estimate  for  Government  performance, 
will  operj  the  sealed  cost-estimate  envelope.  These  oificials 
will  make  a  cost  comparison  before  public  announcement 
Depending  on  whether  the  cost-comparison  result  favors 
performance  under  contract  or  Government  performance, 
the  procedure  in  cither  subparagraph  (1)  or  (2)  following 
applies: 

(1)  If  the  result  of  the  cost  comparison  favors  perfor¬ 
mance  under  contract  and  adminisiralive  approval  is 
obtained,  the  Contracting  OfTicer  will  award  a  contract 
and  publicly  reveal  the  completed  cost-comparison  form 
showing  the  cost  estimate  for  Government  performance, 
its  detailed  supporting  data,  and  the  Contractor’s  name. 
However,  this  award  i.s  conditioned  on  die  offer  rcmain- 
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ing  the  more  economical  altcmaiive  after  (i)  completion  of 

a  public  review  period  of .  [insert  a  numeral 

from  15  to  30,  deperuling  upon  the  complexity  of  the  mat¬ 
ter  (see  7.306(b)(3))]  working  days  beginning  with 
the  date  (his  infonnation  is  available  to  interested  parties 
and  (ii)  resolution  of  any  requests  for  review  under  the 
agency  appeals  procedure  (sec  paragraph  (d)  below).  The 
Government  assumes  no  liability  for  costs  incurred  during 
the  periods  specified  in  (i)  and  (ii).  The  Contracting 
Officer  will  then  cither  notify  the  Contractor  in  writing 
that  it  may  proceed  with  performance  of  the  contract  or 
will  cancel  the  contract  at  no  cost  to  the  Govemment 
(2)  If  the  result  of  the  cost  comparison  favors 
Government  performance,  the  Contracting  Officer  will 
publicly  discl^  this  result,  the  completed  cost-compari¬ 
son  form  and  its  detailed  supporting  data,  and  the  price  of 
(he  ofifer  most  advantageous  to  the  Govenunent  After  (i) 

completion  of  a  public  review  period  of . 

[insert  a  numeral  from  15  to  30,  depending  upon  the 
complexity  of  the  matter  (see  7306(bX3))\  working  days 
beginning  with  the  dat:  this  information  is  available  to 
interested  parties  and  (ii)  resolution  of  any  requests  for 
review  under  the  agency  appeals  procedure  (sec  para¬ 
graph  (d)  below),  the  Contracting  Officer  wiU  cither  can¬ 
cel  this  solicitation  or  award  a  contract,  as  appropriate. 

(d)  The  Government  will  not  make  a  final  determination 
either  for  contraa  or  Government  performance  during  the 
public  review  period.  During  this  period,  directly  affected 
parties  may  file  with  the  Contracting  Officer  written 
requests,  based  on  specific  objections,  for  administrative 
review  of  the  cost-comparison  result  under  the 


52..7C7-4 

agency  appeals  procedure.  This  review  will  be 
completed  within  30  days  after  the  Contracting  Officer 
receives  the  requests.  The  appeals  procedure  shall  be 
used  only  to  resolve  questions  concerning  the  calcula¬ 
tion  of  the  cost  comparison  and  will  not  apply  to  ques¬ 
tions  concerning  award  to  one  offeror  in  preference  to 
another.  Agency  determinations  under  the  appeals  pro¬ 
cedure  shall  be  final. 

(e)  A  cost  estimate  for  Government  performance  is 
considered  a  proposal  for  purposes  of  this  solicitation’s 
Late  Submissions,  Modifications,  and  Withdrawal  of 
Proposals  or  Quotations  provision,  and  a  late  modifica¬ 
tion  that  displaces  an  otherwi.se  low  cost  estimate  for 
Government  performance  shall  not  be  considered. 

(End  of  provision) 

52JU)7-3  Right  of  First  Refusal  of  Employment 
As  piescribed  in  7.30S(c),  insert  the  following  clause: 
RIGHT  OF  FIRST  REFUSAL  OF  EMPLOYMENT 
(APR  1984) 

The  Contractor  shall  give  Government  employees  dis¬ 
placed  as  a  result  of  the  conversion  to  contract  perform¬ 
ance  (he  right  of  first  refusal  for  employment  openings 
under  the  contract  in  positions  for  which  they  are  qualified, 
if  that  employment  is  consistent  with  posi-Govcrnment 
employment  conflict  of  interest  standards. 

(End  of  clause) 

(R  7-104.104  1980  MAY) 


SOLICHATION  PROVISIONS  AND  CONl'RACT  CLAUSES 


166  -  39 


166  -  40 


DoD  5500.7-R 


SECTION  1. 


APPENDIX  C 
FORMS 

PUBLIC  FINANCIAL  DISCLOSURE  REPORT 
C-100.  Standard  Form  278 


167 


^  55 

.6  §  ^ 

1 1-2 

g  «  « 

<u  5  5 

ep  no  0) 

¥§1| 

•^  >,  3  C 

3  a  ?.‘s 

'S'g  s  5 

3  s  rt  08 

M  S  >>  « 

t 

£  I  S  £ 

-  8  a*2 
O  £  3  Jg 

■2  r  fe  e 

f-s 

J  .a  a « 

Q  »p  T3  CO 

®  *2  S  S 

.  ins 


s 

o 

"S 


v 


u 

CO 


"cS  .S  U 

»  3  ^  *J  ”  «) 

IS  ”3  s  a  I'' 

C  >  ttTj  >  ^3 
a  ^  ^  p  <u  <u 

il  s  g. 1 3 

•§  a  "3  ”3  ®  §• 

£^11^9 

Q  3^  w  o  o 
60-3  CT  4j  «S  S 

•S  e  "  ■■ 


ail 
lll 

.*•*  o 
0)  <M  <0 

I  si 

s:2  S. 


•s  e  c  3  2  5 

|:l  §  all 

O,  T3  w  «o  O  5) 


o 

s 


O,  W  «0  o  V 
SL'  ^  9  h  «  S' 

C  K«  TS  J2 

*3  «  .S  I  -I 

3-i  s  2l| 

iJ  1  E  8  «  g 

S  "I  *1  I  2  ‘I 


S  fe  3  "S  = 

“  S  -c  6  a3  a 

«Ht‘0nP'3Oi 

o  «  °  2  C  08 

111 ® 

;s  c  ^ 

*§ 

hi  §  a  » 0, 

“  S-o  *  S 

I  ^5  ;  bfi  2  c 

p  <D  £  S  *1^ 

.  G  c  ais  3  +S 

e  £  .2  fc  «  S  g 

S  <a  *3  ’'a  2  .2, 

“  tm  g  0)  :s  .S' 
5'i  S  £  s 

*>  'c  2  Q  *  a  2 


01  Vi  I  4.1  01 

El  .0  .*i  C  JO  83 

3  *"  C  01  'is  JO 

g  ^  c  'S  ta 
-§  =  S£  ,S  g 

*  ^  “  CO 

■3  »  o  " 

C  -H  C3 

O  5  2? 

Q.  ^  ^- 


.2 

’C 


»  *SL 


M  2 


3I 

C  >  -5  3-5 

5  s  a  p  13 


w  4^  D 

■3  Q,  >4  h  "3 

=  |2  ^ 

.s-sfilE 

|lli|| 

b  QJ  (j  O  ^ 

CX  c  2  *«-• 

a  .3  ^  3  i  £  ' 
a  •=  81  a  g  3 

;2  O'  ■>  tj  <2  ta 

<  t  n  S.G  c 


2  T3  01  J-  C 
S  8'  -3  <2  13 

•t:  x:  n->  ^  0) 
cj  (0  e  i 
g  00  08  c  5 

a  J5  —  .a  ai 

08  0)  C  -3 
£  01  jf  2  CO 
^  5  a  0  o 

^  s  §  G  c 

g  ^  ™  8 

'■§  i  >2  S  e8 

—  8  "D  ;s  -.3 

a  ^  o  S 

d)  *— <  3  ^ 
u  :3  ^  Q.  o 

tj  g  1 .44 
.2  e3  CO  4j 

C  “  ra  «8  _ 
o  3  bi  (t3 
U  O  3 

<ta  >>  t?  -  -S 

°  O  -S  2 
.a  2  a  .  « 
1  «  £  ^  g> 

.2  -vi  <0  81  .2 

c  S  :£  E  .3 

^  ^  ^  ^ 
•Sails 
§  .§  I  cS  -§ 


o 

a 

u 

o 


rs  ^ 


n 


I 


s  Sf-a 

.a  G 


<  »  ;3 


« .a  (H 


.S’? 


CO 

JS 

ju 

"B. _ 

I  ^ 


0) 

a 

E 

01 

>  ^ 

£  ^ 

P"  o 

3  e 

£.2 

^  *4 

S'  2 
■®  .3 


a  S'=3| 

~  £  £  E 

e  01 « js 

si  8*8 
''‘q'S  ^ 

e  -  T*  88 


^•4 

t 

0) 

JS 

S  c 

3 

cu 

Up 

0 

“  1 

•0 

no 

3  S' 

c 

c 

C  -S 

C0 

a> 

S>  a 

3  S  ( 
!5  * 

?  'a. 

S  G  ‘ 

(8  o  . 
Q  O 


"S  t!  O 

1  S’® 

2  !5  s 

ll? 

i%° 
“:Ss 


m 


C 

•pa 

E 

o 

Z 


lA 


•o 
c 

!d 
o  ^ 

<  -S 

S  .s 
~  01 
3  CO 


•§ 


01 

:S 

•o 

c 

08 


01  CO 

3  '“ 


is 

a-g 

bo  S  • 

c  "a 

■2  O  . 

a.s: 

£  ■3 

|i 

H  CJ, 


01 


U 

iP 

o 

s 

m 


168  -  1 


S  3 

"§13 


>•  ®  i 
■0  3  3 
”  O 


^  ■« 
■s  i 
®  z 

3  5 

•a  fl 
5  fe 

S  § 

o  o 

s 

etf 

I  ® 

l.a 
0)  0) 

II 

IS 

»  g 

l| 

.  ,2 
'-'  S*  "2 
a  w 

II- 


(0 

.a 

2 

S’ 

§• 


etf 

C 

s. 

3 

*3 

I  - 

CO  ui 

^  g 
a>  4> 

=*  a 
« -S 


a 

o 

•43 

a 

O 


I 

a 

o 

h 

0) 

J3 


13  s  i  i 

sii^l 

llisi 

lll^r 

Ills  3 
i  s  f ! 

,g  >  s  ^ 

(m  O 
0)  ^ 


0) 

•S  .5?  s 
I*  _3?  c3  ii<  ™ 

^  :2  >  2  :S 

fali  ^ 

"S  ^  ® 


(0 
•H 

Hi  s  |S 

.12  s.s 


I 

00 


g  I  ^  *3  i  5 

s  J  ®  »  o.y 
S  «  §  ,1  g  6 
5  5  I  I  § 


w 

S 

o 


cd 


I 


n 

a> 

3 

•S 

■6 

CO 

0) 

§ 


CO 


.2 

*C 

2 

o 

c 

;s 


§l-a 2  ^s|o 

H  §;6  ■  8^  S.!i  s 
S  ”5  ®  3 


^  §-c 

;H  -8  g  a 

7?  <0  CO  a> 

S-gst 

i||l 

>fe  S  <S  c 


§>11  §  8|a=3^- 

01  ®'S-^  V  a!  s:i9co  gis 

B^oSSgS.gssO^ 
§SS«^g.-^||® 

sS-iis^ 


■a 

•*3 

S 

•a 


s| 

*-iC  Acoc3floa»5E 


-o  gCuS^'^eo  Sg  ^ 
£80)00*93950^ 
a^sg^ictcb 

1 1  g  I 'S  §  I  5  I 

^Sr!„l.r>«.  3(^'0 

5  S 


168  -  2 


rS 

> 

s 

"O 

8 

£ 

8 

>  g 

T3  ■§ 


8 

S 

o 

V 

:§ 

I 

•o 


S'B  I 

^6  £ 


fa 

O 

4i> 

£ 

0) 


g  ^ 

la 

§ 

il 

•§  te 

:s  ^ 

t3  *f3 

sS 

O  « 
oS  s 


.§ 

^.§ 

i  ^ 

■g  w 

I  -s 

:a  s 


«  5 

«  CM 

^  a 


.5*2 
S.b 

U  9 


^  0)  bo 

*3  SI  >»  ®  12  • 

cd  M  Im  ^  Q>  K 

■3:5  a  .2  8  ^ 
1  *2  8  §  :s 


£ 

o 

«3 

c 


« ’3 

^  A 

i>  c  &  JQ  >S  ^ 

*lj|li 

cd  e  >  ^  0)  >> 


'aJ  c  I  a.S 
S  «J  o.  £  « 
8*5  8 

—  ti  -2  H 

&£  i  §  f 

,  .5  <y  C 
T=  S'  ^  ^  r* 
°  §  g  ‘g  is 

--8£:5 

^5  2  <  3  » 

b  ^  i'  o  « 

CJ  ^  3  O  «J 
B  P  w 

3  §  -S  «  m 

“  "S  2  -3 

S  4i  ^  ’5  Jc 
rs  43  ^  "S 
n  2  2  w 


SCO 

S  a  I  g  “  '3 

ii I «  aa 

Him 

-S  8  >-  I 

,S  §  g  :2 

c  ._  e  2  3  X) 

S  ^  .5  2  5  "■ 

§  I  5  ‘5 

III  §1  s 

s  g  s  «  . 
|o  a|5  ° 

•S  §  2  «  2 

I'flij 

^  "  S  “eig 
u  .s  a  .5  ^ 


1^1 


I 

i 

td 

i) 

.2 

e 


F-SSJil 


a 


o  •v 


H 

.ti  o. 

|i 

£-o 

t®  «■ 

«  :S 

2  g 

al 

§i. 

*  -3 

«  g 

■S’£ 

T3  ^ 

M 

(Q  t— • 

Is 

n3  V 

S  2 

2  “ 

.  (0 
I’-  a 


e. 

Of  L  . 
j:  »-i 

fZ  C  O 

^  CO  ic 

g>  5  ’« 

i  g  J 

-H  ®  ® 


>»  ®  e 

s  «  S 

i 

a« .  ” 
g  CO  » 

Cx3  'T  Ti 

—  CO  k 
COS 
S  c>  ® 
*9  >  <« 

i£ii! 

«  «  3 
«  c  < 

I  s  .5* 

^  ^  n: 

-  o  JS 


168  -  3 


m 


■S  ^  ii  .a  “s  e 

I'lllllPiPl 


S’®  S 


IJ  8| 

i»l?l|s|  I 

^^’55^233  «ga 


6e>>>iO-a  <3  «>j  a 

I >1  ct  g  S  I  «  § 

iiJiillfj 

<uu^  m  U 

**S  S'S  2  2aS^-u 

-  -  “  ?  .g  S.  ^ 


it  9 
o  Ta  »« 
Ji  4> 
a 


-  "5  ■“  ®  t2  ^ 

sill  I 

s'i  1 1 1 1 1  s' 

l||lil-^-!il 

^  1  ^  Ti  "3  ”  .a  *2 

JJlIlfliJl 

^*3^  il^l  8^  I 


Q> 

■3 


1^1 
t2  **-  C 
o  S 

Vi  ^  </) 

3-^  I 


—  a  S  55  S  iJ 

«  3  .•§  •fi  ■a  Q 
°  C  3  3  g 

2  iJM 
2^  °  o  1?^ 

«  §  s  s  J  § 
S‘g.-«  8.S!S 

*•1  * 

■e  a  o  T2  ” 

c  ^  6 
^11 

►Ssl^ogg" 


2!  ^ 


4) 

3 

I 

u 

(» 


(A 

e 

0 

•«• 

o 

2 


1 

c 

V 

O 


il  w 

_ I  ^ 


||.3| 

g  8  g  J'9  ~ 

pHl^ 

§  a  s  s  a  o 

Isiiil 


•S  I  *.  J,  .„ 

o>  ■  >  S  ^ 

I  s  §  -s 
f s 


2^83 

)  jS  8  3  8 


Jill  1 1 


S 1  .g 

M  ®  m  ^  7  ^ 

mill 

iiii« 

“Sgo*- 

^  il*2  I 
Il  .8  g  i 

8  Q>  bO  *o  C 

.S  ,3  -3* 

I II ill i 


rK'O  fe 

rt  ,0 

fit 

lu 

Ss 

d  -  •»  '3 


§  .  2  ii  i 

■■3  fe  ^ 

iil-^ 

"s  I  ii 

g  8  -2  O  . 

S  .S  .§  a  Cl 

8  »  2  g  a 
•a  a  ..2  m 

|I.a  ?  3 

I  |.i  S  « 
I.Ns2 
ll|  i| 

■8  I  8  3 

8  -  8  2  I 

§  §  is  I  P 

Isill 

a-Q  ;3  c;  u 


aisSSa 

as  9. 1  g*‘5 

3^3  Q.aa*“.a  I. 

■|  g  1  «»  i  S  •  -  il  '^- 

c  -a  ■§  3  §  M  S;  >,0 


g,  55  fe  -O  g» 

4#  o  JB  g  .g 

I  I  2  <  ^ 

°  i's| 

®  fc  M  g  ® 

tJ  <g  .g  U  g 
<  £  CO  5  *3 


Q>  CO  t> 

w  b 

0)  CQ 


•S 


.a  ?N 

|||ltS|8 

itllljll 


J  S.2S  1 

a  &  2  3  K 


B  «  3  .3 

a  » ,2  8 


IlllSslil 

Oi  o  ^  im  o  .  a  2 

^^^-gg'l^-sgs 
5  5  a  8  -S 
2.  o  i?*"  J  *2  g 
F  ^  I  "  ^  J  a 


<U 

x> 


0) 

T3 


i.i 


168  -  4 


^  k  > 


< 

4-> 

c 

0) 

I 

I 

73 

3 

S 

E 

c 


1  a  ?  S  ;2 

s'li  & 


^  W4 

9  U 

«  X  s 

il  § 

fee  _  Cg 
5-  C3  ts 

•^1§ 

•S  E  2 


0) 

II 

3  <“ 
B 

cS 

3  « 

(8  C 

>  2 
4)  V3 
q  W 


4)  . 

■a-n 


& 


1 4  'li  g 

J"  g  .S  6  .s 

<2  &T3 

CO  4^  CS  <l>  Q> 

—  £2  3  ^ 

•§  O  w  S' 

I  § 

-g  S  2  « 

a  I  I  «s  g 


.i  o 


rt  W  rt  ^  TT 


O  'p 

0)  S 
-2 

A  s 


:S  i-Sl 

^  C  «  m 


u 


01  <0 

i » 

i," 

E  Cl, 


(8  «4 

g| 

5  a 

l5 


g  -O  *3  “  ”3 

6  a  <  tl  i 

5  *  •  2  s  it 

2  w  3  a  ^ 
^  e  2  “  c 

2  &<  .S  c  m  ‘ 

2?|-P 

^  J  S2 

.5  !>  73  C  > 


C  <M  I  ^ 

g  o  a,  o 
•a  o  ®'  2 

g  Sf,g  s  . 

a  O  g 

«  8  o  ?"  S 

O  4)  4)  d  3 

^  i.  a  °  ^ 

®  -o  ?  2  2 

Pill 

i®  I  §  I 

a  !*j  a  g  c 
a  O  41  ”  S 
X  X  X  ■*<  2 

^  W  ^  4J 
iJj  M  0)  CO 

S,®  §  a  .2 

•■&  S  *  £  5 

c  2  »«  ®  x: 
2  -  4)  -g  o 

2  a  J!  5»  '2 

llll 


<  4)  a  >,;2 

C  3  g  is  ~ 
o  -3  e  c  5 

£  3  a  4)  X 
»  X  e  ^  a 

"I  ^ 

“O  2  **  ^  o 
c  T)  c  C  bfi 
o  X  a  2  a 

«|ll  s 

Ji  a  S,;^  t> 
o  2  «  w  X 
Q  ■€  T3  c  - 

!is|i 

l||il 

«  5P  « 

«  S  k*  .S  tA 
at;  o  5  -S 

i  S.?|2 

-O  a  5  6  «i 


ill  III-® 

E  a  ta  X  "  a  c> 

1  g  .S  ^  fe  “  ig 

“  p.  4'  6B  >  a  ”* 

S  S  .S  5  g  g 
5  O  g  B  a  S  2 

•s  •  c  a  ^ 
o  ?<  ■g  E  2  S,  g 

2  t,  6  2  t*  o 

■IJlIfll 

5  X  X  S>  3 
P<  «  a  60  -tj 
b  <s  >  a  -xs 


®  tJ  ^ 

S  a  " 

g.  "  2 

S2  3 

*>  TJ  o 


tt  S2  g?  £ 

c  jQ  o  *2  _2  J!Z 

O  m  n<  *5  ^  ivt 


g  a  >  8  •-  .Q 

I  '^.sg^^-ii 

=0-2  »  SfS  ?,S 


2  0  2- 
•3  O  X 

x*3aa«>"3SP 
ggaaaao’S 

a &5555  §  s 


■S  "O 

B  3 


IfllPl 


1 1  1  2  «> 

c  2 .5  a  “ 

_  a  -t*  3  "a 

^  X  2  S  -1  2 


-22l®^|j5 

■S^  a^ 


J  Js 

a  ^  ^ 


S  a 


X 
Cx) 

^  i 

g'2 

5  0 

1  '«  2  a  o 

•S  I  I  S  X  »  » 
g  2  I  a  ^  ^  I 

^lllsl^ll 

2  2  *3 

I  » 1(3 

So)^^t5C.“SE. 

^  3  I  c  S  S.2  £  J 

■''X“abax43‘t) 
ao-o5.5-nt)>c 
•SXflSfo.I'CoB 
2Ci}  a'3  a  gwOx 


0,2 

1 1 

Qi  u 

a  O 

a*  2 

w 


>. 


a 

E 

.£ 


a '5 

•D 


•!:§?8 

£8|l 

5  S  ai 
c  g  .E 

g  s  i  - 

a  .2  ^  ^ 

a  X  ° 

■o  y  g 

g  ^  -X 
►“■  2  a 


a 

i 

IS 

fe  t4 
0)  0 

■H 

E 

if 


3  WJ 

as 


»*-  *"• 
O  o 
0 


0)  o 

la 

3  O 

^,S 


§  I  ^  § 

0  >t  ^  G 


43  0 

»  »2 

|§ 

"I 

CO  C 

*3 


0)  » 

6 1  51  a| 

S  «  S  a  "S  ^ 

2  -3  2  ■5  '5  g 

3  ^  «  E  a  ^ 
^  g<  S  >i3  •“  ° 

^  -  ac  5  § 

I Is II I 

i lp||l 

g  g  E  B  a  a 
2  a  3  o  j-  X 
^  -tf  a  S  a  ^ 
■p  8  ^  8  a  o 

2  -S  a  b 

if!  a  ri  1^  a  ^ 
bS  *3  X  o  a 

=o  5  I  2  I  ^ 

a  e  g  a 
c  a  E 
a 


a 

> 

.2 


a  ji  G 


i5  2S  a2  S 

ill  ll-l  S 


5  .0 

s  *5 

2 

c  5 

I  o>  o 
0 

^  i 

a  a 
2  a 

§  i 

.S  8 
^  0 
«S  ^ 
>>  c 

01  CO 
> 

C  % 

8(0 

li 

■d:S 

»  <2 

•o  £ 
G  a  • 

o  H  . 


168  -  5 


X 


il|i 

TJ2BS,9!0  :Sk"6* 

-<u  —  g"S«a5^^c^«b„a' 

il|l|l||lli| 

IlliS^^ilJII 

l|s||:?g|.a| 
sr^f.i^sF-sl  i‘il 


■S  S  B  a  -3 
o<e'-!«S*>“a 
«.Sc«a  -« 

®  a  .2  S 


liilHlllill 


°  a  5  ■« 
a  S  "S  2 

j)  3  e  ^ 

u  ^  3 

S  »  <«a' 
_  c  e  •"  ■ 

.S  °  -3  -a 

2  R  «  ^ 
6^2® 

1  i » s 

i-^U 

2  3'  *  S 
§  ^  ~  .a 

m  a  n  ., 


<3 


1  'S  «  S 

“  a  c  .2 

1  O  6s  O  tfi 

"  —  1?  -2 
w  o  V  o 

tt)  ^  ^ 

C  t)  C  ^ 


j  H  a« 

1  S  ^5  1 

!  «  S-  ^ 

I  ^  a  ^  a 
irf  fl  2 

m  £ 

y  ^  ? 

"8  2  a  yj 

:«  m  .2  D 

*  ®  Cfl  •. 

§9.81 


168  -  6 


CO 


a  *2. 


11-S'S 

w  9  T3  .S5 


.3 


s  ?  s 

o>  ”«  T?  a>  y- 


eu  jj 
b  t 


*  S  I 

I  g  g 

I  g 

*  si  V  •?!  g 

lllll  » 

.s  -g  §  ?*  a  « 
i  8  1 1  ;  I  I 

g  i  S  «  .3  -S 

S  -S  S  S  ^  h 

I  2 

^  S’ 

O. 
cd 


o 

I 

I 


:§  C  C  S  ^ 
•I  §  3  ®  3  id 
g-'O  .3  2  Q  (j 

2  £  §  "  I  Q 
Si  8  «3 

u  s 

O  Q, 

n 


i 

* 

« 

I 

.3 


a 


e 

C 

c3  ^ 

f>6 

CJ 

o 

0  m  j  ¥ 

&-S 

p 


S  e 

3  g  -S 

JS  <4,4  2 

•*-  o  .a 


o 

0)  TS 


ai- 

■“  i  m  - 
.s  I  «  «, 
§4«  a  fel-sl 

-  "  a  ^  o  •«! 


_  6)  B  CQ  id  - 

l| s“ g  g§S 

§1  SlSiiS  § 


■§  w 

Ig  §  c  V  ; 

IlilllP. 

^  5%  10  0)  a 

^1  B  . 

‘  5 


□  Cd  o 

ft  e 

<  «  TS 

Q 


a 

a 

Cd 

0) 

5 

•i5 

0) 

"g 

•a 

g 

•s 

> 

8  ■ 

a> 

u 

£ 

« 

C 


C  ;?  M  OBJ 

a  ■  2  5  iS 
S 


■S  ^  i  >1 "  .a  -  -^ 
“  .3  !3  ^  3  .3 


BC  <i 


:  -S  >> 


S  o  3  g  :s 

•ti  <w  •:j 
d>  a  -  .S 

3  g  §  •§  8 

a^  sic 

!  “  §  I  = 

!  °  ^  i  .1 

•  «  a  3  •«  “ 

i  gi 

!  ^  "tS  flj  s  O 

!  r  .3  ^  8  i2 
!  £  S..S  c  « 

'  ^  ff  (0  -fi 

i-S  3  a;5  S 
:  §  .a  c  3 
I  •“  £  2  2  -g 

!  §  T3  8  c  ^2 

1 1 2  s  I  i 

1  g.  «  3  i  2 

4i*  a>  (m 

1  »4  C  *T3  >  ^ 

’  ="  aiti 


ia  0) 

:S 

«  - 

IJ 


•  lu  I  ti4  *  *  <Im  ! 

a^sg  S'Crn'Cmaa.a 

o  .3  §  3  S  c  a  «  o  3 

-  M 
<U 


S  -  -  —  - 
as^  s  c  a 

C  3  •= 


I 'S  ^  «H  ^  ® 


Sft  (Q 
«  ^ 
p 


£ 

«> 

e 

o 

1 

05 

2 

n 


g  O  JO  0) 

■sliUi 

I  t  s  -P  I 
•S  2  8i§| 

c  eS-I  S 

a  5  g  .3 

8  s  c  Q  s  a 


\% 


_  o 

€|  I 
i  ^  ° 

H  g 


«}  § 


,o  ^  4»  .a 
c  Q  «  3 
§  „  £  w 

g  £2 

|s| 

ilii 

C  -o  0) 

a-g-5  8 


«  £  i  8 , 

•o  c  3  E  £  1 

c  .3  S  .?  <i> 

<a 


a  *  *2  ti  ■ 

„  10  a  o  B 

•2  c  £  b  ^ 


1 


(0  ^  S  »  O 

■g  is  i-o 

a!  "C  C?  •*  g 

<2!  c  "2  'P 
B  a  g  o  -g 

S  s  g  -p  I 

Ilf  if 

M-  ft 

“  8  S  .£  « 
i  M  ajs  g  ^ 
3  .S  8  u  fi 

C  s<  3  O 
U  ^  B  W  Cb  ' 


Ta 

05  “ 
U  I* 
p  3 

3  a 


a  TS  &  c 

®  C  fl  o  C  Cii  fc 

il|||8= 

8  -§  I  ®  " 

.3  °  T)  - 

J  S|  *  • 

B  :>.  C 

I  t  -2^ 

S'  S=5  ^ 

a  p  T3 

0)  2  os 

^  3  si  C  i 

S  £*i 

O  b  " 

K  S>i  3 

Q  ^  's  cd 

I  N  c 
w  §  s  I S 

H  C  TJ  a  s 

I  o  S  ®  -f  "g 

§  ill 

3  e  ®  ^  H  M 

>  U  b  U  (m  O  .S' 

eg  C  0)  o  o  a  C 


V 

E 

i 

M 

§ 

e 


c  B  a  s:  c  o 

Htin 

Mil® 

.  ^  #a 


168  -  7 


(2 

** 

c: 

o 

I 

CO 


1 


2 

>>  a 


8  h 
•Jj  tj 


0)  >1 
J3  =: 

5 
3  B 


«•!■?  §.2  ^  ® 


c  ^ 

■■6  1-0 
ail  j 
2  2-6 


s 

o 


^tss  e£|J.§  a 

ifl|!f|S'S| 

®fco|c§«»g-S^ 

i!iS*'S92  I  »  2 

oeS'§S"’«>^a2 

a)'a,£  S  9;S<tJ'o 
-  -  T3  .n  §•  o  -a  ^ 

*J  ^  4>  5 

g.5‘5-g 


OO 


168  -  8 


III  pi 

o'Z  m  D 
^  5  « 


O 

i  III 


§ 


s 

I 


S  2  ^  i  5 

■  “?-2°:§-S 

■5  o  <2  o  j: 

•-  Q.  c  -S  S  g 
—  “•  g  g  (U  Sj 
O  M  £  e  k  ^ 

>  U  <U  s  c  "O 
g  I  £  2  E  2 

as  a-e  g  o  “ 

«  g  S  o  g  S 

'  C  ^  <l)  #*»  Ju 

;=  V-  "  8  W  .g 
^  0^-5  6*  e 
3  «  2  2  .S  S 

O  £  S  W  -g  6 

■S  2  >>•2  Sji 

sis|||1 
isisiii 

CO  JO  ^  §  2  >  O 

iillllllL- 


^  .  C  S  M 

>  O  <8  P 
C  .  ^  3 

cS'js-i 

^  f3 

•S  5 
4li  » 

T3  C  JS 
«  -S  o  _ 

S.  B  t  2 
S'  s  s  9 

ills 

liiS-, 

T  »o  M  5 

Isglil  * 

»n2  jCg^  c 


Hills 

mill 


S  2  ::  'i's  D 


Pz*  I- 

^  S  S  d) 
S  Q  > 


2  «  e  a  5 

^  §|P'| 

i  ill  I  nil 

2  '3  ■  -  - 


lii^r 


“  °  p 

*1  ®jll 


ll-f  S  rf£ 

f  5  g 

s  e  b  fe  "3  ti 

alsii g 

tgs.&|  g-g 

■  '^  1 « §  a 

3  il-s 
« 1, 2 
o 


^'£•58®® 

Sjlps 

pj  i  *§  2 


g  I  i  g 

"  S  4>  2 

c  0 

O  >) 


cr> 


168  •  9 


s 

|5.S 

g  w  g 


"  e  i 

■ScS ! 


a  d  S' 

6  “  a 
a 

S  e  * 

III 

iz-B 

u  V  a 

8 

-  ®  o 

§  S3^ 
•>  >.'0 
CoS 
fi  "S.  3 

6  -a 
d  «  a 

*  S 

iii 

a  «2  & 

o  o 

a  «o 


.3  5  I 

3  -a  ^ 

g-^1 

a:§  .2 
d  5  3 

s  t: « 

■“go 

Vi  ^  G 

fji! 


a  3  a 

3  §  S 

(i>  <S  a 


s-s 

g  I  ■§-  5 
&  ®  jj  *  .3 
■3.  a-l  S  4i 
6  1 1 
®  8  I  i  S 

3  ®  §  o 

« 8 1®  i 

5  la  a  S'® 

■g  d  M  ®  & 

1'^  i’3- 
■2  a  2  3  S 
g  .3  ®  :S  :S 

8  3  S  a 
S  P  «  13  g 

^  ^  ®  .3  ^ 

2  a>-g 
S  1 1  a 

h  ^  O  g  C 

®  3  -S  &  « 

g  ^  S  ®  I 

3  :S  g 


®  a  > 
s  -tJ  *>  Ta  Q  -r 

1 8 Jsl-S 

SI  ■  S  5s 

U\in 

o  a  3  la  'S  8 

41  S  ^  i  '•«  b 


I  § 

CS  w 

•1  C 

i  s 

>:  I 

{£  ^ 

»  a! 


g.S  g 

I  3-S 

iM  «  ^ 

SI  ®  3 
.^■s  •§ 

^  o 

^  sj 

.?«  «  *0 


ss||Sll 

fill  I II 

.siSilsS 

rS  a  o  _  g  d  $ 

■f  a  .5“  ®  f  5 
tS3| 
5:S|lati 
o-S  lijsa 


ni 

iU 


Qi  n  0) 

5  s  3 

S  S  S 


sii 

sia 

at 


00  0)  •  a> 

i  J 

2  d  o  o 

11 2  ^ 

3^2  *» 

8|5  S 

S|  S  ®  I 

Jill  I 

®  41  4)  01  41 

O  J3  5  i  is 

»  **  .3  -  2 

«  ®  d  S  o 

^  i  o  o  "3 

"ICS**  .“ 

■k>  U  3  d  -T] 
11^6  1 
11^  I  a 

§  5  "S  ^  •« 

O  §  I  2  " 

®  a  g  I  a 

Sl‘^1  I 

^  I  a  8  a 

s  s  li  ^ 

01  o  o. 

0)  73  *t3  0)  0) 

cS  J  a  cSd 

s|  §•  O  I 

"3  ^  **'  o 

5  .3  ®  -a  CO 

|S|S^ 

1SU% 

—  a  -*3  2  j3 

.3  «  d  a  * 

.•§‘5  2  I  s 

i|sll 

41  g  g  «  a 

5  '«  <  g  2 

Pi  «5S| 

3  5  W  a  S 

i  I’ 

.3  ai.s o  < 


41  41  41  b.  £ 

3  J2  :»  ®  o 

o  ^  (0  Sj  p 

u  CS  -C  ^  ® 

•!9  S  h  S'  <0* 


5  e  2 

|i  I 


3  -g  a  -g  a 

3  I  3  ^  ® 

3  3®  ^5 

a  S>«  &>« 


>>  o  H 
41  *3i  .2 

p  6  5 

«  41  b, 


g  g  « 

^  fs 

C  S'  3 


:g  5  j:  c  «  • 
o  a  .2  s  a  3 


O  41  U3  A  3 
■“  3  ®  S  a  o 

2  3  2  S  -3  >> 

-5  <0  «  ?  (0  „  ^ 

1 1 1  1 1 1  I 

lIUlP 

a  e  3  i  °'a  a 
B  g  o  6»'<i;  -0  3 
®  -S  ^  a  2  S3  ® 
41 .3  -3  ®  g  ‘s  S 

l|!llp 

al 

a  o  «>  3  3  « .5 


I  - S 

N  ~  •  §  i's 

^  •  r®  *tJ  P  a  *G 

1 5  ^  g  i  ^  ® 

8  'c  Jq  S  -  2  5 

■°>  §  S  a -3  *8  I 


G  *2  3 

o«  ^  ©  ‘j*  3 
•S  a  g 

8  -B  -3  30 

(0  G  G  O  M 

s  ‘•:s  S  >>  b 

hu^ 

£•  c 

Js  >..3  2® 

S  ill 


B  §  3 

I  s-g-g&gl 

s  8  gs  ® 
g  !  s  i  “» 2 

i||llsl 

sllllll 


M  ^3  «  ®  5  H 

H  J3  .'  ®  < 

Q-l s  ^SO 

I  g^i.ss  B  fe 

^  a  M  S  o  o  -3 
go  S  fX'  ®  jj  “>15 

g  |m:b f-a^ 

dmu 

g  g  £  ^  >  fe  ® 
8  ■S  .2  '*^  a 

0  a  •B  a  o  ^  § 

P  2  ^  2  iS  5  8 

3  P  o  o  n  8 


11 

Si  S 

2  g 
•i:  g  2 

?i‘-5 

?|B 

8.  » 
2  O  V 
O  - 

2  ®  J? 

.  «  o 

a  a  S 

I  g  i 

3^9 

i  ^ 

■g  60  2 

3  ® 


,  «  C3  73  * 

,  —  rt 

>  ®  ss  » • 
h  -S  * 
2  g  -c  , 

'S-.c 

tat. 

2  « t  • 

1  >•  a 

®  g  e. 
® « 2 
•3  1=5 

ii-!- 

BiB- 

iic 

•2  i  8  ‘ 

"  .a  '2 . 

g  tJ  I  •' 

I  &  t: 


l•2  22^22gdl 
its  45  «  a 

:  a-g  g2  ^ l-H.I 
!  J  •”  I  2  S  -g  >  tJ 

!  §1  "-■s  a 

,oebr^2bR^ 


^.Scto^sfe  ^  > 

'  §  o  IS  S  ft-  ^  ® 

I  g  I 

I  "g  «-  *3  ’2  i  i  2  " 

.pa)0©>j^«^ 

'  Bi  8  §  «  “•  o  8 

||d3§^.  "ig-S 

JEl  >  G  5  ^ 

glow  gfS 

B  3  2  5  2  2  -3  3  c 


’III 


►4  ^  ^ 

o  a  o 

a  "■§ 

o  Ji  'C 

2  5® 

E  2  a 

0>  G  fc< 

0^  «£;  G 

fcp  g 

ro  w  be 

S’  60  .B 

3  a  u 
“•3  3 
bo  t  -3 

B  8  s 
E  8  8 
^g  “ 

a  2  “o 
o  a> 
’■*3  g 
®  O  S 
a  g  ® 

i  s  2 

^  a  (N 

.5 

41  3  ■^' 

■3  ®  a 

•r  60  ® 


S  55  S’ 


P  E  fi 

si 

ll^ 

41  O  ^ 


III 

S'S's 

u  ^  -g 

a  fi  is 

iIb 

•S 11 

•i!  C  ft. 


■tt  ^  ®  3 

I  g 

•2 

®  "S  "C 

mJii; 


igi.. 

•s-gs'i 

aS.5S 


p|S=l|-S'Sg|  ■ssSl  is  5-1 

llll  fall's!-  tis»  11,.-  Il 


I  §2 

s  g  § 


g  i!  O 
■a  s  E 
3—5 

CT  ^  ® 

8:21 

ft 

<■3  8 

a  8  5 

^§1 

»«  0m 


G  :s  G 
.2  i  !3 

■g  3  'p 

III 

«|l 

1  2: 2 

2  •§  I 
i 

3  l'“- 

^  W  flJ 

S  .a  « 
.a  3  -5 
■3  p  ® 

.3  E2 


33  2  o  a*  its 
^  Ti  B  3  2 

^  US  ^  -3  E 
3  S’  S  2  O 

R-  to  a 

B  §  §13 

“  g  ?  i 
Ji'sS 
■“  I  -s  ? ; 

2*  ti  'C 

i  i  al  “ 

*S  6  00  *S  G 

i  i.sB  I 


3  1 5  at 

I  III 

Sll^ 

6»  _£S  3  ■? 

■3  f  «  3 

S  ^  ^ 

“  >  -3  ® 

III  I 
•sisl  s 

^  A  «C 
:G  p  A 


I  8^ 

13  2  ■« 

III 

13  f  I 

12  S  -S 

“  a  “ 

13  di  I" 
—  -  ® 
“  “  3 

a  Q  01 

g  fe  I 

“2  S 

-2  g 


”3  "O  fe 

A  pa  O 

2  8  3 
^  C  o 

1  8  ® 

S-l-S 
®  §.s 

3  3 
111 
i|^ 
III 
al?  - 

ttii 

ifgl 

.Ego 

04  ft  E  >. 


Ill 

III 

ai.g 
3  S'  us 

•B*  ®  a 


^  s  ^ 
G  S'  c 

G  O  A 


I  111  |i| 


d|l 

82® 


.  g  g 

CO  ^  -3 


2  ®  -3 

•ft  <->  a 

“  c  B 

.3  -3  S 

—  3  60 

g  §1 

A  lo  S 
.  A  G 

^  :g  a 


168  -  10 


168  -  11 


si 


■SB  S3  V  "S 

§  I 


m 

^  *  «j 


CJ  ^ 

s  I 

<*3  fe 

Q. 

S  <u  r 

^  «  be 

c  ^  c 
O  u  V 
!3  ’*-*  ? 

2 « a 


000  000 1$ -**^0 


OOO  OOO'TS  -  100*001$ 


;;^OOOWIt|l^pp‘OS$ 


000  03$  -  100*31$ 


000*91$ -tOO^ 


000  9$  - 109  Z$ 


■  009^$'MP0^ 


000  1$  -  IOZ$ 


(103$  ***I  JO)  8“<>N 


I  II 


I 

^  isnjx  p»}<la3X2 

pnnj  )U9uiisaAU|  fia^dtax^ 
auiBQ  leiidBQ 
isajaju] 
saiKBifoy  puB  iu»H 

spaspiAiQ 


000  000  T$  J»AO 


000  000*1$ -100*009$ 


000*009$  - 100*093$ 


000*093$  •  100*001$ 


000  001$  •  TOO  09$ 


000  09$  •  too  91$ 


000  91$-  TOO  t$ 


(TOO  1$  WByi  Biai  ao)  auojsj 


n 

ill 


111  ItL 
III  Jill 


liaS*? 

I  ^  W  -c 

i  i-S  ? 


X 


168  -  14 


pas'! 


168  -  15 


IVrvMHiR  MiirmtCanmii  Kc  lliicd 


* 


t 


168  -  16 


168  -  17 


r  ^ 

L  A 


168  >  18 


DoD  5500.7-R 


SECTION  2. 


.2  is  2*  a) 

:  -I  -i  §  H 

O  3  r* 

a>  o  ^  .S 
«  t3  >•  g 
•2  3  *i  »  w 

5  O  5  M 
c  .S  8  S 
°  ^1=3? 
■g  O  S  c  5 
8  6  e  ^  „ 
S  ^52 

Sills 

=3>’ 

^  .  S  c  I 

„  C  m  O  « 
2  -2  2  ‘5  - 
s  5 1;  c 
'3  c  n 

Sm  ^  O  £3  Q> 
2  «  >.^  o 
E  »*  »  o  -3 

S  .w 

*5  js  g  •«  § 

•S  ^  3  S  -s 
«  a>  55  ,2  2 


0.1 ‘i 
. 

<0  h  a> 


S  S'S 

Q  eo 


•  •  1  i  1 

^  ■3  i  s  I 

«  2  !§  2  .S 


w  !Z  L« 

•js  •€  « 

:3  ?  -TS 

«<M  u 

CO  O 

eg 

CO  ^  n 

.2 « i 

♦*  S  S 
•5  .O  « 
•2  3  4 

.2  -s  I 


ilfiJ 

•  ®  >  «> 

!  *0  —  *0 
!  T3  Ji* 

'  T)  C  3 
.  C  «  9 
1  rt  ^ 

I— «  ^ 

! 

i  Si*  3 

.  0:5  § 

•go 

^  .3  <0 

!=S  ^=3 

>  £  g  £ 

!  ^•'jg  O' 
!  2  -2  £ 
i  -5 

I  jj  4  > 

I  2  e  _ 
:||1 
O.  33 

:  2-e  S 

‘  O  U  M 


«» .2  -3  s 
h  «>  33  O 

o  —  j3  ^ 

*“  v.  O  «8 
>«  ■"  e 

JS  ”  g.2 

d  J3 

0)  t:  2  « 

g-^li 

I  g 

i’-e  "  ^ 

C  33  c  .0 

I  s|1 

I'S  21  S 
•fa  e 

•«  ^0.3 
3  •“  Q  9s 

Q  ^  0 

g  E 
-  B  2  3 

a:  2  3  « 
>k  C  A  CO 


^  C  Q  CO 

«  B  8  2 
6  ^ 

3I  2.S 

:h  *§  «2 


1^1 

1|§ 

*3  ^.S 

4>  O  6 

3  U 

•S  Q> 

«  g  ^  1 
0}  g  tM  I 
jg  -J  O  -j 
♦»  as  S 

r.  *'  (3 

e  <8  o  I 

•0  S-'-g  i 

.£  "I ; 

3  c  S ; 

C  S) 

£  S  2  ' 

2  3"* 
e  is  .a 

.2  ^'C 
a  (3  CJ 

gtS.2 

&fal5 

%•!' 
^  dt  Ck 

9  15  ® 

^>*0  CO 


(0  CO  u 

C8  o  o 
•  43  El* 


c :::  d 

“  c2 

5^0 


-23 

®  a  — 

w  «  ed 

8  .5  o 

S  u  « 

«  5:2 
*  3  2  3 
■•a  .5  C 

fc. 

S  J{  ^ 

0)  p  '3 

«  si 

fc  ^  «  O 

^•fa  ® 

:  &  Sx 
;  .2 
;  ^  4)  J8 

:  g  »  » 


3  3  3 
CO  r  5  H 

--c  l 

o  » 

a  3  i 

•d  -M*  <0 

I  «  s 
.§  g-l'. 

1  c  2 

^  5 

rd  <0  ^  ' 

2  g  §. 

'*'  Jb  .5 
a  £  2  . 

3  S-g 

^.“•c 

«*M  e  *" 

’"■  i  c ' 

®  n  §  = 
odd* 

d  b  5 

V  S  ® 

^  Qd  4> 

CO  («  > 

C  ®  C 
.S  o  'S 


CO  ttt  Of 

^33  ^ 
?2  ^ 
®  «  Q. 
Pi  73  e 

.H;S  g 
2  88-^ 
i 

«c  I 
g-^S 

||J 

lb 

(2  8  I 

CO  fl 

l|  s 

Cm® 

2.sl 

els 

»  f  li 

iit 


ti  G*  ® 

I  g^ 

s.®  S' 

SSI 

l|  s 

®  <  o 

ja  3  2 

a  ®  S 

fil 

>*  >^'ra 
c  S 

5  ‘1:5 
s  .  g 


^  «»  »»s  ^ 

1  £  S| 

|1 
i  -g  *  I 

!  33  •“  3 
!  a  o>  ^ 

2  "o  8 
I  "O  e8  ;3 

>  »  B  1: 
!  |j{  S' 

i|  S’^ 

\IH 

’  »  nd  S' 

!  b  3  B 
®  :r  3 

•5 

!  o  I  S 

2  3" 

! 

>  '5  o 


9  2  g  E  g 
5  2  ?..2  8 

•2  a*  »<  a  4 
% 

1  S’®!-® 

s»  >v  tj  S  5 


3  O  Td  O  — 

ts  *2  S»  ®  «5 

§3-13 
•2  o  .2  a  '^s 
*3  >v‘^  a.  c 

iS  Ih  b  2  2 

ts  a~  t 

(S  <i>  43  ^ 


CO  T> 

«  >».2 
is  o  c 

2  a  c 

a  ft  o 

•“  88  O 
«  ^  J3 

1^3 

•So® 
h  >»'!i 


U  g  » 

O  -  .5 


|i!l 

|I3| 

;.a  s  s ^ 


1  i 

I  i  S 

i  §  8 


mil 

.'s|S  i 

IIP.i: 

‘lilt. 


c  .a  a.  ,  X 

"a  -si  a  c  b  , 

,  e  a  «  »  o 

2  2S  |’2i 

g  .a  <s  ^  a 

2  .t!  "g  5  .S 

is'l’i 

llf^l 


sjt 

2  5  g 

S  ST  0. 

3  '5  « 

3^3 
“■  *.2 

s;s  J 


(U  -d  CO 

.b  c  •"* 

3  «  (0 

<T  CO  fl> 

®  'ts  3 
U  CO  mm 

2?  « 
^  6  > 
.a  * 

JO  .5  o 

^  3  ® 
§ 

ZS  09  O 

S..S  E 

a  o  * 

.SS3 
•5  ig 

CO  3 

^.S  8 

.£  S  “2 

g  5 .« 
8  8=3 

e  "a  5 
Be* 

o  .2 

ws  3 

n  S  w 

£  -3  2 

p  :3  9. 


.  •  s  ®  CO  g 
<  a  c  a 

W  H  e  «.  I 

“■  b  a  •«  a 
_•£  p  c  c 

O  .5  O  .3 

a  a  0  ^  :S 

s:s 

-  s  «  E5 
£  S  g 

_  3  CO  ^ 

5  S’g-g  S 

3  5  “  a  " 

E  9  CO  ST  (8 

>*»  Ml  o  jS 

«  -fix** 

®’'d:3®c3 
c-  C  2  ^  ° 
O  3  ^  d 

8)  8  i 
2^2  o 

03  <8  Id  CO  — 

a  -  £  ^ 

.a  g  b  2*  c 

"*  E  a-^'2 

•fa  8  3  *  a 

>  O  (p 
•  3  -»  jd  ® 

CO  .5  09  -d 

<0  0)  a>  ® 

_  «  «**  J  >8 

a*^  -g  p 

p  3  p  -0  S’ 

X  9  S  ®  2 

^“§Bg 

-I-sbI 

X  a  a  ti  a 

gat'-f?” 

a>  ®  a  a  (5 
JS  cljG^ 

2  ^  “  a 

a  E,  a  M-n 
a--  *  S  5 
I  "  .5  t  I 

f  g||S 

S^g  gS 

E  t;  p  •"  i 
_  a  ^  a  a 

°°r  g|  t 

^  <2  ’^  >  I 
■sills 
•3.S|lS 

?l  §1  I 


li 


c  I  I  g 

3i  b  IS 


X  O 
U  o 


la  .3 

§  3 

•2  S 


ijf  f  I  S|'i 

:|l  Uii 

tg  ^  Q.  d  ^  .2  I 


a  S  a  «  . 

^13| 

i^Mr 

I  c  S  ■ 

liijc 


iP^i 

fl  >  S'  • 

|J  g«. 

I  ;  ®  5  o 

[ll  1 

[||J| 

ll||i 

rflli; 

ilsiS' 

ilsil 

lliss 


Sf-aia- 

f^n 

llM 

lii.i 

illtii 


■fa  -5  g  5  > 

|l  I* 

»  S'® 'I  S 

Ill'll 

I?s|-S 

lllll 

IP 

Ils  |3 

2  e|.)a  a 

^  S  b  d  'S 

t  CO  ¥  ^  8  . 

g  O  o  "  2  £ 

-  E  c  t  _  & 

i 

illili 


170  -  1 


CO  h: 

o  5  ® 

^  <2  S 

^  .2 

..  o  eO 

a>  c 

■o  S  o 

5  Sf'> 
S'® 

■“  S's 

5*  E  ® 

^  £  I 

ag « 

£  ^  » 
^  S  V 

.2  «  S 
J5  _  O 
♦»  «  8 
§8-8 

|i  I 

sis 


b  bo^  a  ' 

a  .s  -3  : 

^■S  i 
«  g  &S  i 
^S-si" 

e5  >  5  2  , 
-3  “»  I 

o  5  tJ  ®  «. 

■3  .2  h  C  1 

-  S  c  c  1 

3>| -I  > 

^  ®  >1 

»  g  2  3  ^ 

T>  -T  O 

—  q5  co  w 

■q  fc  .2  « 

,  C  b  '*^  o  - 
o  ®  c  -S 
•3  t*  2  ^ 

,«  3  ES 

o  o  (•  .. 

•?“SS- 

I  ^  a  ?  3  •< 

l-ScSl 

C  >1  a> 

a  a!s  c«  . 


2  ^  M 

e  5  a 

8  CO  ho 

«-=-S 
S  §  8 
ill 

"o  c*.  ^ 


£  o  S 

i  .2  ^  .a 

c  I  s  i 

|^i§ 

I  a 

3<S| 

C  .  o 

5  o  CO 

J5  “j  !>< 

>  «0  P  cs 

^  ^  Oo 

TJ  b  ^ 

^  a-  S' 

•3  2  §  •’ 

-s  s 

.2  ®  lu 

■«  §^# 

■tl  SS  h 

«  >  w  ^ 

Si  §  8 

.2  *3  S  **  .a 

“S  #  s  2  a 

llsi£ 

?=llg| 

I  III 

I  iii 

9-  <2  <»  1 

6  e  »  - 


fS'j 

3»1 

Ilf 

^  "C  « 

^  I  a 

2|  S 

g  ®  .2 

V  2  t: 

|ig 

•  1 
(*(9  3 


*"  M  «P  ^  V  V 

S  S  .S  §  5  .S 

•?  .2  i  -3  t  to 

^  flS  o  ^ 

m  u  *a  ^ 

“  l-  as-s 
2.1-l-S  £^| 

h)  3  '*-•  ®  ^ 

2  ti  /n  ®  >  ^ 

g  C  ®  :3  Q  «! 

I  -2  2  .2  S 

^  a “ 

«  ti  5  .P  o 
.  c  C  >  ;2 

^  g  B  '5  «  3 

g  E  I  “•  2 

■3  ^  S'  g  I"  c 

5Sc_S— 
is  o  a  c  ^  » 
•S  3  «  o  «  a 
.2  *  S  o  ® 

S  ut  ^  ti  3  c 

B  .5  .S  1 1 
Jn  Z  <0  "n  S 

3  e  2  >5  2  a 

o  ts  S  ci,<» 

■S'^oSgS 

fe  *  g  2  e  H 

dlllis 

***  *5  5  *5  ^  S 

•o  c  'r  T3  Q. 


8  g  . 
^  o  S 
3  O  « 

«  m  ^ 


S  2 
>  “  ■£ 
JS  -S  3 
a,  »  a 

»  t;  '» 

Has 

1  2| 

2  .2  c 

E  tj  S 

t«  B  2 

11^ 
Jc  1 .5 

2  U  M 

^  .2  S 
«*5  9. 


§3  C 
a  « 
a  B  2 


h  ® 

O  X  _g  ■ 

a  S  ^ 

?  Sh  O 
b  tS  o ; 
°  .®  >>. 
.a  15“  g , 

o  l|: 

w  2»  as  . 

Ilf 


b  E  c 

III 

•"  b  a 
g  a  E 
e  £  “ 

3iJ  § 

E^  t: 

o  «  •" 

's  .h  c 
.5  3  .2 

ofS 

I  §  ^ 

g  a.S 

S  la 
^  5  ’3 
a  '2  .2 
b.  .5  -o 


s  E 

5-0 

•a  S 

I  ^ 

S 

8  2-3 
«TJ  3 
sL  a) 

i^.h  S 

j  |a 

C3  K  -a 

3  c  2 

flj  o  S 

S*^  8 
«  «  .5 

'5  g  53 

S<'5  3 

&•*»  9 

a  o  >> 


.III 

T>  *1?  4> 

-2  a  E 
a  5  E 

.5^3 

fc-g 

C  a>  c 
0^0) 
a  CO 

CO  W 

0) 

if!  6 

a>  &  u 

S-S-s 
3  8^ 
2  2" 
s;  S  ^ 

-i-a 

« 

2?  8 
B  .a  t> 

®  >  c 

•5  £  3 

«>  t*  - 

b  a  TS 

£  E  g 

I  a  B 


a  s>2  8 

^  *-5  b  ^ 

i'll® 

«»  So  £  « 

b  B  -B  B 

a  «» Q  a 

O  ^2  t 

>.  ^  .S  ®  ! 

§-li| 

■S  c  o  ** 
“2^8 
I  a  e'  S 

»  E  2  O 

®  b  b 
B  2  3  [X 

a  C  -o  "j 

*0  •**  3 

S'R  • 

X  O  ^  ^ 

"  s 

h>  n  o 

.B  .2  00  '3 

*  «  C  B 

b’J  i  I 

^  8  £  ‘I 

to  2  S  2 

u  <«-»  Cs  ^ 


■g  ES 

as  to  CM 

^  -S^s 

*  C  ^ 
>  «  o 

if  S  .SJh 

to  O/f 

3  4)  u< 

e  a  - 
to  K*  E 

ll-S 

^  2c2 

i  "2  JO 
a  S  ^ 

Z  3  I 

-<  *'  b 

o  sJ  55 
25  a 
rH  CO  g* 

_*iA  a 


a 

3  y  2 

CO  O  DQ 


■P 

5  r. 

a  a 
"H.  a 
e  “ 

E  2  Q 

o  b  c 

3^-3 

o  «  tJ 
>>  a  S 

B  s  .s 

O)  .C 
<0  ♦*  to 

|25 

I  b  .S 
O  as 

.  a>  (0 
CO  u  o 

i  £| 
« =*  ■» 
Q  S  S 

Q  "u 

«.  to  to 

1-1 
»  to  is 

•S  w  "p 

to  to  3 

>  .S  ^ 
^  (0 


s;  *8 

3*  S  2 

a  ”  g 

^03 
•^1  8 
IS  8 

S  ^  & 

to  (3  .S 
^  to  T« 

S|l 

s  s-  s 

^ 'd 


b  ^  J5 

°  g.S  s 

«  ?3  B 

£  S  -3  I 

sgsa 

sl^'S 

III! 

& ?  s| 

‘llli 

fi-S  8 

■  fisj 

1  8  §  I'S 

g  ^as  3 

B  C  a'K  BS 

2  2  •  >  B 

JO  B  B  g  .5 

s5|tl 
al  I  g'S 

^  .s  »  S  2 


®  a  S'  s 

»  B  a  S 
•S  ‘5  b  “ 
3  a  ° 

—  2  *.*  c 
o  a  e  a 

■-ill 

3  g  bo  a 

o  2  a  • 
8  S3  j 

”311 

S  B  a  ■“ 
•s 

«  §  'S  .s 

P  2 

li.ti 

flS  to 

o  .tj  'S  8. 

ill" 


:  gf *i 

5  2  a  ^ 


0*  to 
B 

■3  9  .S 

.2^5 

C  .9  to 
« 

S  73  2 

If  I 

,S  S  B 

ba  ^  It-I 

b  »  ® 
a  ^  B 
E  2  2 
to  E  g 

0  5/3 

.2  §  S' 

S  E  ® 

I 

I  S  3 

l.lll 

lill 


'^S.a 

CO  to  JS 

D-  N  ** 

Cd 

«  S  - 
00  a  B 
r-  ^  a 

®*  P*  S 

Cb  5 

tM  r  C 
o  ^  u 

la  I 

^  §» 
a  .  b, 

iff  ® 

C  CO  a 
S  CM  o 
Sf  r-  C 

5  3  o 
.E  >  a 
8  Of 

.5  to 
X  >  w 

u|  ® 

■3“  S 
"S  a' 

il" 

t-  <  CO 


•  X  ®>  Q  ti  B 
>  S  ■•'  3  o  a 

‘  ®  .M  -  r— •  b 

!  '3  E  !b '?  3 

;  B  b  a  E  2 

I  e  a  B  P  o 

g  <-  a  O  -JJ 

:  S  w  d  3 .2 
icf  b  S52 
!  —  3  a  3 

i  s  §  g 

'  "  a  *5  2  3 

i  ®  -3  2  B  ? 

i  t  ills 

O  bj  o  B  § 

I  P'S  gf  g 
;  a  5  2  ?  "3 
^<5  E  i  8 
|a||^ 

|3cS|2 
■  •  h-^il 

■1^1 1 1 

i^iii 


ll^fi 

llflj 

I  III  I 


sis 


Ilf  I? 

t|§l| 

I  5s  T° 


s  s  i  t  s 

Mil? 

w  ^  e  to 

to  e  b  (T 

"  a  '“  b  t 
c  e  2  c  3 


3  J5- 

III 

111 

|y 

^  to  k 

III 

IIS 
•gl  § 

fa  S  8 

1  ^  » 
0-2  ^ 


I  J  I 


31 

S  to 

gl| 

S.  a  o 

5::  -  S 
■a  8  SS 


-  -S' 

CO  ^ 


%*  ^  ^ 
•p  o  ^  • 

2  Hr  • 

*  I  e 

a'  1  5  ' 

s  J-g 

I  3  g.' 

I 

3  .S  a 


3  .  to 

1  8S 

B  B  » 

a 

S  "S 

is  o  ^ 

o  1; 

”’i  1 

'to 

3 

.2 

c  ■p  a 
3  55 

f«i3 

'to 

S  Si* 

§1  ® 

5*«  to  ^ 

to 

S.  p 

1*1 
c  £  -B 

•A  e 

C  B  § 
to 

5*3  S 

•p  a  8  K  S 

l4‘-^2  S 

b  ^  £  r  s 

!■§  c 

>,!= 

SI’S 

>  B  a 
•E  *“  "a. 

•o  —  £ 
•;k  -Q  b 

JJ  IS  5 
a  a  'C 

a  w  e 
a  3  5 

is  " 

to  ^  •  • 
y  e  !fi  5^ 
K  O  S 

.*'  e  SL-g 
S  §  a  f 


X  3  U 

-b  b  3* 
V  ^  if 
'P  X  p 

!f  'to  ^ 


.ti  .c  to 
to  **  C 
n  to  ^ 

2  S  ® 


170  -  2 


DoD  5500.7-R 

REQUEST  TO  INSPECT  OR  RECEIVE  COPIES  OF  SF  278. 
FINANCIAL  DISCLOSURE  REPORT 


SECTION  3. 


OMe*  of  OovwfnMnl  EMei 

(i/vro 


Fenn  Approvod:  OMB  No.  VOKXm 
Jaiwi  >1.  KW 


REQUEST  TO  INSPECT  OR  RECEIVE  COPIES  OF  SF  276,  FINANCIAL  DISCLOSURE  REPORT 


i.  APPLibATibN 


1,  Applicant's  name  and  address  (please  print); 

2.  Date: 

3.  Occupation; 

4.  If  appllcallon  Is  for  or  on  behalf  of  arry  other  person  or 
organization  give  the  other's  rvame: 

4a.  Address  of  the  other  person  or  organization: 

6.  Public  Rnarrclol  Disclosure  Report  Form  SF  278  requested  for  the  fd 

a. 

lowing  rtamed  Incaviduals: 

d. 

b. 

e. 

c. 

f. 

6.  Applicant's  signature: 


II.  NOTICE  OF  ACTION 


[~~|  Copies  of  the  reports  you  requested  are  enclosed.  See  the  IMPORTANT  NOTICE  below.  Q  Other 

n  You  request  does  not  comply  wth  the  requirements  of  the  statute.  Reose 
complete  Port  I  of  this  form  and  return  so  we  may  comply  with  you  request. 


IMPORTANT  NOTICE 

The  law  requires  that  a  report  not  be  available  to  any  pereon  except  upon  written  application  by  such  person  stating  his  or  her  name, 
occupation  and  address,  and  the  name  and  address  of  any  other  person  or  organizatton  on  whose  behalf  the  report  Is  requested,  and 
that  ttie  person  be  aware  of  the  prohtoltlons  on  Improper  use.  set  forth  below. 


Section  105(c)  of  the  Ethics  In  Government  Act  of  1V78.  os  amended,  provides  In  part  that  It  Is  unlawful  for  any  person  to  obtain  or  use 
a  report  - 

a.  for  any  unlawflJl  purpose: 

b.  for  any  commercial  purpose,  other  than  by  news  and  communications  media  for  dissemination  to  the  general  public; 

c.  for  determining  or  establishing  the  credit  rating  of  any  Individual;  or 

d.  for  use.  directly  or  Indirectty.  In  the  solicitation  of  money  for  any  political,  charitable,  or  other  pupose. 

The  Attorney  General  may  bring  a  cM  octlon  against  any  person  who  obtains  or  uses  a  report  for  arr/  such  prohibitsd  purpose  as  set 
forth  above.  The  court  may  OHeei  against  such  a  peieon  a  pertolty  in  any  amount  not  to  exceed  $10AX).  Such  remedy  shall  be  In 
addWIon  to  any  other  remedy  ovolkable  uKler  statutory  or  common  low. _ 


PRIVACY  Aa  STATEMENT 

The  EtNct  In  Government  Act  of  1(78.  as  attended,  authorizes  the  solicitation  of  the  Information  requested  In  this  form.  FoHue  to  tVmlsh 
the  Information  w«l  result  in  this  agency's  Inobllty  to  allow  access  to.  a  to  provide  copies  of.  the  llnartclal  dtocktsue  forms  requested. 
OlheivAe.  fUmlshlng  the  requested  Information  Is  voluntary.  The  Information  may  be  piMciy  disclosed  pursuant  to  section  10^}  of  *he 
Act.  Of  os  otherwise  outhorized  by  low. _ _ 


PUBUC  BURDEN  INFORMATION 

Ajblc  burden  reporting  for  this  collection  of  Information  Is  estimated  to  take  approdmotely  three  minutes  per  response.  Indudbtg  time 
tor  levleMtog  Iratructtons.  golherlng  and  molntoinlng  the  data  needed,  and  compiellny  and  reviewing  the  collection  of  Inforrrwotlon. 
Send  commenh  regarding  the  burden  estimate  a  any  other  aspect  of  Ihii  collection  of Infoimation.  InducHng  suggestions  tor  reducing 
this  burden,  to  Chief.  Adminisirative  Services.  U.S.  Office  of  Government  Ethics.  Suite  600. 1201  New  Yak  Avenue.  N.W..  Worhington.  O.C. 
20006^17:  and  to  the  Office  of  Management  and  Budget.  Paperwork  Reduction  Protect  0209^0002).  Wathln^i>.  O.C.  20503. 
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DoD  5500.7*R 


SECTION  4.  NOTIFICATION  OF  CONFLICT  OF  INTEREST  REFERRAL 
C-400.  Office  of  Government  Ethics  Form  202 


< 


173 


Notification  of  Conflict  of  Interest  Referral 

For  use  in  cases  involving  violations  of  18  U.S.C.  §S  203, 205, 207-209  by  current  or  former  executive  branch  employees  only;  see  reverse  for 
summary  of  statutory^gulatory  background.  Please  return  directly  to:  Office  of  Education,  U.S.  Office  of  Government  Ethics,  1201  New  York 
Ave.  NTW,  Suite  600,  Washington,  DC  20005-3917.  Phone:  (20an«)523-5757.  FAX:  (20a/FTS)623-«326. _ 


Agency  Referring  the  Case  Agency  Case  or  Referral  Number  Case  Referred  to:  _ DOJ,  Public  Integrity  Section,  Criminal  Division 

_ U.S.  Atty.  (fordUtriet) _ 

_ DOu  (other) _ 


Date  of  Referral  to  DOJ  I  Name  of  Employee  Involved  in  Case  (optioruil),  Agency,  and  Agency  Component  Where  hVshe  was  Employed 


Please  check  each  statute  involved  la  the  case,  and  answer  all  questions  eonceming  those  statuta(s).  Questions  marked  with  a  check  Sf* 
should  be  completed  by  placing  a  ^leek  neat  to  the  appropriate  ansemi<s). 


B'Ves. 


Unclear _ Is  theie  any  evidence  the  individual  received  ethics  training? 


_  18  U.S.C.  §  203  (Comperuation  for  Repreaentation  Affecting  the  Government) 

Federal  entity  before  which  representation  occurred: _ 

Compensated  representation  on  behalf  of? _ _____ 

0*Were  representational  services  rendered  or  to  be  rendered  by  the  employee? _  < 


or  by  another? . 


18  U.S.C.  §  205  (Repreeentation  Affecting  the  Oovenunent) 

Federal  entity  before  which  representation  occurr .  1: _ 

Representation  on  behalf  of? _ 


_  18  U.S.C.  §  207  (Poet-Employment) 

Federal  entity  before  which  representation  occurred: _ _ _ _ 

Representation  on  behalf  of? _ _ _ 

KTWas  the  communicatioiV^presentation  oral?  ancVbr  written? _ 

B0r _ Former  employee  terminated  service  before  January  1, 1991.  Check  subsections  involved: 

_ 207(a)  _ 207(bXi)  _ 207(bXii)  _ 207(c) 

_ Former  employee  terminated  service  on  or  after  January  1, 1991.  Check  subsections  involved: 


,207(aXl) 


207(aX2)  _ 207(b) 


207(c) 


.207(d) 


.207(0 


_  18  U.S.C.  §  208  (Acte  Affecting  a  Pereonal  Financial  Intereet) 

Isd'Does  the  case  involve  the  financial  interest  of  the  employee?  that  of  the  employee's  spouse? _ 

dependent  child? _ a  firm  with  which  the  employee  was  negotiating  for  employment?_„  other? _ 

0"Ye8 _ No  _i_  Was  a  waiver  sought? 

0*Ye8__  No _ Was  the  employee  required  to  file  a  financial  disclosure  form? 

0*Ye8 _ No _ If  so,  was  the  interest  disclosed  on  the  financial  disclosure  form? 


18  U.S.C.  1 200  (Supplementation  of  Saiary) 

Type  of  supplementation  (meale,  travel,  caeh,  etc.): _ 

Value  of  supplementation:  $ _ Number  of  supplements:. 


_  Other  Statutes  Involved  In  Conflict  of  Interest  Referrals 

(atf'Yes _ No Was  18  U.S.C.  §  201  (bribery/  gratuity)  involved? 

KTYes _ No _ Was  18  U.S.C.  S  1001  (falee  etatemente)  involved? 

Other  (list) _ 


Agency  ConUcV  Telephone  Number 


OGE  Form  202  <IA)2» 
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Statutory/  Regulatory  Background 


28  LJ.S.C.  §  535  requires  every  department  or  agency  to  report  to  the  Attorney  General  any  information,  allogii- 
tions  or  complaints  relating  to  violations  of  title  18  of  the  United  States  Code  involving  Government  employ¬ 
ees,  including  possible  violations  of  18  U.S.C.  §  207  by  former  Government  employees.  The  Director  of  the 
Office  of  Government  Ethics  (OGE),  in  accordance  with  5  U.S.C.  App.  §  402(eX2),  has  promulgated  regulations 
at  5  C.F.R.  §  2638.603  requiring  agencies  to  concurrently  notify  the  Director  when  any  matter  involving  a 
violation  of  18  U.S.C.  §§  203, 205,  207,  208,  anchor  209  is  referred  to  the  Department  of  Justice  pursuant  to  18 
U.S.C.  §  535.  Such  notification  may  be  accomplished  by  providing  a  copy  of  the  referral  document  or  by  sub¬ 
mitting  this  optional  form,  unless  such  notification  would  otherwise  be  prohibited  by  law.  OGE  regulations 
also  require  that  the  department  or  agency  subsequently  notify  the  Director  of  the  referral's  disposition, 
including  any  disciplinary  or  corrective  action  taken  by  the  department  or  agency.  5  C.F.R  §  2638.603.  Infor¬ 
mation  relating  to  the  disposition  of  a  referral  may  be  communicated  to  the  Director  in  writing. 
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SENIOR  APPOINTEE  PLEDGE 


As  &  condition,  and  in  consideration,  of  my  employment  in  the  United  States  Government  in  a  senio: 
appointee  position  invested  with  the  public  trust,  I  commit  myself  to  the  following  obligations,  which 
imderstand  are  binding  on  me  and  are  enforceable  under  law: 

1.  1  will  not,  mthin  five  years  after  the  termination  of  my  employment  as  a  senior  appointee  in  an] 
executive  agency  in  which  I  am  appointed  to  serve,  lobby  any  officer  or  employee  of  that  agency. 

2.  In  the  event  that  I  serve  as  a  senior  appointee  in  Uie  Executive  Office  of  the  President  ("EOP") 
I  also  will  not,  within  five  years  after  I  cease  to  be  a  senior  appointee  in  the  EOP,  lobby  any  officer  oi 
employee  of  any  other  executive  agency  with  respect  to  which  I  had  personal  and  substantial  responsibilit] 
as  a  senior  appointee  in  the  EOP. 

3.  I  will  not,  at  any  time  after  the  termination  of  my  employment  in  the  United  States  Government, 
engage  in  any  activity  on  behalf  of  any  foreign  government  or  foreign  political  party  which,  if  undertaker 
on  January  20, 1993,  would  require  me  to  register  under  the  Foreign  Agents  Registration  Act  of  1938,  a£ 
amended. 

4.  I  will  not,  within  five  years  after  termination  of  my  personal  and  substantial  participation  in  s 
trade  negotiation,  represent,  aid  or  advise  any  foreign  government,  foreign  political  party  or  foreign 
business  entity  with  ^e  intent  to  influence  a  decision  of  any  officer  or  employee  of  any  executive  agency, 
in  carrying  out  his  or  her  official  duties. 

5.  I  acknowledge  that  the  Executive  order  entitled  "Ethics  Commitments  by  Executive  Branch 
Appointees,"  issued  by  the  President  on  January  20, 1993,  which  1  have  read  before  signing  this  document, 
de^es  certain  of  the  terms  applicable  to  the  foregoing  obligations  and  sets  forth  the  methods  for  enforcing 
them.  I  expressly  accept  the  provisions  of  that  Executive  order  as  a  part  of  this  agreement  and  as  binding 
on  me.  I  understand  that  the  terms  of  this  pledge  are  in  addition  to  any  statutory  or  other  legal  restrictions 
applicable  to  me  by  virtue  of  Federal  Govenunent  service. 


Signature 


_  _ ,  19 

Date 


Print  or  type  your  ftiU  name  (Last,  first,  middle  ~  spell  out  each  fiiUy) 


Priva^  Act  Statement 

Executive  Order  12834  entitled  "Ethics  Commitments  by  Executive  Branch  Appointees,"  issued  by  the 
President  on  January  20, 1993  (and  published  at  58  Federal  Register  5911-5916  on  1/22/93),  requires  every  senior 
appointee  in  every  executive  agency  appointed  on  or  after  January  20, 1993  to  sign  this  pledge  upon  becoming  a  senior 
appointee.  This  pledge  establishes  a  contractual  commitment  regarding  your  post-employment  activities  and  your 
activities  after  your  personal  and  substantial  participation  in  a  trade  negotiation  has  ceased.  If  there  is  a  violation 
or  apparent  violation  of  this  pledge,  this  pledge  mqy  be  disclosed  to  the  Department  of  Justice  or  any  other 
appropriate  Federal  agmcy  charged  with  the  responsibility  of  investigating,  prosecuting,  enforcing  or  implementing 
the  Executive  order.  Ksclosure  of  this  pledge  can  also  be  made  to  another  Federal  agency,  a  court  or  a  party  in  court 
lit^tion  or  an  administrative  proceeding  when  the  Government  is  a  party  as  well  as  to  another  Federal  agenqr  in 
connection  with  your  hiring  when  the  ple^  is  relevant  and  necessary  thereto.  Further,  this  pledge  may  1m  disclosed 
to  the  Executive  Office  of  the  President  and  the  Office  of  Government  Ethics  to  en^le  them  to  cany  out  their 
responsibilities  under  Executive  Order  12834  and  other  ethics  oversight  authorities.  Hus  pledge  will  be  filed  for 
permanent  retention  in  your  official  personnel  folder  or  equivalent  folder.  Your  signing  this  pledge  is  a  condition,  and 
in  consideration,  of  your  employment  as  a  senior  appointee,  or  your  receiving  a  pqy  raise  that  will  make  you  a  senior 
^>pointee,  as  defin^  in  the  Executive  order. 
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OGE  Form  108 
Jan.  1988 


» 


TRADE  NEGOTIATOR  PLEDGE 

As  a  condition,  and  in  consideration,  of  my  employment  in  the  United  States  Government  as  a  trade 
negotiator,  which  is  a  position  invested  with  the  public  trust,  I  commit  myself  to  the  following  obligations, 
which  I  understand  are  binding  on  me  and  are  enforceable  under  law: 

1.  I  will  not,  within  five  years  after  termination  of  my  personal  and  substantial  participation  in  a 
trade  negotiation,  represent,  aid  or  advise  any  foreign  government,  foreign  political  party  or  foreign 
business  entity  with  the  intent  to  influence  a  decision  of  any  officer  or  employee  of  any  executive  agency, 
in  canying  out  his  or  her  official  duties. 

2.  I  acknowledge  that  the  Executive  order  entitled  "Ethics  Commitments  by  Executive  Branch 
Appointees,"  issued  by  the  President  on  January  20, 1993,  which  I  have  read  before  signing  this  document, 
de^es  certain  of  the  terms  applicable  to  the  foregoing  obligations  and  sets  forth  the  methods  for  enforcing 
them.  I  expressly  accept  the  provisions  of  that  Executive  order  as  a  part  of  this  agreement  and  as  binding 
on  me.  I  understand  that  the  terms  of  this  pledge  are  in  addition  to  any  statutory  or  other  legal  restrictions 
applicable  to  me  by  virtue  of  Federal  Government  service. 


_ _ ,  19 

Signature  Date 


Print  or  type  your  ftiU  name  (Last,  first,  middle  ~  spell  out  each  fully) 


Privacy  Act  Statement 

Executive  Order  12834  entitled  "Etlucs  Commitments  by  Executive  Branch  Appointees,"  issued  by  the 
President  on  January  20,  1993  (and  published  at  58  Federal  Register  5911-5916  on  1/22^3),  requires  every  trade 
negotiator  (who  is  not  a  senior  appointee)  in  every  executive  agency  appointed  on  or  after  January  20, 1993  to  sign 
f-  this  pledge  prior  to  personally  and  substantially  participating  in  a  trads  negotiation.  This  pledge  esteblishes  a 
contractual  commitment  regarding  your  activities  after  your  personal  and  substantial  participation  in  a  trade 
negotiation  has  ceased.  If  there  is  a  violation  or  apparent  violation  of  this  pledge,  this  pledge  may  be  disclosed  to  the 
Departoient  of  Justice  or  any  other  appropriate  Federd  agency  diarged  with  the  responsibility  of  investigating, 
prosecuting,  enforcing  or  implementing  the  Exscutivs  order.  Disclosure  of  this  pledge  can  also  be  made  to  another 
Federal  agency,  a  court  or  a  party  in  court  litigation  or  an  administrative  proceeding  when  the  Government  is  a  party 
as  well  as  to  another  Federal  agency  in  connection  with  your  hiring  wheu  the  pledge  is  relevant  and  necessary  thereto. 
Further,  this  pledge  may  be  disclosed  to  the  Executive  Office  of  the  President  and  the  Office  of  Government  Ethics 
to  enable  them  to  carry  out  their  reaqimnsibilities  under  Executive  Order  12834  and  other  ethics  oversight  authorities. 
This  pledge  will  be  filed  for  permanent  retention  in  your  official  pereonnel  folder  or  equivalent  folder.  Your  signing 
this  pledge  is  a  condition,  and  in  consideration,  of  your  employment  in  the  United  States  Government  as  a  trade 
n^tiator,  as  defined  in  the  Executive  order. 
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PROCUREMENT  INTEGRITY  CERTIFICATION 
FOR  PROCUREMENT  OFFICIALS 


» 


A 


As  a  condition  of  serving  as  a  procurement  official,  I  _ 

(tvpad  or  printad  rama) 

_  hereby  certify  that  I  am  familiar 

with  the  provisions  of  subsections  27(b),  (c),  and  (e)  of  the  Office  of  Federal 
Procurement  Policy  Act  (41  USC  423)  as  amended  by  section  814  of  Public 
Law  101-*189.  I  further  certify  that  I  will  not  engage  in  any  conduct 
prohibited  by  such  subsections  and  will  report  Immediately  to  the  contracting 
officer  any  information  concerning  a  violation  or  possible  violation  of 
subsections  27(a),  (b),  (d),  or  (f)  of  the  Act  and  applicable  Implementing 
regulatior^.  A  written  explanation  of  subsections  27(a)  through  (f)  has  been 
made  available  to  me.  I  understand  that,  should  I  leave  the  Government  during 
the  conduct  of  a  procurement  for  which  I  have  served  as  a  procurement 
official,  I  have  a  continuing  obligation  under  section  27  not  to  disclose 
proprietary  or  source  selection  information  relating  to  that  procurement  and  a 
requirement  to  so  certify. 


r 


SIONATURE  OF  PROCUREMENT  OFFICIAL 

DATE 

department  or  agency 

^■1 

Thit  form  It  •ullvorlKd  lor  ut«  ond  loeol 
rtproduelleo  through  Ooetmoor  1 1.  IttO. 


_ 

Proterlbtd  by  CSA  -  far  mi  cfr>  tl.tOKb) 
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REPORT  OF  OOD  AND  DEFENSE  RELATED  EMPLOYMENT 

AS  REQUIRED  BY  10  U.S.C.  §2397 

(If  addMona!  space  Is  nquired,  use  blank  sheets  of  paper  referencing  item  numbers  below.) 


REPORT  CONTROL  SYMBOL 


form  Approved 
OM0  No.  0704^7 


Public  reporting  burden  for  this  collection  of  Information  1$  estimated  to  average  1  hour  per  response,  Including  the  time  for  reviewing  instructions,  searching  existing  data  sources,  gathering 
ana  maintaining  th«  data  needed,  and  completing  and  reviewing  the  collection  of  Information.  Send  comment,  regarding  this  burden  ejtimate  or  any  other  atpect  of  thi,  collection  of 
information.  Including  suggeitions  for  reducing  thl,  burden,  to  Waihington  Meadquarterj  Service*.  Directorate  for  Information  Operations  and  ReporU,  1 JI5  Jefferson  Davis  Highway,  Suite 
120<.  Arlington,  VA  22208,4302.  and  to  the  Office  of  Management  and  Sudget.  Paperwork  Reduction  Project  (07044047),  Washington,  DC  20S03. 


AUTHORITY: 


Privacy  Act  Statement 

10  U.S.C.  §2397;  10  U.S.C.  §2397b;  Executive  Order  9397,  November  1943  (SSN). 


PRINCIPAL  PURPOSES:  Each  report  will  be  reviewed  by  Department  of  Defense  officials  to  determine  compliance  with  the  intent  of  the  Act.  The 
purpose  of  requesting  the  SSN  is  for  positive  identification  and  retrieving  the  record. 

ROUTINE  USE:  Information  derived  from  the  reports,  including  names  of  reporting  individuals  and  their  current  and  former  employers, 

shall  be  provided  annually  to  the  Congress.  The  reports  themselves  shall  be  available  for  review  by  members  of  the  public 
and  may  otherwise  be  made  available  as  authorized  by  law. 

DISCLOSURE:  Mandatory.  Knowing  or  willful  failure  to  file  or  report  information  required  to  be  reported  by  this  law,  or  falsification  of 

information,  may  subject  you  to  administrative  penalty  of  up  to  $10,000  pursuant  to  regulations  promulgated  by  the 
Secretary  of  Defense.  Knowing  or  willful  falsification  of  information  requircid  to  be  filed  may  also  subject  you  to  criminal 
prosecution  under  18  U.S.C.  §1001,  leading  to  a  fine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than  five 
years  or  both. 


_ (Please  read  Instructions  before  completing  this  form.) 


1.  NAME  (Ltst.  fint,  kllddit  InituI)  12.  SOCIAL  SECURITY  NO.  1 3.  HOME  TELEPHONE  NO. 


4.  HOME  ADDRESS 


a.  STREET 


c.  STATE  I  d.  ZIP  CODE 


5.  IS  THIS  AN  INITIAL  REPORT?  (x  t  orb.) 


a.  YES  (tt~ya.“go  ro  Ittm  6.) 


6.a.  STATUS 

(X  tt  ffltny  at  appikable) 


{1}  RETIRED  MILITARY -04  OR  ABOVE 


(2)  FORMER  MILITARY -04  OR  ABOVE 


(3)  RETIRED  CIVILIAN  -  PAID  EQUAL  TO  GS-13  OR  ABOVE 


(4)  FORMER  CIVILIAN -PAID  EQUAL  TO  GS-13  OR  ABOVE 


(5)  PRESENT  OOD  EMPLOYEE 


PART  I 

_ To  be  completed  only  by  former  officers  or  employees  of  DoO  who  are  now  employed  by  contractor.  (Category  I) 


7.a.  DATE  OF  TERMINATION  OF  MOST  RECENT  I  7.b.  NAME  OF  MOST  RECENT  MILITARY  DEPARTMENT  OR  DOD  AGENCY 
DOO  SERVICE  OR  EMPLOYMENT  (yymmoo)  I 


c.  If  this  is  NOT  an  initial  report,  reason  for 
subsequent  report  is;  (xm) 


(1)  change  in  employer 


(2)  change  in  duties 


8.  DATE  OF  EMPLOYMENT  WITH  DEFENSE 
CONTRACTOR  (yymmoo) 


10.  NAME  OF  DEFENSE  CONTRACTOR  EMPLOYER 


12.  WORK  ADDRESS 


a.  STREET 


9.  IS  YOUR  ANNUAL  COMPENSATION  FROM  OR  SAURY  RATE  WITH  THE 
DEFENSE  CONTRACTOR  $25,000  OR  MORE? 


11. WORK  TELEPHONE  NO. 


c.  STATE  I  d.  ZIP  CODE 


13.  YOUR  POSITION  WITH  CONTRACTOR 


a.  (X  ent  that  btM  detcrlbti  eouttoit.)  b.  SPECIFIC  TITLE(S) 

(1)  Administrator _ (4)  Manager 

(2)  Researcher _ (5)  Consultant 

(3)  Contract  Officer  (6)  Other 


c.  YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Include  specifics  on  contracts  or  actions  related  to 
duties  held  in  ALL  former  DoO  positions  that  are  i  eported  in  Item  14  below.  See  Instructions. 


14.  YOUR  FORMER  OOD  POSITION 


a.  (X  ona  that  ban  daaaibat  positioit.)  b.  SPECIFIC  TITLE 

(1)  Administrator  I  f^)  Manager 


(2)  Researcher _ (5)  Consultant  c.  SPECIFIC  DOD  ORGANIZATION 

(3)  Contract  Officer  (6)  Other 


d  YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Report  information  requested  in  14  a  .  b , ...  and 
d.  for  each  former  DoO  position  held  within  2  years  prior  to  contractor  position.  See  Instructions. 


IS.  DOO  DISQUALIFICATION  ACTIONS  (IF  ANY) 

(Witniii  Iwc  yaan  prior  lo  contractor  amphymant.) 


a.  YES  Of  "rat,'gotoltam  IS  cl 


b.  NO  (IT  'Mo,*  go  to  Itam  IS.) 
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El _ 

0 16.a.  DATE  OF  IcRMINATION  WITH  DEFENSE 
I  CONTRACTOR  (rYMMOO) 


PART  II 

To  bt  eomplotod  onfy  by  former  employee!  of  contractors  who  are  now  OoD  officers  or  employees.  (Category  II) 


1«i.b.  NAME  OF  FORMER  DEFENSE  CONTRAaOR  EMPLOVER  (iwutnttnt) 


i 


17.  DATE  OF  EMPLOYMENT  OR  SERVICE 
WITH  OOD  o^MMOO) 


18. 


IS  YOUR  ANNUAL  SALARY  WITH 
ODD  AT  A  RATE  EQUAL  TO  OR 
ABOVE  GS-137 


a.  YES 

b.  NO 

C.  SPECIFY  AMOUNT 


19.  NAME  OF  SPEOFIC  000  ORGANIZATION(S)  BY  WHICH  EMPLOYED  (within  th*  /«t  l  yun) 


20.  WORK  TELEPHONE  NO. 


21.  WORK  ADDRESS 


a.  STREET 


b.  CITY 


c.  STATE  d.  ZIP  CODE 


22.  CURRENT  OOD  POSITION 


1  a.  (X  Oflt  <A*r  btst  dncrtbts  position.)  \ 

r_ 

(1)  Administrator 

(4)  Manager 

r~ 

(2)  Rasec'cher 

(S)  Consultant 

HH 

(3)  Contract  Officer 

(6)  Othe>- 

b.  SPECIFIC  TITLE{S) 


r.. 


YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Include  sperifics  on  contracts  or  actions  related  to 
duties  held  in  ALL  contractor  positions  that  are  reported  in  Item  23  below.  See  Instructions. 


23.  CONTRAaOR  POSITION 


1  a.  (X  out  that  btst  dttcrtbtM  position.)  \ 

(1)  Administrator 

(4}  Manager 

(2)  Researcher 

(5)  Consultant 

(3)  Contract  Officer 

(6)  Other 

b.  SPECIFIC  TITLE 


c.  SPECIFIC  DEFENSE  CONTRACTOR  NAME  AND  BRANCH 


d. 


YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Report  information  requested  in  23.a.,b.,c.,  and 
d.  for  each  contractor  position  held  within  two  years  prior  to  current  position.  See  Instructions 


CERTIFICATION 

To  be  completed  by  all  filets. 


24. 


I  certify  that  the  above  information  is  true,  complete,  and  correct  to  the  best  of  my  knowledge.  I 
understand  that  I  must  file  a  new  report  of  DoO  and  defense  related  employment  within  30  days  if,  within 
the  two  years  immediately  following  the  termination  of  my  most  recent  OoD  service  or  employment,  the 
information  in  this  report  ceases  to  be  accurate.  I  understand  subsequent  reports  are  not  required  after 
such  two  year  period. 


a.  SIGNATURE 

b.  DATE  SIGNED  O'rMMOo) 

REVIEW 

J 

K _ 

To  be  completed  by  reviewing  official. 

_ s 

25.  1  certify  that  1  have  reviewed  this  Report  of  OoO  and  Defense  Related  Employment  (DO  Form  1787)  in 
accordance  with  the  guidance  set  out  in  OoO  Directive  5500.7,  enclosure  8. 

a.  SIGNATURE 

b.  OFFICE 

C.  DATE  SIGNED  rvcMWOO) 
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OD  FORM  1787 

REPORT  OF  DOD  AND  DEFENSE  -  RELATED  EMPLOYMENT 

AS  REQUIRED  BY  10  U.S.C.  §2397 


WHO  MUST  FILE 


CATEGORY  I  (Complete  Part  0 


a.  Each  person  who  has  left  service  or  employment  with  a  OoD 
Component,  who: 


(1)  is  a  retired  military  officer  or  former  military  officer  who 
served  on  active  duty  at  least  10  years  and  who  held,  for  any 
period  during  that  service,  the  grade  of  0-4  or  above,  or  is  a 
former  civilian  officer  or  employee  whose  pay  at  any  time  during 
the  three  year  period  prior  to  the  end  of  OoO  service  or 
employment  was  equal  to  or  greater  than  the  minimum  rate  for  a 
GS-13atthattime: 


(2)  within  the  two-year  period  immediately  following  the 
termination  of  service  or  employment  with  a  OoD  Component,  is 
employed  by  a  defense  contractor  who,  during  the  year  preceding 
employment,  was  awarded  $10,000,000  or  more  in  OoD  contracts; 
and 


(3)  is  employed  by  the  defense  contractor  and  at  any  time 
during  a  year  receives  compensation  of  or  is  salaried  at  a  rate  of 
$25,000  per  year  or  more  from  the  defense  contractor. 
‘Employed*  includes  the  endering  of  services  as  a  consultant, 
lawyer,  agent  or  other  kind  of  assistant. 


b.  For  a  two  year  period  following  the  termination,  of  your  last 
position  with  a  OoO  Component,  you  are  required  to  file  a  new 
00  Form  1787  each  time  your  duties  with  the  defense  contractor 
change  significantly  and  each  time  you  become  employed  with  a 
new  defense  contractor. 


CATEGORY  tl  (Complete  Part  ll) 


Each  civilian  officer  and  employee  (whether  or  not  full-time)  of  a 
DoD  Component  who: 


(1)  is  employed  at  a  pay  rate  equal  to  or  greater  than  the 
minimum  rate  for  <35-1 3; 


(2)  within  the  two-year  period  prior  to  the  beginning  of 
service  or  employment  with  the  OoO  Component,  was  employed 
by  a  defense  contractor  who,  during  a  year,  was  awarded 
$10,000,000  or  more  in  OoO  contracts;  and 


(3)  was  employed  by  the  defense  contractor  and  at  any 
time  during  that  year  received  compensation  of  or  was  salaried  at 
a  rate  of  $25,000  per  year  or  more  from  the  defense  contractor. 
‘Employed’  indudet  the  rendering  of  services  at  a  consultant, 
lawyer,  agent  or  other  kind  of  assistant. 


WHEN  AND  WHERE  TO  FILE 


a.  Civilians  shall  submit  their  reports  to  the  Designated  Agency 
Ethics  Official  of  the  individual's  present  or  former  DoO 
Component  in  accordance  with  OoD  Component  procedures. 
Retired  or  former  military  officers  shall  submit  their  reports  to  the 
Designated  Agency  Ethics  Official  of  the  DoO  Component  to 
which  they  were  last  assigned. 

b.  Current  DoO  officers  and  employees  shall  file  a  report  within 
30  days  after  entering  employment  or  service  with  any  DoO 
Component. 

c.  Former  DoO  officers  and  employees  shall  file  an  initial  report 
within  90  days  after  the  date  on  which  the  individual  began 
employment  with  the  defense  contractor. 

d.  Former  OoO  officers  and  employees  shall  file  subsequent 
reports  each  time,  during  the  two-year  period  after  service  or 
employment  with  the  OoD  Component  ended,  that  the  person's 
duties  with  the  defense  contractor  significantly  change  or  the 
person  begins  employment  with  another  defense  contractor. 
Such  reports  shall  be  filed  within  30  days  after  the  date  of  the 
change. 


INSTRUCTIONS  FOR  COMPLETION 


Items  1  through  6  apply  to  all  individuals 
completing  this  form. 

Items  1  through  4.  Provide  the  appropriate  information. 

Items.  Mark  ‘Yes’  if  this  is  the  first  DO  Form  1 787  you  have 
ever  filed  and  go  to  Item  6.  Mark  ‘No’  if  you  have  filed  a  00 
Form  1 787  in  the  past  and  answer  S  c. 

hem  6.  Mark  the  box(es)  which  indicates  your  status  and 
include  the  highest  grade  or  rank  that  you  held  prior  to  leaving 
that  DoD  position.  If  you  hold  more  than  one  status,  mark  one 
box  to  show  which  status  was  most  recently  acquired.  Keep  in 
mind  that  the  requirement  to  file  DD  Form  1787  is  imposed  on 
former  and  retired  civilian  employees  who  have  been  paid  at  a 
rate  equal  to  or  greater  than  the  minimum  rate  at  the  ^e  for  a 
GS-13  at  any  time  during  the  three  year  period  prior  to 
termination  from  the  last  OoD  position. 


PART  I 

This  part  only  applies  to  individuais  in  Category  I. 

Kern  7.  Provide  the  requested  date  and  name  your  most 
recent  Military  Department  or  OoO  agency. 

item  a.  Provide  the  date  your  employment  with  the  defense 
contractor  began.  If  you  are  no  longer  employed  by  the  defense 
contractor,  provide  the  date  of  termination  on  a  separate  sheet 
referencing  this  item  number.  Provide  the  information  requested 
in  the  following  items  for  your  most  recent  defense  contractor 
employer  even  if  no  longer  employed. 


DD  Form  1787  Instructions,  AUG  87 
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INSTRUCTIONS  FOR  COMPLETION  OF  DD  FORM  1787  (Continued) 


PART  I  (Continued) 

Item  9.  Indicate  whether  your  annual  compensation  from  or 
salary  rate  with  the  defense  contractor  is  above  $25,000  by 
marking  'Yes'  or  'No." 

Items  10  through  12.  Provide  the  appropriate  information 
for  your  present  or  most  recent  defense  contractor  employer. 

Item  13.  Indicate  your  position  with  the  defense  contractor 
by  marking  the  box(es)  next  to  the  title  that  best  describes  your 
position.  Also  provide  your  specific  titie(s).  You  are  required  to 
provide  a  detailed  description  of  your  specific  duties  on  a 
separate  sheet  of  paper  referencing  this  item  number.  You  must 
provide  the  names  of  all  contracts  and  details  of  all  duties  you 
haw  performed  on  behalf  of  the  defense  contractor  that  relate  in 
any  way  to  your  duties  in  all  former  OoO  positions  held  within 
the  two  years  prior  to  the  beginning  of  your  employment  with 
the  defense  contractor.  You  must  also  identify  each  major 
defense  system  on  which  you  have  performed  work  on  behalf  of 
the  defense  contractor,  regardless  of  whether  that  work  relates 
to  your  former  DoO  position.  All  these  former  OoO  positions 
must  be  reported  in  Item  14. 

'Major  Defense  System'  means:  A  combination  of  elements 
that  will  function  together  to  produce  the  capability  required  to 
fulfill  a  mission  need.  Elements  may  include  hardware, 
equipment,  software,  or  any  combination  thereof,  but  excludes 
construction  or  other  improvements  to  real  property.  A  system 
shall  be  considered  a  major  system  if  (a)  OoO  is  responsible  for  the 
system  and  the  total  expenditures,  and  research,  development, 
test,  and  evaluation  for  the  system  are  estimated  to  be  more  then 
$75,000,000  (based  on  fiscal  year  1960  constant  dollars)  or  the 
eventual  total  expenditure  for  procurement  of  more  than 
$300,000,000  (based  on  fiscal  year  1960  constant  dollars);  (b)  a 
civilian  agency  is  responsible  for  the  system  and  total 
expenditures  of  the  system  are  estimated  to  exceed  $750,000 
(based  on  fiscal  year  1960  constant  dollars)  or  the  dollar  threshold 
for  a  'major  system*  established  by  the  agency  pursuant  to  OMB 
circular  A-1 09,  entitled  'Major  Systems  Acquisitions,*  whichever  is 
greater;  or  (c)  the  system  is  designated  a  'major  system’  by  the 
head  of  the  agency  responsible  for  the  system. 

Item  14.  Indicate  your  former  DoO  position  by  marking  the 
box(es)  next  to  the  title  that  ben  describes  your  position.  Also 
provide  your  specific  title(s)  and  include  your  organization  code 
letters.  You  are  required  to  provide  a  deiviled  descriptiors  of  your 
tpeclfk  duties  on  a  separate  sheet  of  paper  referencing  tMs  Hern 
number.  You  must  piovide  the  names  of  all  contracts  and  details 
of  aH  duties  you  performed  while  In  your  farmer  OoO  posMon 
that  relate  in  any  way  to  your  positioa  with  the  defense 
contractor  reporlsd  in  Item  13.  You  mutt  alto  identify  each 
major  defense  system  you  performed  any  work  on  while  in  your 
ormer  OoO  position,  regardless  of  whether  that  work  relate*  to 
your  position  with  the  defense  contractor  repcrted  in  Kern  13.  if 
you  held  more  than  one  OoO  position  during  the  two  years  prior 
to  the  beginning  of  your  employment  with  the  defense 
contractor,  provide  all  the  information  requested  in  Item  14.a..  b., 
and  c.  for  each  OoO  position  on  a  separate  sheet  of  paper 
referencing  this  item  number. 


PART  II 

This  part  only  applies  to  indiviciuals  in  Category  ll. 

Item  16.  Provide  the  requested  date  and  name  your  most 
recent  former  detense  contractor  employer. 


Item  1 7.  Provide  the  requested  date. 


Item  16.  Indicate  whether  your  annual  salary  with  the  DoD 
Component  is  equal  to  or  above  the  minimum  rate  for  a  GS-13  by 
marking  'Yes'  or  "No."  Various  pay  schedules,  levels  and  steps 
can  be  confusing.  Provision  of  your  annual  salary  will  ensure  your 
compliance  with  applicable  law  and  is  required  to  process  your 
report. 


Herns  19  tlirouoh  21.  Provide  the  appropriate  information 
for  your  OoD  Component  organization . 


Hem  22.  Indicate  your  OoD  position  by  marking  the  box(es) 
next  to  the  title  that  best  describes  your  position.  Also  provide 
your  specific  title(s)  and  include  your  organization  code  letters. 
You  are  required  to  provide  a  detailed  description  of  your  specific 
duties  on  a  separate  sheet  of  paper  referencing  this  item  number. 
You  must  provide  the  names  and  details  for  all  contracts  and 
actions  that  relate  in  any  way  to  your  duties  in  all  former  defense 
contractor  positions  held  within  the  two  years  prior  to  the 
beginning  of  your  service  or  employment  with  the  OoO 
Component.  All  these  former  defense  contractor  positions  must 
be  reported  in  Item  23. 


Hem  22.  Indicate  your  former  position  with  the  defense 
contractor  by  marking  the  box(es)  next  to  the  title  that  best 
doKribes  your  position.  Also  provide  your  specific  title(t).  You  are 
required  to  provide  a  detailed  description  of  your  specific  duties 
on  a  separate  sheet  of  paper  referencing  this  item  number.  You 
must  include  names  and  details  for  all  contracts  and  actions  that 
relate  in  any  way  to  your  position  with  your  OoO  Component 
reported  in  Item  22.  If  you  have  been  employed  by  more  than  one 
defense  contraaor  during  the  two  years  prior  to  the  beginning  of 
your  service  or  employment  with  the  DoO  Component,  provide  all 
information  requested  in  item  23  a ,  b.,  and  c.  for  each  defense 
contractor  position  on  a  separate  sheet  of  paper  referencing  this 
Item  number. 


Ail  filtrs  must  certify  this  report 
by  signing  and  dating. 

You  must  sign  and  date  this  report 


Item  15.  Indicate  whether  there  were  any  OoO 
disqualification  actions  related  to  you  during  the  two  years  prior 
to  your  defense  contractor  employment.  If  there  were,  describe 
the  actions  in  detail.  A  'disqualification  action'  is  a  formal 
exclusion  of  a  person  from  taking  part  in  a  particular  matter, 
usually  to  prevent  a  conflict  of  interest. 


REVIEW 

Hem  2S.  Reviewing  official  must  sign  and  date  after 
reviewing  the  report  in  accordaiKe  with  OoO  Directive  5500  7, 
enclosure  6 
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DoD  5500.7-R 


SECTION  1. 


SECTION  2. 


SECTION  3. 


APPENDIX  D 
18  U.S.C.  208  WAIVERS 

DEPARTMENT  OF  DEFENSE  18  U.S.C.  2Q8(b)  WAIVER 
D-100.  32  C.F.R.  40.1 

....  18  U.S.C.  208(b)  permits  agencies  to  grant  an 
exemption  in  writing  from  18  U.S.C.  208(a)  if  the 
outside  financial  interest  is  deemed  in  advance  not 
substantial  enough  to  affect  the  integrity  of 
Government  services.  Categories  of  Hnancial 
interests  may  also  be  made  nondisqualifying  by  a 
general  regulation  published  in  the  Federal  Register. 
Shares  of  a  widely  held,  diversified  mutual  fund  or 
regulated  investment  company  have  been  exempted 
as  being  too  remote  or  inconsequential  to  affect  the 
integrity  of  the  services  of  Government  personnel. 

DEPARTMENT_OF  THE  ARMY  18  U.S.C.  208(b)  WAIVER 

D-200.  AR  600-50 

....  A  conflict  does  not  exist  when  [Department 
of  the  Army]  DA  personnel  hold  shares  of  a 
widely  held,  diversifled  mutual  fund  or  regulated 
investment  company.  In  accordance  with  the 
provisions  of  18  U.S.C.  208b(2),  such  holdings  are 
exempted  as  being  too  remote  or  inconsequential  to 
affect  the  integrity  of  the  services  of  Government 
personnel. 

DEPARTMENT  OF  THE  NAVY  18  U.S.C.  208(b)  WAIVER 

D^.  SE£MAYINSI.m2J 

- Under  18  U.S.C.  208(b)(2)  (1982),  [Department 

of  the  Navv]  DON  personnel  need  not  be 
disqualified  from  participating  in  matters  in  which 
ti\ey  have  the  following  Rnandal  interests: 

(a)  Shares  of  widely  held  and  diversified 

mutual,  money  market,  trust,  or  similar  funds 
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offered  for  sale  by  a  financial  institution  or  by  a  regulated  investment  company; 

(b)  Deposits  in  and  loans  from  banks  or 
other  financial  institutions,  provided  they  are  at 
customary  an4  generally  available  terms  and 
conditions;  and 

(c)  Federal,  State,  municipal,  or  local 
government  bonds,  regardless  of  the  value  of  such 
interests. 

DON  personnel  who  are  members  or  officers  of 
non-governmental  associations  or  organizations 
must  avoid  activities  on  behalf  of  such  groups  that 
are  incompatible  with  their  ofiicial  (Government 
positions.  Under  certain  circumstances,  holding  a 
position  in  a  private  association  or  organization  or 
undertaking  activities  on  its  behalf  could  conflict 
with  one's  oificial  duties.  Holding,  however,  a 
posirion  in  a  private,  non-profit  association  or  other 
organization  that  fosters  and  promotes  the  general 
interests  of  the  naval  service  and  which  depends,  in 
part,  upon  the  voluntary  efforts  of  DON  personnel 
acting  in  their  private  capacities  for  leadership,  is 
unlikely  to  affect  the  integrity  of  the  services  of 
such  personnel.  Under  18  U.S.C.  208(b)(2)  (1982), 
such  individuals  are  not  disqualified  from 
rendering  advice  or  making  recommendations 
within  their  chains  of  command  on  particular 
matters  affecting  such  organizations  if: 

(a)  They  disclose  fiieir  interest  or  affiliation 
to  their  supervisor  prior  to  rendering  advice  or 
making  recommendations; 

(b)  The  final  decision  is  made  by  higher 
authority;  and 

(c)  The  individual's  commander  does  not 
determine  that  disqualification  is  otherwise  required 
by  the  best  interests  of  DON  or  of  the  United 
States. 
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D-400. 


....  Non-Disqualifying  Financial  Interest.  Air 
Force  personnel  need  not  disqualify  themselves  if 
the  financial  holdings  are  in  shares  of  a  widely 
held  diversified  mutual  fund  or  regulated 
investment  company.  The  indirect  interests  in 
business  entities  of  these  financial  holdings  come 
from  ownership  by  the  fund  or  investment 
company  of  stocks  in  business  entities.  They  are 
hereby  exempted  from  the  requirements  of 
18  U.S.C.  208(a),  according  to  18  U.S.C.  208(b)(2),  as 
too  remote  or  inconsequential  to  affect  the  integrity 
of  the  government  officers'  or  employees'  services. 
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CHAETERli 

GENERAL  INFORMATION 


SECTION  1.  PURPOSE 

1-100.  Single  Source  of  Guidance,  lliis  Regulation  provides  a  single 
source  of  standards  of  ethical  conduct  and  ethics  guidance,  including  direction  in  the  areas  of 
fbancial  and  employment  disclosure  systems,  post-employment  rules,  enforcement,  and 
training. 


1-101.  Disclaimer.  A  violation  ofthis  Regulation  does  not  create  any  ri^t 
or  benefit,  substantive  or  procedural,  enforceable  at  law  by  any  person  against  the  U.S.,  its 
agencies,  its  officers  or  employees,  or  any  other  persoa 

SECTION  2.  DEFINITIQNS 

1-200.  Administrative  Officer.  The  individual  responsible  for  the 
administrative  control  of  personnel  within  a  unit  or  office,  including  assistance  with  training, 
travel,  or  personnel  actions  for  individuals  of  the  unit  or  office. 

1-201.  Agency.  A  DoD  Component  as  follows:  Department  of  the  Army; 
Department  of  the  Navy;  Department  of  the  Air  Force;  Defense  Commissary  Agency;  Defense 
Contract  Audit  Agency;  Defense  Finance  and  Accounting  Service;  Defense  Intelligence 
Agency;  Defense  Investigative  Service;  Defense  Logistics  Agency;  Defense  Mapping  Agency; 
Defense  Nuclear  Agency;  Defense  Information  Systems  Agency;  National  Security  Agency; 
Office  of  the  Inspector  General  of  the  Department  of  Defense  (IG,  DoD);  and  the  Uniformed 
Services  University  of  the  Health  Sciences.  Employees  of  DoD  Components  not  as 

separate  Agencies,  including  employees  of  the  Office  of  die  Secretary  of  Defense  (OSD),  ohaii 
be  treated  as  employees  of  DoD  which  shall  be  treated  as  a  separate  Agency. 

1-202.  AsSD&xi2caignSfi.  The  first  supervisor  who  is  a  commissioned 
military  officer  or  a  civilian  above  GS/GM-l  1  in  the  chain  of  command  or  siqiervision  of  the 
DoD  employee  concerned.  Except  in  remote  locations,  the  Agency  Designee  may  act  only 
after  consultation  with  his  local  Ethics  Counselor.  For  any  military  officer  in  grade  0-7  or 
above  vdio  is  in  command  and  any  civilian  Presidential  appointee  confirmed  by  the  Senate,  the 
Agency  Designee  is  his  Ethics  Counselor. 

1-203.  Alternate  Deaianated  Agency  Ethics  Qfficial  TAltemate  DAEQV 
An  employee  of  a  DoD  Agency  who  has  been  appointed  by  the  DoD  Component  Head  to  serve 
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in  the  absence  of  the  DoD  Component  Designated  Agency  Ethics  Official  (DAEO). 


1-204.  Competing  Defense  Contractor.  See  Federal  Acquisition 
Regulation  (FAR)  3.104-4(b)  (reference  (a))  in  Appendix  B  of  this  Regulation  or  41  U.S.C. 
423(pX2)  (reference  Co)). 


1-205.  Conduct  of  a  Procurement.  See  FAR  3.104-4(c)  (reference  (a))  in 
Appendix  B  of  this  Regulation  or  41  U.S.C.  423(pXl)  (reference  (b)). 

1-206.  DAEO  or  Designee.  This  phrase  refers  to  the  Designated  Agency 
Ethics  Official,  or  to  the  Alternate  Designated  Agency  Ethics  Official,  Deputy  Designated 
Agency  Ethics  Official,  or  Ethics  Counselor  who  has  been  delegated  specific  written  authority 
by  the  DoD  Component  DAEO  to  perform  specific  functions  on  behalf  of  die  DoD  Component 
DAEO. 


1-207.  Defense  Contractor.  Any  individual,  firm,  corporation,  partnership, 
association,  or  other  legal  non-Federal  entity  that  enters  into  a  contract  directly  with  DoD  or  a 
DoD  Component  to  furnish  services,  supplies,  or  both,  including  construction.  Subcontractors 
are  excluded  unless  they  are  separate  legal  non-Federa!  entities  that  contract  directly  with  DoD 
or  a  DoD  Component  in  their  own  names.  Foreign  governments  or  representatives  of  foreign 
governments  that  are  engaged  in  selling  to  DoD  or  a  DoD  Component  are  defense  contractors 
when  acting  in  that  context. 


1-208.  Deputy  Designated  Agency  Ethics  Official  (Deputy  DAEO’l.  An 
employee  of  a  DoD  Agency  who  has  been  appointed,  in  writing,  by  the  DoD  Component 
DAEO  and  who  has  been  delegated  written  authority  by  that  DoD  Component  DAEO  to  act  on 
his  behalf. 


1-209.  Designated  Agency  Ethics  Official  fPAEO).  A  DoD  employee 
appointed,  in  writing,  by  the  Head  of  the  DoD  Agency  to  administer  the  provisions  of  Pub.  L. 

*  95-521  (reference  (c))  and  this  Regulation. 

1-210.  DoD  Component.  OSD;  the  Military  £)epartments;  the  Chairman 
of  the  Joint  Chiefs  of  Staff  and  the  Joint  Staff;  the  Unified  and  Specified  Commands;  IG,  DoD; 
the  Uniformed  Services  University  of  the  Healdi  Sciences;  the  Defense  Agencies;  the  DoD 
Field  Activities;  the  Combined  Commands  and  Agencies;  and  file  Special  Activities,  including 
non-appropriated  fund  instrumentalities.  See  subsection  1-201  of  fiiis  Regulation,  above,  for 
those  DoD  Components  that  are  Agencies. 

1-211.  DoP  Employw 

a.  Any  DoD  civilian  officer  or  employee  (including  special 


^Second  Amendment  (Ch2,  3/25/96) 


2 


Government  employees)  of  any  DoD  Component  (including  any  non-appropriated  fund 
activity). 

b.  Any  active  duty  Regular  or  Reserve  military  officer, 

including  warrant  officers. 

c.  Any  active  duty  enlisted  member  of  the  Army,  Navy,  Air 

Force,  or  Marine  Corps. 

d.  Any  Reserve  or  National  Guard  member  on  active  duty 
under  orders  issued  pursuant  to  title  10,  United  States  Code. 

e.  Any  Re^rve  or  National  Guard  member  while  performing 
official  duties  or  functions  under  the  authority  of  either  title  10  or  title  32,  United  States  Code, 
or  while  engaged  in  any  activity  related  to  the  performance  of  such  duties  or  functions, 
including  any  time  the  member  uses  his  Reserve  or  National  Guard  of  the  United  States  title  or 
position,  or  any  authority  derived  therefrom. 

f.  Any  faculty  member  in  a  civil  service  position  or  hired 
pursuant  to  title  10,  United  States  Code,  and  any  student  (including  a  cadet  or  midshipman)  of 
an  academy,  college,  university,  or  school  of  DoD. 

g.  Consistent  with  labor  agreements  and  international  treaties 
and  agreements,  and  host  country  laws,  any  foreign  national  working  for  a  DoD  Component 
except  those  hired  pursuant  to  a  defense  contract 

1-212.  DoD  Supplement  Subsections  2-200  dm>ugh  2-207  of  this 
Regulation  contain  the  DoD  Supplement  of  S  CJF.R.  263S  (reference  (d)),  which  is  reproduced 
in  subsection  2-100  of  this  Reg^tion. 

1-213.  Employment  See  S  C.F.R.  263S.603(a)  (reference  (d))  in 
subsection  2-100  of  this  Regulation. 

1-214.  Ethics  Counselor.  The  DoD  Component  DAEO,  Alternate  DAEO, 
Dq)uty  DAEO,  or  a  DoD  employee  appointed  in  writing  by  tte  DoD  Component  DAEO  or 
designee  to  generally  assist  in  implementing  and  administering  the  DoD  Component 
command's  or  organization's  ethics  program  and  to  provide  ethics  advice  to  DoD  employees  of 
the  DoD  Component  command  or  organization  in  accordance  widi  this  Regulation.  Except  for 
a  DoD  Component  DAEO,  Alternate  DAEO,  or  Deputy  DAEO,  a  DoD  employee  appointed  as 
an  Ethics  Counselor  shall  only  serve  as  a  "DAEO  or  designee"  when  he  has  be^  delegated 
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specific  written  authority  by  the  DoD  Component  DAEO  to  perform  specific  functions  on 
behalf  of  the  DoD  Component  DAEO.  Except  for  a  DoD  Component  DAEO,  Alternate 
DAEO,  or  Deputy  DAEO,  a  DoD  employee  appointed  as  an  E^cs  Counselor  shall  be  an 
attorney.  Legal  assistance  officers  (or  equivalent)  who  also  serve  as  Ethics  Counselors  must 
clearly  separate  diese  roles.  Communications  received  in  an  Ethics  Counselor  capacity  are  not 
protected  by  the  attorney-client  privilege  wliile  communications  received  in  a  legal  assistance 
capacity  may  be.  Attorneys  who  serve  as  Ethics  Counselors  must  advise  individuals  being 
counseled  as  to  the  status  of  that  privilege  prior  to  any  communications.  The  term  "Ethics 
Counselor"  includes  "agency  ethics  official"  as  used  by  the  Office  of  Government  Ethics 

*  (OGE).  See  S  C.F.R.  2635. 102.(c)  (reference  (d))  in  subsection  2-100  of  this  Regulation. 

1-21S.  Ethics  Oversight  Committee  fEOCV  A  working  group  composed 
of  the  DoD  Component  DAEOs,  or  their  representatives,  and  representatives  of  the  CJCS,  and 
the  Judge  Advocates  General  of  the  Military  Departments. 

1-216.  Former  DoD  Employee.  Any  individual  defined  in  subsection 
1-21 1  of  this  Regulation,  above,  after  termination  of  active  duty  or  termination  of  on  DoD 
service,  including  Reserve  military  officers  who  served  on  active  duty  for  more  than  130  days 
and  who  are  no  longer  on  active  duty,  or  who  are  in  an  inactive  or  retired  status. 

*  1-217.  Gratuity.  Gifts  as  defined  in  5  C.F.R.  2635.203fb)  (reference  (dll 
in  subsection  2-100  of  this  Regulation. 

1-218.  He.  His.  Him.  Himself.  These  pronouns  include  she,  hers,  her  and 

herself. 


1-219.  Head  of  DoD  Component  Command  or  Organization.  A 

commander,  commanding  officer,  or  other  military  or  civilian  DoD  employee  who  exercises 
command  authority  within  a  DoD  Component. 

1-220.  M^jor  Defense  Contractor.  Any  non-Federal  entity  which,  during 
the  preceding  fiscal  year,  received  defense  contracts  in  a  total  amount  equal  to  or  greater  than 
$10  million. 


*  1-221.  Non-Federal  Entity.  A  ncn-Federal  entity  is  generally  a 
self-sustaining,  non-Federal  person  or  organization,  established,  operated  and  controlled  by  any 
indi  vidual(s)  acting  outside  the  scope  of  any  official  capacity  as  officers,  employees  or  agents 
of  the  Federal  Government.  A  non-Federal  entity  may  operate  on  DoD  installations  if 

*  approved  by  the  installation  commander  or  higher  au&ority  under  applicable  regulations. 

*  1-222.  Non-Public  Information.  Information  generally  not  available  to  the 
public,  obtained  in  the  course  of  one's  official  DoD  duties  or  position,  which  would  normally 
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not  be  releasable  under  the  Freedom  of  Information  Act,  5  U.S.C.  552  (reference  (e)).  The 
term  "non-public  information"  includes  "inside  information,"  "proprietary  information,"  and 
"source  selection  informatioiL"  See  5  C.F.R.  2635.703  (reference  (d))  in  subsection  2-100  of 
this  Regulation,  DoD  Directive  5400.7  (reference  (f)),  and  FAR  3.1()4-4(j)  and  (k)  and  3.104-5 
(reference  (a))  in  Appendix  B  of  this  Regulation. 

1-223.  Office  of  Government  Ethics.  The  Federal  Government  agency 
responsible  for  overall  direction  and  leadership  concerning  Executive  Branch  policies  related  to 
ethics  in  the  Federal  Government.  See  5  C.F.R.  2638  (reference  (g))  in  subsection  1 1-100  of 
this  Regulation. 


1-224.  Personal  and  Substantial.  See  5  C.F.R.  2635.402(b)(4) 

(reference  (d))  in  subsection  2-100  of  this  Regulation. 

1-225.  Personal  Commercial  Solicitation.  Any  effort  to  contact  an 
individual  to  conduct  or  transact  matters  involving  unofficial  business,  finance,  or  commerce. 
This  does  not  include  off-duty  employment  of  DoD  employees  employed  in  retail 
establishments.  See  DoD  Directive  1344.7  (reference  ^)). 

1-226.  Procurement  Official.  See  FAR  3.104-4(h)  (reference  (a))  in 
Appendix  B  of  this  Regulation. 

1-227.  Prohibited  Source.  See  5  C.F.R.  2635.203(d)  (reference  (d))  in 
subsection  2-100  of  this  Regulation. 

1-228.  Qualified  Individual.  See  5  C.F.R.  2638.702(a)(2)  (reference  (g)) 
in  subsection  1 1-100  of  this  Regulation. 

1-229.  Reserve  Military  Officer.  An  individual  who  currently  holds  an 
appointmoit  in  the  Reserve  of  a  Military  Department,  or  is  a  military  officer  of  the  National 
Guard  with  Federal  Government  recognition. 

1-230.  Retired  Military  Officer.  Any  military  officer  entitled  to  receive 
military  retired  pay,  even  diough  such  pay  may  be  waived  or  pen^g. 

1-231.  Senior  DoD  Official.  For  purposes  of  18  U.S.C.  207 

(reference  (i)),  a  DoD  employee: 

(i)  [E]mployed  at  a  rate  of  pay  specified  in  or  fixed  according  to 

8ubclu4>ter  1 1  of  chapter  53  of  [United  States  Code,]  title  5 
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[(reference  (e))]; 

(ii)  [E]mployed  in  a  position  which  is  not  referred  to  in  clause  a. 
and  for  which  the  basic  rate  of  pay,  exclusive  of  any  locality-based 
pay  adjustment  under  section  5305  of  [United  States  Code,]  title  5 
[(reference  (e))]  (or  any  comparable  adjustment  pursuant  to  interim 
authority  of  the  President),  is  equal  to  or  greater  than  the  rate  of 
basic  pay  payable  for  level  V  of  the  Executive  Schedule; 

(iii)  [A]ppointed  by  the  President  to  a  position  under  section 
105(a)(2)(B)  of  [United  States  Code,]  title  3  [(reference  (j))]  or  by 
the  Vice  President  to  a  position  under  section  106(a)(1)(B)  of 
[United  States  Code,]  title  3  [(reference  (j))];  or 

(iv)  [E]mployed  in  a  position  which  is  held  by  an  active  duty 
commissioned  officer  of  the  uniformed  services  who  is  serving  in  a 
grade  or  rank  for  which  the  pay  grade  (as  specified  in  section  201 
of  [United  States  Code,]  title  37  [(reference  (k))]  is  pay  grade  0-7 
or  above. 

See  18  U.S.C.  207(c)(2)  (reference  (i)). 

1-232.  Special  Government  Employee.  An  individual  who  is  retained, 
designated,  appointed,  or  employed  to  perform,  with  or  without  compensation,  for  a  period  not 
to  exceed  130  days  during  any  period  of  365  consecutive  days,  temporary  duties  either  on  a 
full-time  or  intermittent  basis.  The  term  also  includes  a  Reserve  military  officer  who  is  serving 
on  active  duty  involuntarily  or  for  training  for  any  length  of  time,  and  one  who  is  serving 
voluntarily  on  active  duty  for  training  for  130  days  or  less.  It  does  not  include  enlisted 
members;  however,  for  the  purposes  of  this  Regulation,  enlisted  members  shall  be  considered 
special  Government  employees  to  the  same  extent  that  military  officers  are  included  in  the 
meaning  of  the  term. 


1-233.  Travel  Benefits.  Travel  related  gifts,  including  in  kind  subsistence 
and  accommodations  and  payments  or  reimbursements  of  e?q)enses,  from  non-Federal  sources. 

SECTION  3.  GENERAL  POLICY 

1-300.  DoD  Policy.  It  is  DoD  policy  that: 

a.  A  single,  uniform  source  of  standards  of  ediical  conduct  and 
ethics  guidance  shall  be  maintained  within  DoD,  and  each  DoD  Agency  shall  implement  and 
administer  a  comprehensive  ethics  program  to  ensure  compliance  with  such  standards  and 
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guidance; 


b.  Although  OGE  regulations,  reprinted  in  this  Regulation,  do 
not  apply  to  enlisted  members  of  DoD,  the  provisions  of  5  C.F.R.  2634  (reference  (1))  in 
subsection  7-100  of  this  Regulation,  5  C.F.R.  2635  (reference  (d))  in  subsection  2-100  of  this 
Regulation,  S  C.F.R.  2638  (reference  (g))  in  subsection  1 1-100  of  this  Regulation,  5  C.F.R. 
2639  (reference  (ro))  in  subsection  5-100  of  this  Regulation,  5  C.F.R.  2640  (reference  (n))  in 
subsection  5-200  of  this  Regulation,  5  C.F.R.  2641  (reference  (o))  in  subsection  9-200  of  this 
Regulation,  are  determined  to  be  appropriate  for  enlisted  members  and  are  hereby  made 
applicable  to  enlisted  members  as  if  the  terms  "employee,”  and  "special  Government 
employee,”  as  used  in  those  OGE  regulations,  include  enlisted  members  to  the  same  extent  that 
military  officers  are  included  within  the  meaning  of  those  terms.  The  following  exception 
applies: 


(1)  Certain  criminal  statutes,  IS  U.S.C.  203,  205, 207, 
208,  and  209,  (reference  (i)),  and  related  provisions  of  OGE  regulations,  do  not  apply  to 
enlisted  members.  Provisions  similar  to  those  of  18  U.S.C.  208  and  209  (reference  (i))  apply 
to  enlisted  members  as  follows: 


(a)  Except  as  approved  by  the  DoD  Component 
DAEO  or  designee,  an  enlisted  member,  including  an  enlisted  special  Government  employee, 
shall  not  participate  personally  and  substantially  as  part  of  his  official  DoD  duties,  in  any 
particular  matter  in  which  he,  his  spouse,  minor  child,  partner,  entity  in  which  he  is  serving  as 
officer,  director,  trustee,  partner,  or  employee,  or  any  entity  with  which  he  is  negotiating  or  has 
an  arrangement  concerning  prospective  employment,  has  a  financial  interest; 

(b)  An  enlisted  member,  except  an  enlisted  special 
Government  employee,  shall  not  receive  any  salary  or  supplementation  of  his  Federal 
Government  sakuy,  finm  any  entity  other  than  the  Federal  Government  or  as  may  be 
contributed  out  of  the  treasury  of  any  State,  county,  or  municipality,  for  his  services  to  the 
Federal  Government 


c.  DoD  employees  shall  become  familiar  with  all  ethics 
provisions,  including  the  standards  set  out  in  E.0. 12674  (reference  (p))  in  subsection  12-100 
of  this  Regulation,  and  comply  with  them; 

d.  DoD  employees  shall  become  familiar  with  the  scope  of  and 
authority  for  the  official  activities  for  which  they  are  responsible.  Sound  judgment  must  be 
exercised.  All  DoD  employees  must  be  prepared  to  account  fully  for  the  manner  in  which  that 
judgment  has  been  exercised; 


#Second  Amendment  (Ch2,  3/25/96) 


7 


e.  If  the  propriety  of  a  proposed  action  or  decision  is  in 
question  for  any  reason,  DoD  employees  shall  seek  guidance  from  a  DoD  Component  legal 
counsel,  the  DoD  Component  DAEO  or  designee,  or  Ethics  Counselor,  as  appropriate; 

f.  Individual  conduct,  official  programs  and  daily  activities 
within  DoD  shall  be  accomplished  lawfully  and  ethically; 

g.  DoD  employees  shall  adhere  strictly  to  DoD  policy  of  equal 
opportunity,  regardless  of  race,  color,  religion,  gender,  age,  national  origin,  or  handicap,  in 
accordance  with  applicable  laws  and  regulations. 

SECTION  4.  GENERAL  RESPONSIBILITIES 

1-400.  The  Head  of  each  DoD  Component  shall: 

a.  Exercise  personal  leadership  and  take  personal  responsibility 
through  the  DoD  Component  DAEO  or  designee  for  establishing  and  maintaining  the  DoD 
Component's  ethics  program  and  be  personally  accountable  for  the  DoD  Component's 
compliance  with  every  requirement  of  this  Regulation,  including  the  ethics  and  procurement 
integrity  training  requirements; 

b.  When  authorized,  appoint  a  DoD  Component  DAEO, 
through  a  formal  written  delegation  of  authority,  who  is  qualified  to  oversee  and  supervise  the 
DoD  Component's  ethics  programs  for  DoD  employees,  both  civilian  and  military.  (The  GC, 
DoD,  may  serve  as  the  DAEO  for  several  DoD  Components); 

c.  When  authorized,  appoint  a  DoD  Component  Alternate 
DAEO  who  shall  serve  in  the  absence  of  the  DoD  Component  DAEO; 

d.  Provide  sufficient  resources  (including  funding  and 
investigative,  audit,  legal,  training  and  administrative  staff)  to  enable  the  DoD  Component 
DAEO  or  designee  to  implement  and  administer  the  DoD  Component's  ethics  programs  in  a 
positive  and  effective  manner. 

1-401.  Each  DoD  Component  Desipiated  Agency  Ethics  Official  fPAEO^ 

shall: 

a.  Be  responsible  for  the  implementation  and  administration  of 
all  aspects  of  the  DoD  Component  ethics  program  and  manage  and  oversee  local 
implementation  and  administration  of  all  matters  relating  to  ethics  covered  by  this  Regulation. 

b.  Appoint  DoD  Component  Deputy  DAEOs  and  Ethics 
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Counselors  and  delegate  to  them  written  authority  to  act  on  behalf  of  the  DoD  Component 
DAEO; 


c.  Ensure  that  ethics  advice  (and  facts  relied  upon  for  such 
advice)  is  in  writing,  when  practicable; 

d.  Ensure  that  written  opinions  regarding  the  applicability  of 

41  U.S.C.  423  (reference  (b))  are  provided  within  30  days  of  request  by  any  DoD  employee  * 

provided  that  the  request  is  accompanied  by  complete  and  full  information  necessary  to  render 
an  opinion; 


e.  Ensure  the  proper  collection,  review,  and  handling  of  the 
DoD  Component's  financial  and  employment  disclosure  reports,  including  those  submitted  by 
Presidential  appointees  for  confirmation  purposes; 

f.  Be  responsible  for  the  implementation  and  administration  of 
ethics  and  procurement  integrity  training  and  ensure  that  necessary  resources  are  available  to 
accomplish  such  training; 

g.  Provide  periodic  ethics  and  procurement  integrity  training  for 

Ethics  Counselors; 

h.  Certify  Qualified  Individuals  to  conduct  ethics  training; 

i.  Assist  Agency  Designees,  through  the  chain  of  command  or 
supervision,  in  initiating  prompt,  effective  action  to  evaluate  and  process  violations,  potential 
violations,  and  appearances  of  violations  of  ethics  laws  or  regulations,  in  accordance  with 
applicable  procedures  as  discussed  in  Chapter  10  of  this  Regulation; 

j.  Provide  advice  and  assistance  to  DoD  employees  of  die  DoD 
Component  not  otherwise  served  by  a  local  Ethics  Counselor, 

k.  Oversee  and  coordinate  local  ethics  programs  dirough  a 
system  for  periodic  evaluation  and  ensure  that  the  DoD  Component  provides  and  maintains 
sufficient  funding,  staff,  space  and  resources  to  administer  the  DoD  Component's  ethics 
programs; 


1.  Maintain  liaison  with  the  DoD  EOC,  OOE,  and  the  DoD 
Standards  of  Conduct  Office  (SOCO),  and  provide  to  SOCO  and  OOE  all  information  required 
by  law  or  regulation; 


#Second  Amendment  (Ch2, 3/25/96) 
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m.  Represent  the  DoD  Component  to  OGE,  Congress,  the 
Executive  Branch  and  the  public  on  matters  relating  to  ethics  and  standards  of  conduct. 

1-402.  Each  DoD  Component  Alternate  Designated  Agency  Ethics 
Official  (Alternate  DAEO)  shall  serve  in  the  absence  of  the  DoD  Component  DAEO  and, 
when  so  serving,  is  authorized  to  take  any  action  this  Regulation  indicates  may  be  taken  only 
by  the  DoD  Component  DAEO. 

1-403.  Each  DoD  Component  Deputy  Designated  Agency  Ethics  Official 
(Deputy  DAEO)  shall  serve  on  behalf  of  the  DoD  Component  DAEO  consistent  with  written 
delegation  of  authority  from  the  DoD  Component  DAEO. 

1-404.  The  head  of^agh  D.qD.  Component  command  or  .organization  shall: 

a.  Exercise  personal  leadership  and  take  personal  responsibility 
for  establishing  and  maintaining  the  command's  or  organization's  ethics  program  in 
coordination  with  the  command's  or  organization's  Ethics  Counselors; 

b.  Be  personally  accountable  for  the  command's  or 
organization's  ethics  program,  including  its  ethics  and  procurement  integrity  training  program, 
and  the  command's  or  organization's  compliance  with  every  requirement  of  this  Regulation; 

c.  Provide  sufficient  resources  to  enable  the  command's  or 
organization's  Ethics  Counselors  to  implement  and  administer  the  local  aspects  of  the 
command's  or  organization's  ethics  program  in  a  positive  and  effective  manner; 

d.  Ensure  the  prompt  resolution  of  any  actual  or  apparent 
conflict  of  interest  involving  a  DoD  employee  of  the  command  or  organization; 

e.  Direct  Administrative  Officers  (or  equivalent)  of  the 
command  or  organization  to  ensure  that  the  position  descriptions  of  the  DoD  Component 
command  or  organization  indicate  if  financial  disclosure  report  filing,  annual  ethics  training  or 
procurement  integrity  training  is  required  and  ensure  the  accuracy  of  personnel  data  provided 
by  the  Director  of  the  DoD  Component  personnel  office  on  DoD  employees  of  the  command 
or  organization; 


f.  Direct  Administrative  Officers  (or  eqtiivalent)  of  the 

command  or  organization  to  coordinate  with  the  DoD  Component  DAEO  or  designee  to 
develop  lists  of  all  DoD  employees  of  the  command  or  organization  who  are  required  to 
receive  ethics  and  procurement  integrity  training,  schedule  such  training,  annotate  such  lists  to 
indicate  when  required  training  was  accomplished  and  retain  annotated  lists  for  three  years; 
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g.  Ensure  that  DoD  employees  of  the  command  or  organization 

who  are  in  positions  requiring  the  filing  of  SF  450,  "Confidential  Financial  Disclosure  * 

Reports,"  Appendix  C  of  this  Regulation,  do  so  in  a  timely  manner, 

h.  Ensure  that  DoD  employees  of  the  command  or  organization 
attend  required  ethics  and  procurement  integrity  training. 

1-405.  The  General  Counsel  of  each  DoD  Component  shall: 

a.  Serve  as  die  DAEO  for  the  DoD  Component  unless 

otherwise  delegated; 


Component; 


b.  Support  all  aspects  of  the  ethics  program  of  the  DoD 


c.  Provide  legal  guidance  and  assistance  to  the  DoD 
Component  DAEO  or  designee. 

1-406.  The  Judge  Advocate  General  of  each  Military  Department  shall: 

a.  Provide  legal  guidance  and  assistance  to  Ethics  Counselors 

under  his  supervision; 


Department. 


b.  Support  ail  aspects  of  the  ethics  program  of  the  Military 


1-407.  The  General  Counsel.  DoD  (GC,  DoD)  shall: 

a.  Maintain  the  DoD  SOCO  and  provide  sufficient  resources  to 
enable  SOCO  to  ova:8ee  and  coordinate  DoD  CovapoaenX  ethics  jnograms,  to  jxoduce  reports 
required  by  Congress  and  maintain  report  data,  and  to  manage  the  DoD  EOC; 

b.  Represent  DoD  as  a  whole  to  OOE,  Congress,  die  Executive 
Branch,  and  the  public  when  called  upon  to  do  sc  on  matters  relating  to  ediics  policy; 

c.  Have  the  audiority  to  incorporate  changes  to 
Government-wide  regulations  that  are  rejxintod  in  ^  Regulation  without  formal  coordinatitm. 

1-408.  Each  Agency  Designee  shall: 


^Second  Amendment  (Ch2, 3/25/96) 
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a.  In  accordance  with  subsection  3-306  of  this  Regulation, 
provide  prior  approval  or  disapproval  of  outside  activities  by  DoD  employees  under  his 
responsibility; 


b.  Receive  and  appropriately  process  reports  of  suspected 
violations  of  ethics  statutes  or  regulations  and  possible  conflicts  of  interest; 

c.  Receive  and  appropriately  process  reports  of  non-compliance 
with  the  filing  requirements  of  Chapter  7  of  diis  Regulation; 

d.  Perform  all  the  other  duties  of  an  Agency  Designee 
established  in  this  Regulation  and  in  S  C.F.R.  2635  (reference  (d))  in  subsection  2-100  of  this 
Regulation; 


e.  Annually  determine  those  positions  under  his  responsibility 
that  require  the  filing  of  SF  450,  Appendix  C  of  this  Regulation,  and  annual  ethics  and 
procurement  integrity  training. 

1 -409.  The  DoD  Standards  of  Conduct  Office  (SOCO)  shall: 

a.  Manage  the  DoD  EOC  and  call  periodic  meetings  to  consider 
current  issues  in  ethics  and  standards  of  conduct; 

b.  Coordinate  DoD  Component  ethics  programs,  including 
providing  uniform  guidance  and  training  material; 

c.  Collect  and  publish  important  written  opinions  from  DoD 
Components,  when  practicable,  to  promote  uniformity  of  ethics  opinions  throughout  DoD; 

d.  Monitor  and  assist  DoD  Component  DAEOs  in  ensuring 
effective  corrective  action  is  taken  to  remedy  violations,  potential  violations  and  the 
appearance  of  violations  of  ethics  laws  or  this  Regulation; 

e.  Certify  Qualified  Individuals  to  conduct  ethics  training  who 
may  be  used  by  DoD  Components; 

f.  Make  edii^  and  procurement  integrity  training  for  ethics 
trainers  available  on  an  ongoing  basis  to  ensure  dud  Qualified  Individuals  are  uniformly 
prqMred  to  provide  such  training; 


g.  Distribute  ethics  and  procurement  integrity  training  material 
to  all  DoD  Component  DAEOs  for  use  in  all  types  of  e^cs  aikl  procurement  integrity  training; 


#S«:ond  Amendment  (Ch2, 3/25/96) 
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h.  In  the  interest  of  Federal  Government  eitlciency  and 
economy,  eatablish  and  maintain  a  resource  center  of  ethics  and  procurement  integrity 
materials  (including  training  materials)  developed  by  DoD  Components. 

1-410.  The  DoD  Ethics  Oversight  Committee  (EOC)  shall: 

a.  Meet  periodioilly,  as  necessary; 

b.  Consider  general  ethics  issues  or  current  issues  and  make 
recommendations  to  promote  uniformity  of  educs  opinions  tlirou^ut  DoD; 

c.  Provide  recommendations  to  DoD  Component  DAEOs  on 
particular  ediics  matters  in  accordance  widi  dus  Regulation; 

d.  Provide  recommendations  for  DoD  input  on  proposed  ethics 

legislation  and  regulations. 

1-411.  Thft  nirftcfnr^ 

a.  Prepare  an  annual  report  listing  all  the  defense  contractors 
diat  have  been  awarded  $25,000  or  more  in  defense  contracts  during  the  fiscal  year, 

b.  Distribute  the  annual  report  to  the  DoD  Ck)mponent  DAEOs 
not  later  than  Decembo’  3 1  following  the  end  of  the  fiscal  year. 

1-412.  Each  Ethica  Counselor  shall; 

a.  Provide  written  and  oral  advice,  counseling,  and  assistance  to 
his  DoD  .Component  command  or  organization  and  to  the  DoD  employees  of  his  DoD 
Conyonent  emnmand  or  organizatkm,  on  all  ediics  matters,  particularly  areas  covered  by  this 
Regulidion  and  related  statutes  and  regulations; 

.  b.  Request  assistance,  dirou(^  iqppnqmate  channels,  firomthe 
DoD  Compooent  DAEO  or  designee  on  any  matter  diat  cannot  be  resolved  locally; 

c.  Maintain  a  currait  copy  ofdiis  Regulation,  and  all  changes, 
for  review  by  any  DoD  employee; 

d.  Maintain  a  tiKNPOu^understancting  of  current  DoD  etiiics 
policy  tfaroui^  contact  witit  the  DoD  Component  DAEO,  attendance  at  periodic  etitics  training 


^Second  Amendment  (Ch2, 3/25/96) 
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courses,  and  other  appropriate  methods; 


e.  Promptly  provide  a  copy  to  the  DoD  Component  DAEO  of 
precedental  written  decisions  to  assist  uniformity  throughout  the  DoD  Components; 

f.  Perform  odier  duties  as  assigned  by  written  delegation  from 
the  DoD  Component  DAEO; 

g.  Review  financial  disclosure  reports  in  accordance  with 
Chapter  7  of  this  Regulation. 


1-413. 


The  Inspector  General  of  each  DoD  O 


lent  shall: 


a.  Investigate  ethics  matters  arising  in  the  DoD  Component, 
and  refer  any  such  matters  that  involve  suspected  criminal  violations  to  the  appropriate 
criminal  investigative  office  of  the  DoD  Component; 


b.  Report  to  the  DoD  Component  DAEO  or  designee  on 
investigations  that  result  in  referrals  to  the  Department  of  Justice  (DoJ)  and  on  disciplinary 
actions  that  must  be  reported  in  response  to  the  OGC  annual  ethics  survey; 

c.  Ensure  insp^tors  and  agents  are  educated  in  ethics  matters 
to  ensure  appropriate  handling  of  ethics  related  cases  and  calls; 

1-414.  The  Director  of  each  DoD  Component  Personnel  Office  for 

equivalent^  shall: 


a.  Provide  the  DoD  Component  DAEO  or  designee  such 
personnel  data  on  DoD  employees,  both  civilian  and  military,  as  may  be  required  by  the  DoD 
Component  DAEO  or  designee; 

b.  Assign  personnel  action  officers  the  responsibility  of 
providing  the  required  information  at  local  levels; 

c.  In  coordination  with  the  DoD  Component  DAEO  or 
designee,  establish  procedures  to  inform  new  DoD  employees  of  their  obligation  to  receive 
ethics  and  procurement  integrity  training  as  required; 

d.  In  coordination  with  the  DoD  Component  DAEO  or 
designee,  establish  out-processing  procedures  and  records  to  advise  DoD  employees  of 
available  counseling  regarding  post-employment  and  procurement  integrity  restrictions  prior  to 
departure  from  DoD; 


^Second  Amendment  (Ch2,  3/25/96) 
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e.  In  coordination  with  the  DoD  Component  DAEO  or 

designee,  establish  procedures  to  advise  incoming  and  outgoing  DoD  employees  of  their 
financial  and  employment  disclosure  reporting  obligations. 

MIS.  The  Administrative  Officer  (or  equivalent  of  each  DoD 
Component  command  and  organization  shall: 

a.  Ensure  that  each  position  description  of  the  DoD  Component 

command  or  organization  indicates  if  an  SF  278,  "l^blic  Financial  Disclosure  Report,"  or  SF 
450,  Appendix  C  of  this  Regulation,  and  annual  ethics  and  procurement  integrity  training  are 
required  so  prospective  or  new  DoD  employees  are  on  notice  of  such  requirements  prior  to 
employment; 


b.  Upon  the  request  of  the  DAEO  or  designee,  ensure  the 
accuracy  of  personnel  data  provided  by  the  Director  of  the  DoD  Component  personnel  office 
on  DoD  employees  of  the  DoD  Component  command  or  organization; 

c.  In  coordination  with  the  DoD  Component  DAEO  or 
designee,  develop  a  list  of  all  DoD  employees  within  the  DoD  Component  command  or 
organization  who  are  required  to  receive  ethics  and  procurement  integrity  training; 

d.  In  coordination  with  the  DoD  Component  DAEO  or 
designee,  ensure  that  DoD  employees  of  the  DoD  Component  command  or  organization  are 
scheduled  to  receive  required  ethics  and  procurement  integrity  training; 

e.  Annotate  such  list  to  indicate  when  required  training  was 
accomplished  and  retain  annotated  list  for  three  years. 

M16.  Each  DoD  Employee  shall: 

a.  Abide  by  the  ethical  principles  established  by  E.0. 12674 
(reference  (p)),  in  subsection  12-100  of  this  Regulation,  ethics  statutes,  and  the  ethics 
regulations  promulgated  by  OGE  and  the  DoD  thereunder; 

b.  Set  a  personal  example  for  fellow  DoD  employees  in 
performing  official  duties  within  the  hipest  ethical  standards; 

c.  Report  suspected  violations  of  ethics  regulations  in 
accordance  with  subsection  10-200  of  this  Regulation; 


^Second  Amendment  (Ch2, 3/25/96) 
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d.  Perfonn  all  official  duties  so  as  to  facilitate  Federal 
Government  efficiency  and  economy; 

e.  Attend  ethics  and  procurement  integrity  training  as  required; 

f.  File  financial  and  employment  disclosure  reports  as  required. 
SECTION  5.  REFERENCES 
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(a)  Federal  Acquisition  Regulation,  Part  3. 1 04,  current  edition 
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October  26, 1978,  as  amended 
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(n)  Title  5,  Code  of  Federal  Regulations,  Part  2640, 
"Interpretation  of  18  U.S.C.  208,"  current  edition 

(o)  Title  5,  Code  of  Federal  Regulations,  Part  2641, 
"Post-Employment  Conflict  of  Interest  Restrictions,"  current 
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SECTION  2.  DoD  SUPPLEMENT  TO  S  C.F.R.  PART  2635  (reference 


2-200.  Purpose.  In  accordance  with  5  C.F.R.  2635. 105  (reference  (a))  in 
subsection  2-100  of  this  Regulation,  the  provisions  in  this  Regulation  apply  to  employees  of  the 
Department  of  Defense  (DoD)  and  supplement  the  "Standards  of  Ethical  Conduct  for  Employees  of 
the  Executive  Branch"  contained  in  5  C.F.R.  2635  (reference  (a))  in  subsection  2-100  of  this 
Regulation.  DoD  employees  are  required  to  comply  with  5  C.F.R.  2635  (reference  (a))  in  subsection 
2-100  of  this  Regulation,  this  Regulation,  and  implementing  guidance  and  procedures. 


2-201. 


Designation  of  Separate  Agency  O 


is. 


a.  Pursuant  to  S  C.F.R.  2635.203(a)  (reference  (a))  in  subsection 
2-100  of  this  Regulation,  each  of  the  follovdng  Components  of  DoD  is  designated  as  a  separate 
Agency  for  purposes  of  the  provisions  in  5  C.F.R.  2635  Subpart  B  (reference  (a))  in  subsection 
2-100  of  this  Regulation,  governing  gifts  from  outside  sources  and  5  C.F.R.  2635.807  (reference  (a)) 
in  subsection  2-100  of  this  Regulation,  governing  teaching,  speaking  and  writing; 


(1)  Department  of  the  Army; 

(2)  Department  of  the  Navy; 

(3)  Department  of  the  Air  Force; 

(4)  Defense  Commissary  Agency; 

(5)  Defense  Contract  Audit  Agency; 

(6)  Defense  Finance  and  Accounting  Service; 

(7)  Defense  Information  Systems  Agency; 

(8)  Defense  Intelligence  Agency; 

(9)  Defense  Investigative  Service; 

( 1 0)  Defense  Logistics  Agency; 

(1 1)  Defense  Mapping  Agency; 

(12)  Defense  Nuclear  Agenc;/; 
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( 1 3)  National  Security  Agency; 

(14)  Office  of  the  Inspector  General; 

( 1 5)  Uniformed  Services  University  of  the  Health  Sciences; 

( 1 6)  Armed  Services  Board  of  Contract  Appeals 

b.  Employees  of  DoD  Components  not  designated  as  separate 

Agencies,  including  employees  of  OSD,  will  be  treated  as  employees  of  DoD  vvliich  shall  be  treated 
as  a  single  Agency  that  is  separate  from  the  above  listed  agencies  for  purposes  of  determining 
'M^iether  the  donor  of  a  gift  is  a  prohibited  source  under  S  C.F.R.  263S.203(d)  (reference  (a))  in 
subsection  2-100  of  this  Regulation,  and  for  identifying  die  DoD  employee's  Agency  under  5  C.F.R. 
2635.807  (reference  (a))  in  subsection  2-100  of  this  Regulation,  governing  teaching,  speaking  and 
writing. 


2-202.  Additional  Exceptions  for  Gifts  from  Outside  Soim:es.  In  addition  to  the 

gifts  which  come  ivithin  the  exceptions  set  forth  in  5  C.F.R.  2635.204  (reference  (a))  in  subsection 
2-100  of  this  Regulation,  and  subject  to  all  provisions  of  5  C.F.R.  2635.201  through  2635.205 
(reference  (a))  in  subsection  2-100  of  this  Regulation,  a  DoD  employee  may  accept  gifts  from 
outside  sources  otherwise  prohibited  by  5  C.F.R.  2635.202(a)  (reference  (a))  in  subsection  2-100  of 
this  Regulation,  as  follows: 


a.  Events  Sponsored  bv  States.  Local  Governments  or  Civic 
Organizations.  A  DoD  employee  may  accept  a  sponsor's  unsolicited  gift  of  free  attendance  for 
himself  and  an  accompanying  spouse  at  an  event  sponsored  by  a  State  or  local  government  or  by  a 
civic  organization  exempt  fhim  taxation  under  26  U.S.C.  501(c)(4)  (reference  (b)),  when: 

( 1 )  The  Agency  Designee  has  determined  that  the  community 
relations  interests  of  the  Agency  will  be  served  by  the  DoD  employee's  attendance; 

(2)  The  cost  of  the  DoD  employee's  and  the  spouse's 
attendance  is  provided  by  the  sponsor  in  accordance  with  5  C.F.R.  2635.204(gX5)  (reference  (a))  in 
subsection  2- 1 00  of  this  Regulation;  and 

(3)  The  gift  of  free  attendance  meets  the  definition  in  5 
C.F.R.  2635.204(gX4)  (reference  (a))  in  subsection  2-100  of  this  Regulation. 

b.  Scholarships  and  Grants.  A  DoD  employee,  or  the  dependent  of 
a  DoD  employee,  may  accept  an  educational  scholarship  or  gram  from  an  entity  that  does  not  have 
interests  that  may  be  substantially  affected  by  the  performance  or  non-performance  of  the  DoD 
employee's  official  duties,  or  from  an  association  or  similar  entity  that  does  not  have  a  majority  of 
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2-206.  Prior  Approval  for  Outside  Employment  and  Business  Activities 

a.  A  DoD  employee,  other  than  a  special  Government  employee,  who  is 
required  to  file  a  financial  disclosure  report  SF  450  or  SF  278,  Appendix  C  of  this  Regulation,  shall  obtain 
written  approval  from  the  Agency  Designee  before  engaging  in  a  business  activity  or  compensated  outside 
employment  with  a  prohibit^  source,  unless  general  approval  has  been  given  in  accordance  with 
subsection  2-206(b)  of  this  Regulation,  below.  Approval  shall  be  granted  unless  a  determination  is  made 
that  the  business  activity  or  compensated  outside  employment  is  expected  to  involve  conduct  prohibited 
*  by  statute  or  regulation.  Also  see  subsection  2-303  of  this  Regulation,  below. 

(1)  Business  activity  means  any  business,  contractual  or  other  financial 
relationship  not  involving  the  provision  of  personal  services  by  the  DoD  employee.  It  does  not  include  a 
routine  commercial  transaction  or  the  purchase  of  an  asset  or  interest,  such  as  common  stock,  that  is 
available  to  the  general  public. 


(2)  Employment  means  any  form  of  non-Federal  employment  or 
business  relationship  involving  the  provision  of  personal  services  by  the  DoD  employee.  It  includes,  but  is 
not  limited  to,  personal  services  as  an  officer,  director,  employee,  agent,  attorney,  consultant,  contractor, 
general  partner  or  trustee. 


(3)  Prohibited  source  has  the  meaning  set  forth  in  S  C.F.R.  263S.203(d) 
(reference  (a))  in  subsection  2-100  of  this  Regulation,  as  modified  by  the  separate  DoD  Component 
Agency  designations  in  subsection  2-201  of  this  Regulation,  above. 

b.  The  DoD  Component  DAEO  or  designee  may,  by  a  written  notice,  exempt 
categories  of  business  activities  or  employment  from  the  requirement  of  subsection  2-206(a)  of  this 
Regulation,  above,  for  prior  approval  ba^d  on  a  determination  that  business  activities  or  employment 
within  those  categories  would  generally  be  approved  and  are  not  likely  to  involve  conduct  prohibited  by 
statute  or  regulation. 


2-207.  Disclaimer  for  Speeches  and  Writings  Devoted  to  Agency  Matters.  A  DoD 
employee  who  uses  or  pernUts  the  use  of  his  military  grade  or  who  indudes  or  permits  the  indusion  of 
his  title  or  position  as  one  of several  biographical  details  given  to  identify  himself  in  connection  with 
teaching,  speaking  or  writing,  in  accordance  with  5  CF.jR.  2635.807(b)  (reference  (a))  In  subsection 
2-100  of  this  Regulation,  shall  make  a  disclaimer  if  the  subjed  of  the  teaching,  speaMng  or  writing 
deals  in  significant  part  with  any  ongoing  or  announced  policy,  program  or  operation  of  the  DoD 
employee's  Agency,  as  defined  in  subsedion  2-201  of  thb  Regulation,  above,  and  the  DoD  emplt^ee  has 
not  been  authorizdl  by  appropriate  Agency  authority  to  present  that  material  as  the  Agency's  position. 
The  disdaimer  shall  be  made  as  follows: 

a.  The  required  disclaimer  shall  expressly  state  that  the  views  presented  are 
those  of  the  speaker  or  author  and  do  not  necessarily  represent  the  views  of  DoD  or  its  Components; 

b.  Where  a  disclaimer  is  required  for  an  article,  book  or  other  writing,  the 
disclaimer  shall  be  printed  in  a  reasonably  prominent  position  in  the  writing  itself; 

c.  Where  a  disclaimer  is  required  for  a  speech  or  other  oral  presentation,  the 
disclaimer  may  be  given  orally  provided  it  is  given  at  the  beginning  of  the  oral  presentation. 
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2-300.  Gifts 


a.  Procurement  Officials.  In  addition  to  the  restrictions  on  gifts  in  S  C.F.R. 
263S,  Subpart  B  (reference  (a))  in  subsections  2-100  and  2-202  of  this  Regulation,  procurement  officials 
are  subject  to  the  gift  acceptance  restrictions  of  the  procurement  integrity  statute.  See  41  U.S.C.  423 
(reference  (c))  and  FAR  3.104  (reference  (d))  in  Appendix  B  of  this  Regulation. 

b.  Gifts  from  Foreign  Governments.  There  are  special  DoD  rules  governing 
gifts  from  foreign  governments.  See  5  U.S.C.  7342  (reference  (e))  and  DoD  Directive  1005.13 

A  (reference  (f)).  For  the  purposes  of  gifts  from  foreign  governments,  the  following  interpretations  apply:  * 

(1)  The  values  of  gifts  from  different  officials  of  the  same  foreign 
government  during  the  same  presentation  shall  be  aggregated  and  such  gifts  are  considered  to  be  from  that 
foreign  government.  A  gift  from  the  spouse  of  a  representative  or  official  of  a  foreign  government  is 
deemed  a  gift  from  the  representative  or  official.  A  gift  given  to  the  spouse  of  the  DoD  employee  is 
deemed  a  gift  to  the  DoD  employee.  Conditions  and  exceptions  regarding  gifts  to  and  from  spouses  in  S 
U.S.C.  7342  (reference  (e))  may  apply. 

(2)  Gifts  received  at  separate  presentations,  even  on  the  same  day  or 
from  the  same  official,  are  separate  gifts  and  their  values  are  not  aggregated.  When  more  than  one  gift  is 
included  in  a  single  presentation,  only  those  gifts  with  an  aggregate  of  less  than  the  minimum  allowed  may 
be  retained  by  the  DoO  employee,  the  remainder  to  be  disposed  of  in  accordance  with  enclosure  2  of  DoD 
Directive  1005.13  (reference  (0). 

c.  Ship  Launch  and  Similar  Ceremonies.  Unless  the  gift  is  otherwise 

I  acceptable  under  an  exception  in  5  C.F.R.  2635,  Subpart  B  (reference  (a))  in  subsection  2-100  of  this 

*  Regulation,  a  DoD  employee  may  not  accept  gifts  in  connection  with  a  ceremony  to  mark  the  completion  * 
of  a  milestone  in  shipbuilding,  aircraft  completion,  or  similar  vehicle  launch  or  roll-out  unless  attendance 
is  official  and  is  approved  by  the  head  of  the  DoD  Component  command  or  organization  and  the  gifts  are 
limited  to  the  following  (.see  5  U.S.C.  7301  note  (reference  (e))): 

(1)  Attendance  at  appropriate  functions  incident  to  the  ceremony,  such 
as  a  dinner  preceding  the  ceremony  and  reception  following  it,  and  related  food,  hospitality  and 
entertainment,  as  long  as  the  function  and  related  benefits  are  not  lavish,  excessive,  or  extravagant; 

(2)  Tangible  gifts  or  mementos  in  connection  with  the  ceremony  to 
DoD  employees,  their  spouses,  and  their  dependent  children,  who  are  official  participants  in  the  ceremony, 
as  long  as  the  aggregate  retail  value  does  not  exceed  $100  per  family  and  the  cost  is  not  borne  by  the 
Federal  Government.  When  such  gifts  exceed  the  SIOO  limit,  the  recipient  shall  pursue  one  of  the 
following  alternatives: 


(a)  Return  the  gift  to  the  donor; 

(b)  Retain  the  gift  after  reimbursing  the  donor  the  full  value  of 
the  gift;  or 

(c)  Forward  the  gift  to  the  appropriate  DoD  Component  official 
for  disposition  as  a  gift  to  the  Federal  Government  in 
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2-301.  Use  of  Federal  Government  Resources. 

a.  Communication  Systems.  See  GSA  regulation  41  C.F.R.  Subpart 
201-21.6  (reference  (li))  on  use  of  Federal  Government  telephone  systems.  Federal  Government 
communication  systems  and  equipment  (including  Government  owned  telephones,  facsimile  machines, 
electronic  mall,  internet  systems,  and  commercial  systems  when  use  is  paid  for  by  the  Federal 
Government)  shall  be  for  official  use  and  authorized  purposes  only. 

( 1 )  Official  use  includes  emergency  communications  and 
communications  that  the  OoD  Component  determines  are  necessary  in  the  interest  of  the  Federal 
Government  Official  use  may  include,  when  approved  by  theater  commanders  in  the  interest  of  morale 
and  welfare,  communications  by  military  memters  and  other  E)oD  employees  who  are  deployed  for 
extended  periods  away  from  home  on  official  DoD  business. 

(2)  Authorized  purposes  include  brief  communications  made  by  DoD 
employees  while  they  are  traveling  on  Government  business  to  notify  family  members  of  official 
transportation  or  schedule  changes.  They  also  include  personal  communications  from  the  DoD  employee's 
usual  work  place  that  are  most  reasonably  made  v/hile  at  the  work  place  (such  as  checking  in  with  spouse 
or  minor  children;  scheduling  doctor  and  auto  or  home  repair  appointments;  brief  internet  searches; 
e-mailing  directions  to  visiting  relatives)  when  the  Agency  Designee  permits  categories  of 
communications,  determining  that  such  communications; 

(a)  Do  not  adversely  affect  the  performance  of  official  duties 
by  the  DoD  employee  or  the  DoD  employee's  organization; 

(b)  Are  of  reasonable  duration  and  frequency,  and  whenever 
possible,  made  during  the  DoD  employee's  personal  time  such  as  after  duty  hours  or  lunch  periods; 

(c)  Serve  a  legitimate  public  interest  (such  as  keeping  DoD 
employees  at  their  desks  rather  than  requiring  the  use  of  commercial  systems;  educating  the  DoD 
employee  on  the  use  of  the  communications  system;  improving  the  morale  of  DoD  employees  stationed 
for  extended  periods  away  from  home;  enhancing  the  professional  skills  of  the  DoD  employee;  job¬ 
searching  in  response  to  Federal  Government  downsizing); 

(d)  Do  not  put  Federal  Government  communications  systems  to 
uses  that  would  reflect  adversely  on  DoD  or  the  DoD  Component  (such  as  uses  involving  pornography; 
chain  letters;  unofficial  advertising,  soliciting  or  selling  except  on  authorized  bulletin  boa^  established 
for  such  use;  violations  of  statute  or  regulation;  inappropriately  handled  classified  information;  and  other 
uses  that  are  incompatible  with  public  service);  and 

(e)  Do  not  overburden  the  communication  system  (such  as  may 
be  the  case  with  broadcasts  and  group  mailings),  create  no  significant  additional  cost  to  DoD  or  the  DoD 
Component,  and  in  the  case  of  long  distance  communications,  charges  are: 

1  Charged  to  the  DoD  employee's  home  telephone 
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number  or  other  non-Federal  Government  number 
(third  number  call); 


2  Made  to  a  toll-free  number; 

2  Reversed  to  the  called  party  if  a  non-Federal 
Government  number  (collect  call); 

i  Charged  to  a  personal  telephone  credit  card;  or 

1  Otherwise  reimbursed  to  DoD  or  the  DoD 
Component  in  accordance  with  established 
collection  procedures; 


* 


(3)  In  accordance  with  appUcable  laws  and  regidathns,  use  of 
Federal  Government  communications  systems  may  be  monitored.  See  DoD  Directives  4640.1  (reference 
0))  and 4640.6  (reference  Q)).  DoD  employees  shall  use  Federal  Government  communications  ^sterns 
with  the  imderstanding  that  such  use  serves  as  consent  to  monitoring  bf  any  type  of  use,  including 
incidental  and  personal  uses,  whether  authorized  or  unauthorized.  In  addition,  use  of  such  systems  is 
not  anonymous.  For  example,  for  each  use  of  the  internet  over  Federal  Government  systems,  the  name 
and  computer  address  of  the  DoD  employee  user  is  recorded  by  the  Government  and  also  by  the  locations 
searched. 


(4)  Most  Federal  Government  communications  systems  are  not 
secure.  DoD  employees  shall  not  transmit  classified  information  over  any  communication  system 
unless  it  is  transndtted  using  approved  security  procedures  and  practices  (&gu  encryption,  secure 
networks,  secure  workstations).  In  addition,  DoD  employees  shall  not  release  access  information,  such 
as  passwords,  to  anyone  unless  specifically  authorized  to  do  so  by  the  Agency  Designee.  See  DoD 
Directives  5200.28  (reference  (k))  and  C-S200.S  (reference  (1)).  DoD  employees  should  exercise  extreme 
care  when  transmitting  any  sensitive  information,  or  other  valued  data.  Information  transmitted  over  an 
open  network  (such  as  through  unsecure  e-mail,  the  internet,  or  telephone)  may  be  accessible  to  anyone 
else  on  the  network.  Infonnation  transmitted  through  the  internet  or  by  e-mail,  for  example,  is  accessible 
to  anyone  in  the  chain  of  delivery.  Internet  information  and  e-mail  messages  may  be  re-sent  to  others  by 
anyone  in  the  chain. 


b.  Other  Federal  Government  Resources.  Other  than  the  use  of  Federal 
Government  communications  tystems  authorized  in  accordance  with  subsection  2-301  .a.  of  this 
Regulation,  above;  the  use  of  Federal  Government  resources  as  logistical  support  to  non-Federal  entity 
events  in  accordance  with  subsection  3-21 1  of  this  Regulation,  below;  and  the  use  of  Federal  Government 
time  authorized  in  accordance  with  subsection  3-300  of  this  Regulation,  below;  Federal  Government 
resources,  including  personnel,  equipment,  and  property,  shall  be  used  by  DoD  employees  for  official 
purposes  only,  except  as  follows: 


(1)  Agency  Designees  may  permit  their  DoD  employees  to  make 
limited  personal  use  of  Federal  Government  resources  other  than  personnel,  such  as  typewriters, 
calculators,  libraries,  and  other  similar  resources  and  facilities,  if  the  Agency  Designee  determines  the 
following: 


(a)  The  use  does  not  adversely  affect  the  performance  of 
official  duties  by  the  DoD  employee  or  the  DoD  employee's  organization; 
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(b)  The  use  is  of  reasonable  duration  and  frequency,  and  made 
only  during  the  DoD  employee's  personal  time  such  after  duty  hours  or  lunch  periods; 

(c)  The  use  serves  a  legitimate  public  interest  (such  as 
supporting  local  charities  or  volunteer  services  to  the  community;  enhancing  the  professional  skills  of  the 
DoD  employee;  job-searching  in  response  to  Federal  Government  downsizing); 

(d)  The  use  does  not  put  Federal  Government  resources  to  uses 
that  would  reflect  adversely  on  DoD  or  the  DoD  Component  (such  as  involving  commercial  activities; 
unofficial  advertising,  soliciting  or  selling;  violation  of  statute  or  regulation;  and  other  uses  that  are 
incompatible  with  public  service);  and 


DoD  Component 


(e)  The  use  creates  no  significant  additional  cost  to  DoD  or  the 


(2)  The  use  of  personnel  for  non-Federal  purposes  is  regulated  by 
subsections  3-211  and  3-30S  of  this  Regulation,  below.  ’ 

2-302.  Gamblipg 

a.  A  DoD  employee  shall  not  participate  while  on  Federally-owned  or 
leased  property  or  while  on  duty  (for  military  members,  this  means,  in  this  context,  present  for  duty)  for 
the  Federal  Government  in  any  gambling  activity  prohibited  by  5  C.F.R.  735.201  (reference  (m))  < 

except: 


duties; 


(1)  Activities  necessitated  by  a  DoD  employee  *s  law  enforcement 


(2)  Activities  by  organizations  composed  primarily  of  DoD  employees 
or  their  dependents  for  the  benefit  of  welfare  funds  for  their  own  members  or  for  the  benefit  of  other 

DoD  empioyees  or  their  dependents,  subject  to  the  limitations  of  heal  law  and  subsections  3-210  and  ^ 

3-211  of  this  Regulathn,  below,  when  approved  by  the  Head  of  the  DoD  Component  or  designee; 

(3)  Private  wagers  among  DoD  empioyees  if  based  on  a  personal 

relathnship  and  transacted  entirely  within  assigned  Federal  Government  living  quarters  and  within  the 
limitathns  of  local  laws;  or  i 

(4)  Purchases  of  lottery  tickets  authorized  by  any  State  from  blind 

vendors  licensed  to  operate  vending  facilities  in  accordance  with  20  U.S.C.  107a(5)  (reference  (n)).  i 

b.  Gambling  with  a  subordinate  may  be  a  violation  of  Articles  1 33  and  1 34 
of  the  Uniform  Code  of  Miiitaiy  Justice  ^CMJ)  (reference  (g)). 

c.  Gambling  may  be  prohibited  by  Federal  Government  building  and 

grounds  regulations,  such  as  32  C.F.R.  Part  40b  (reference  (o))  which  prohibits  gambling  in  the  Pentagon.  '' 

2-303.  Outside  Employment  and  Activity.  In  addition  to  subsection  2-206  of  this 
Regulation,  above,  except  to  the  extent  that  when  procedures  have  been  established  by  Itigher  authority  for 
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any  class  of  DoD  employee  (e.g.,  DoD  Directive  6025.7  (reference  (p))),  Agency  Designees  may  require 
DoD  employees  under  their  jurisdiction  to  report  any  outside  employment  or  activity  prior  to  engaging  in 
the  employment  or  activity.  See  subsection  3-306  of  this  Regulation,  below. 

a.  The  commander,  head  of  the  organization,  or  supervisor  may  prohibit  the 
employment  or  activity  if  he  believes  that  the  proposed  outside  activity  will  detract  from  readiness  or  pose 
a  security  risk. 


b.  If  action  is  not  taken  to  prohibit  the  employment  or  activity,  the  DoD 
employee  is  free  to  engage  in  the  employment  or  activity  in  keeping  with  other  restrictions  of  this 
Regulation. 


2-304.  Use  of  Military  Title  bv  Retirees  or  Reserves.  Retired  militaiy  members  and 
members  of  Reserve  Components,  not  on  active  duty,  may  use  miiitary  titles  in  connection  with  . 
commercial  enterprises,  provided  they  clearly  indicate  dieir  retired  or  inactive  Reserve  status.  However, 
any  use  of  military  titles  is  prohibited  if  it  in  any  way  casts  discredit  on  DoD  or  gives  the  appearance  of 
sponsorship,  sanction,  endorsement,  or  approval  by  DoD.  In  addition,  in  overseas  areas,  commanders  may 
farther  restrict  the  use  of  titles  by  retired  military  members  and  members  of  Reserve  Components. 

SECTION  4.  REFERENCES 

2-400.  References 

(a)  Title  S,  Code  of  Federal  Regulations,  Part  2635,  "Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive  Branch,"  current  edition 

(b)  Title  26,  United  States  Code,  Section  501 

(c)  Title  41,  United  States  Code,  Section  423 

(d)  Federal  Acquisition  Regulation,  Part  3. 1 04,  current  edition 

(e)  Title  5,  United  States  Code,  Sections  7301  and  7342 

(f)  DoD  Directive  1005.13,  "Gifts  from  Foreign  Governments,"  October  13, 
1988 

(g)  Title  10,  United  States  Code,  Sections  801  through  940  (Uniform  Code  of 

Military  Justice),  and  2601  * 

(h)  Title  41,  Code  ofFederal  Regulations,  201-21.6,  "Use  of  Government 
Telephone  Systems,"  current  edition 

(i)  DoDDirective4640.1,"Tele]^ne  Monitoring  and  Recording,"  January  ' 
15, 1980 

(j)  DoD  Directive  4640.6,  "Communir4itions  Security  Telephone  Monitoring 
and  Recording,"  June  26, 1981 

(k)  DoD  Directive  5200.28,  "Security  Requirements  for  Automated 
Information  Systems,"  March  21, 1988 

(l)  DoD  Directive  C-5200.S,  "Coimnunications  Security,"  Ai»fl  21, 1990 

(m)  Title  5,  Code  of  Fedwal  Regulations,  735.201,  "(kunblin^**  current 
edition 

(n)  Title  20,  United  States  Code,  Section  107a 

(o)  Title  32,  Code  ofFederal  Regulations,  Part  40b,  "Conduct  on  the  Pentagon 
Resmvation,"  current  edition 

(p)  DoD  Directive  6025.7,  "Off-Duty  Employment  by  DoD  Health  Care 
Providers,"  October  21, 1985 
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SECTION  2.  OFFICIAL  PARTICIPATION  IN  NON-FEDERAL  ENTITIES 
3-200.  Attendance 

a.  Agency  Designees  may  permit  their  DoD  employees  to  attend 
meetings,  conferences,  seminars  or  similar  events  sponsored  by  non-Federal  entities  in  their  official 
DoD  ciy)acities  at  Federal  Government  expense  if  there  is  a  legitimate  Federal  Government  purpose 
in  accordance  with  S  U.S.C.  4101  et  seq.  (refernice  (b))  and  37  U.S.C.  412  (reference  (c)),  such  as 
training  a  DoD  employee  beyond  maintaining  professional  credentials  or  gathering  information  of 
value  to  the  DoD. 


b.  DoD  employees  are  prohibited  from  attending  events  in  their 
official  DoD  capacities  at  Federal  Govemment  e}q)ense  in  order  to  acquire  or  maintain  professional 
credentials  that  are  a  minimum  requirement  to  hold  the  DoD  position.  See  S  U.S.C.  S946 
(reference  (b))  and  31  U.S.C.  1345  (reference  (d)). 

3-201.  Membership. 

a.  DoD  employees  may  serve  as  DoD  liaisons  to  non-Federal 
entities  when  appointed  by  the  head  of  the  E)oD  Component  command  or  organization  who 
determines  there  is  a  significant  and  continuing  DoD  interest  to  be  served  by  such  representation. 
Liaisons  serve  as  part  of  their  official  DoD  duties,  under  DoD  Component  memberships,  and 
represent  only  DoD  interests  to  the  non-Federal  entity  in  an  advisory  capacity.  Liaisons  may  not  be 
involved  in  matters  of  management  or  control  of  the  non-Federal  entity.  Liaisons  may  officially 
represent  DoD  in  discussions  of  matters  of  mutual  interest  with  non-Federal  entities  providing  it  is 
made  clear  to  the  non-Federal  entities  that  the  opinions  expressed  by  liaisons  do  not  bind  DoD  or 
any  DoD  Component  to  any  action. 

b.  DoD  employees  may  not  accept  DoD  Component  membership 
in  8  non-Federal  entity  on  bdialf  of  DoD  except  as  provided  by  statute  or  regulation.  DoD  may  pay 
for  DoD  memberships  in  accordance  with  opinions  of  the  Comptroller  General,  such  as  24  Comp. 
Gen.  814  (reference  (e)).  DoD  is  prohibited  from  paying  for  individual  memberships  by  S  U.S.C. 
5946  (reference  (b)).  Sm  also  10  U.S.C.  2601  (reference  (f)).  See  subsection  3-301  of  this 
Regulation,  below,  regarding  allotments  for  payment  of  individual  memberships  held  in  a  personal 
capacity. 


3-202.  Management  DoD  employees  may  not  participate  in  their  official 
DoD  capacities  in  the  management  or  control  of  non-Federal  entities  without  authorization  from  the 
DoD  DAEO.  Requests  for  authorization  shall  be  in  writing  and  forwarded  to  the  DoD  DAEO 
through  SOCO.  ^  36  U.S.C.  5, 121,  and  1305  (reference  (g)).  However,  with  authorization  from 
the  DoD  DAEO,  DoD  eiiq)loyees  may  participate  fully  in  the  management  and  control  of  the  non- 
Federal  entity,  may  participate  in  the  determinations  and  conclusions  of  the  non-Federal  entity,  and 
may  cast  a  vote  on  issues  within  the  scope  of  the  DoD  employee's  official  responsibilities. 
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3-203.  Impardalitv  of  Agency  Designee  and  Travel-Approving  Authority. 

When  a  DoD  employee  requests  pennission  to  travel  to  or  participate  in  activities  of  a  non-Federal 
entity  and  the  Agency  Designee  or  travel  approving  authority  is  an  active  participant  in  the 
non-Federal  entity,  ttot  Agency  Designee  or  travel  approving  authority  may  not  act  on  the  DoD 
employee's  request  but  shall  defer  such  action  to  the  next  higher  superior  or  another  independent 
DoD  authority.  See  5  C.F.R.  2635.402  and  263S.S02  (reference  (h))  in  subsection  2-100  of  this 
Regulation  and  18  U.S.C.  208  (reference  (i)). 


3-204.  Impartiality  of  DoD  Employees.  DoD  employees  are  generally 
prohibited  from  engaging  in  any  official  activities  in  which  a  non-Federal  entity  is  a  party  or  has  a 
financial  interest  if  the  DoD  employee  is  an  active  participant  in  the  non-Federal  entity  or  has  been 
an  officer  in  the  non-Federal  entity  within  the  last  year.  See  5  C.F.R.  2635.402  and  2635.502 
(reference  (h))  in  subsection  2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (i)). 


3-205.  Remuneration.  DoD  employees  may  not  receive  any  salary  or  salary 
supplement  from  a  non-Federal  entity  for  performance  of  DoD  duties.  See  18  U.S.C.  209 
(reference  (i)). 


3-206.  Co-sponsorship.  A  DoD  Component  command  or  organization  is  a 
co-sponsor  of  an  event  when  that  DoD  Component  command  or  organization  is  one  of  the 
organizations  that  develops  the  substantive  aspects  of  the  event  or  provides  substantial  logistical 
support  for  the  event.  Co-sponsorship  of  events  with  a  non-Federal  entity  is  prohibited  except  as 
follows: 


a.  A  DoD  Component  command  or  organization  may  co-sponsor 
a  civic  or  community  activity,  except  for  fundraising  or  membership  drives,  where  the  head  of  the 
DoD  Component  command  or  organization  determines  that  the  activity  is  uiuelated  to  the  purpose 
or  business  of  the  co-sponsoring,  non-Federal  entity  or  the  purpose  or  business  of  any  of  its 
members.  See  DoD  Instruction  5410.20  (reference  0)); 

b.  A  DoD  Component  command  or  organization  may  co-sponsor 
a  conference,  seminar  or  similar  event  with  a  non-Federal  entity  when  all  of  the  following 
requirements  are  met: 

(1)  The  head  of  the  DoD  Component  command  or 
organization  finds  that  the  subject  matter  of  the  event  (or  co-sponsored  discrete  portion)  is 
scientific,  technical  or  professioiud  issues  that  are  relevant  to  the  mission  of  the  DoD  Component 
conunand  or  organization; 


(2)  The  head  of  the  DoD  Component  conunand  or 
organization  finds  that  the  purpose  of  co-sponsorship  is  to  transfer  Federally  developed  technology 
or  to  stimulate  wider  interest  and  inquiry  into  the  scientific,  teclmical  or  professioiud  issues 
identified  above,  and  that  the  event  is  open  to  interested  parties; 
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(3)  The  non-Federal  entity  is  a  recognized  scientific,  * 

technical,  educational,  or  professional  organization  approved  for  ^s  purpose  by  the  DoD 
Component  DAEO,  giving  due  consideration  to  the  prohibition  against  giving  preferential 
treatment  to  non-F^eral  entity  in  5  C.F.R.  263S.101(bX8)  in  subsection  2-100  of  this  Regulation 
(reference  (h)); 


(4)  The  DoD  Component  command  or  organization 
accomplishes  the  co-sponsorship  through  a  written  agreement  that  includes  the  nature  and  purpose 
of  the  event;  the  undertakings  and  liabilities  of  the  parties;  funding  responsibilities  and  costs 
(including  admission  fees);  a  disclaimer  of  Government  liability  if  the  DoD  Component  command 
or  organization  reduces  the  level  of  its  participation  or  completely  withdraws;  and  a  statement  that 
the  non-Federal  entity  will  not  use  the  &ct  of  co-sponsorship  of  the  event  to  imply  DoD 
endorsement  of  the  organization  or  its  other  events.  If  applicable,  the  DoD  Component  command 
or  organization  should  execute  the  agreement  pursuant  to  specific  statutory  authority,  such  as  a 
contract,  grant,  or  cooperative  agreement  as  identified  in  31  U.S.C.  6303  through  6306  (reference 
(d));  a  Cooperative  Research  and  Development  Agreement  (CRDA)  as  defined  in  15  U.S.C.  3710a 
(reference  0^));  a  cooperative  agreement  or  other  transaction  identified  in  10  U.S.C.  2371 
(reference  (f)). 

(5)  No  admission  fee  (beyond  what  will  cover  the 
reasonable  costs  of  sponsoring  the  event)  may  be  charged  for  a  co-sponsored  event,  or  no 
admission  fee  (beyond  what  will  cover  the  reasonable  costs  of  sponsoring  the  event)  may  be 
charged  for  the  discrete  portions  of  the  event  co-sponsored  by  the  DoD  Component. 

c.  If  the  DoD  Component  desires  to  sponsor  an  event,  but 

requires  assistance  in  making  the  arrangements,  the  DoD  Component  may  arrange,  through  normal 
acquisition  procedures,  to  have  a  non-Federal  entity  provide  whatever  assistance  is  necessary.  If 
the  event  is  open  to  individuals  outside  the  Federal  Government,  attendance  may  not  be  limited  to 
members  of  the  supporting  non-Federal  entity.  The  supporting  non-Federal  entity  may  be 
permitted  to  mention  its  support  in  conference  materials,  but  not  in  terms  which  imply  that  it  is 
sponsoring  or  co-sponsoring  the  event. 

3-207.  Participation  in  Conferences  and  Similar  Events.  Subject  to  the 
provisions  of  subsection  3-21 1  of  this  Regulation,  below,  and  in  accordance  with  public  affairs 
regulations  and  3 1  U.S.C.  1345  (reference  (d)),  DoD  employees  may  participate  in  their  official 
DoD  capacities  as  speakers  or  panel  members  at  conferences,  semiiuurs,  or  similar  events 
sponsored  by  non-Federal  entities. 

3-208.  Distributing  Information.  In  accordance  with  public  affairs 
regulations,  official  chaimels  may  be  used  to  notify  DoD  employees  of  events  of  conunon  interest 
sponsored  by  non-Federal  entities. 


#Second  Amendment  (Ch2,  3/25/96) 


35 


3-209.  Rndorsement.  Endorsement  of  a  non-Federal  entity,  event,  product, 
service,  or  enterprise  may  be  neither  stated  nor  implied  by  DoD  or  DoD  employees  in  their 
official  capacities  and  titles,  positions,  or  organization  names  may  not  be  used  to  suggest 
official  endorsement  or  preferential  treatment  of  any  non-Federal  entity  except  those  listed  in 
subsection  3-210  of  this  Regulation,  below.  DoD  employees  may  use  or  allow  the  use  of  their 
titles,  positions,  or  organization  names  in  conjunction  with  their  own  names  only  to  identify 
themselves  in  the  performance  of  their  official  duties.  Use  of  titles,  positions,  and  organization 
names  when  acting  a  personal  capacity  is  covered  by  subsection  3-300  of  this  Regulation,  below. 

3-210.  Fundraising  and  Membership  Drives 

a.  DoD  employees  shall  not  officially  endorse  or  appear  to 
endorse  membership  drives  or  fundraising  for  any  non-Federal  entity  except  the  following 
organizations  which  are  not  subject  to  the  provisions  of subsection  3-211  of  this  Regulation, 
below: 

(1)  The  Combined  Federal  Campaign  (CFC); 

(2)  Emergency  and  disaster  appeals  approved  by  the 

Office  of  Personnel  Management  (OPM); 

(3)  A  rmy  Emergency  Relief; 

(4)  Navy-Marine  Corps  Relief  Society; 

(5)  Air  Force  Assistance  Fund,  including: 

(a)  Air  Force  Enlisted  Men 's  Widows  and 
Dependents  Home  Foundation,  Inc.; 

(b)  Air  Force  Village; 

(c)  Air  Force  Aid  Society; 

(d)  General  and  Mrs.  Curtis  E.  LeMay 
Foundation. 

(6)  Other  organizations  composed  primarily  of DoD 
employees  or  their  dependents  when  fundraising  among  their  own  members  for  the  benefit  of 
welfare  funds  for  their  own  members  or  their  dependents  when  approved  by  the  head  of  the 
DoD  Component  command  or  organization  after  consultation  with  the  DAEO  or  designee. 

(This  includes  most  morale,  welfare  and  recreation  programs,  regardless  of  funding  sources). 

b.  Fundraising  by  DoD  employees  is  strictly  regulated  by  E.O. 
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12353  (reference  (1)),  5  C.F.R.  950  (reference  (m)),  DoD  Directive  5035.1  (reference  (n)),  DoD  * 
Instruction  5035.5  (reference  (o)),  DoD  Directive  5410. 1 8  (reference  (p)),  5  C.F.R.  2635.808  * 

(reference  (h))  in  subsection  1-200  of  this  Regulation,  and  by  the  prohibitions  against  preferential  * 
treatment  established  in  subsection  3-209  of  this  Regulation,  above.  * 

3-211.  Logistical  Support  of  Non-Federal  Entity  Events  * 

a.  The  head  of  a  DoD  Component  command  or  organization  may 
provide  DoD  employees  in  their  official  capacities  to  express  DoD  policies  as  speakers,  panel 
members  or  other  participants,  or,  on  a  limited  basis,  the  use  of  DoD  facilities  and  equipment  (and 
the  services  of  DoD  employees  necessary  to  make  proper  use  of  the  equipment),  as  logistical 
support  of  an  event  sponsored  by  a  non-Federal  entity,  except  for  fundrai»'ing  and  membership 
drive  events,  when  the  head  of  the  DoD  command  or  organization  determines  all  of  the  following:  r. 

(1)  The  support  does  not  interfere  with  the  performance  of 
official  duties  and  would  in  no  way  detract  from  readiness; 

(2)  DoD  community  relations  with  the  immediate  * 

community  and/or  other  legitimate  DoD  public  affairs  or  military  training  interests  are  served  by  * 
the  support; 

(3)  It  is  appropriate  to  associate  DoD,  including  the  ^ 

concerned  Military  Department,  with  the  event; 

(4)  The  event  is  of  interest  and  benefit  to  the  local  civilian 

community,  the  DoD  Component  command  or  organization  providing  the  support,  or  any  other  * 
part  of  DoD;  * 


(5)  The  DoD  Component  command  or  organization  is  * 

able  and.  willing  to  provide  the  same  support  to  comparable  events  that  meet  the  criteria  of  this 
subsection  and  are  sponsored  by  other  similar  non-Federal  entities; 

(6)  The  use  is  not  restricted  by  other  statutes  (see  * 

1 0  U.S.C.  20 1 2  (reference  (f))  which  limits  support  that  is  not  based  on  customary  community  * 

relations  or  public  affairs  activities)  or  regulations;  and  * 


(7)  No  admission  fee  (beyond  what  will  cover  the 
reasonable  costs  of  sponsoring  the  event)  is  charged  for  the  event,  no  admission  fee  (beyond  what 
will  cover  the  reasonable  costs  of  sponsoring  the  event)  is  charged  for  the  portion  of  the  event 
supported  by  DoD,  or  DoD  support  to  the  event  iz  incidental  to  the  entire  event  in  accordance  with 
public  affairs  guidance. 
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b.  The  head  of  a  DoD  Component  command  or  organization  may 
provide,  on  a  limited  basis,  the  use  of  DoD  facilities  and  equipment  (and  the  services  of  DoD 
employees  necessary  to  make  proper  use  of  the  equipment),  as  logistical  support  of  a  charitable 
fundraising  event  sponsored  by  a  non-Fedeial  entity  when  the  head  of  the  DoD  Component 
command  or  organization  determines  (1)  through  (6)  of  subsection  3-21 1. a.  of  this  Regulation, 
above,  and  the  sponsoring  non-Federal  entity  is  not  affiliated  with  the  CFC  (including  local  CFC) 
or,  if  affiliated  with  the  CFC,  the  Director,  0PM,  or  designee,  has  no  objection  to  DoD  support  of 
the  event.  0PM  has  no  objection  to  support  of  events  that  do  not  fundraise  on  the  Federal 
Government  workplace  (which  includes  the  entire  DoD  installation). 

c.  Speeches  by  DoD  employees  at  events  sponsored  by 
non-Federal  entities  are  not  precluded  when  the  speech  expresses  an  official  DoD  position  in  a 
public  forum  in  accordance  with  public  affairs  guidance. 

d.  Involvement  of  DoD  resources  in  air  shows  sponsored  by  non- 
Federal  entities  is  approved  or  disapproved  by  the  Office  of  the  Assistant  Secretary  of  Defense 
(Public  Affairs). 

3-212.  Relationships  Governed  bv  Other  Authorities.  In  addition  to  the 
provisions  of  this  Chapter,  certain  organizations  have  special  relationships  with  DoD  or  its 
employees  specifically  recognized  by  law  or  by  other  directives.  These  organizations  include: 

a.  Certain  banks  and  credit  unions  (DoD  Directive  1 000. 1 1 
(reference  (q))); 

b.  United  Service  Organization  (DoD  Directive  1 330. 1 2 
(reference  (r))); 

c.  Labor  organizations  (5  U.S.C.  Chapter  71  (reference  (b));  DoD 
1400.25-M,  Chapter  711  (reference  (s))); 

d.  Combined  Federal  Campaign  (E.0. 10927  (reference  (t)),  DoD 
Directive  5035.1  (reference  (n))); 

e.  Association  of  Management  Officials  and  Supervisors  (DoD 
Instruction  5010.30  (reference  (u))); 

f.  American  Registry  of  Pathology  (10  U.S.C.  177);  Henry  M. 
Jackson  Foundation  for  the  Advancement  of  Military  Medicine 
(10  U.S.C.  178);  American  National  Red  Cross  (10  U.S.C. 
2542);  Boy  Scouts  Jamborees  (10  U.S.C.  2544);  Girl  Scouts 
International  Events  (10  U.S.C.  2545);  Shelter  for  Homeless 
(10  U.S.C.  2546);  National  Military  Associations;  Assistance 
at  National  Conventions  (10  U.S.C.  2548);  Assistance  from 
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American  National  Red  Cross  (10  U.S.C.  2602);  United 
Seaman’s  Service  Organization  (10  U.S.C.  2604);  Scouting; 
Cooperation  and  Assistance  in  Foreign  Areas  (10  U.S.C. 
2606);  and  Civil  Air  Patrol  (10  U.S.C.  9441-9442) 
(reference  (f)). 


SECTIONS.  PERSONAL  PARTICIPATION  IN  NON-FEDERAL  ENTITIES 
3-300.  Participation 

a.  Fundraising  and  Other  Activities.  Subject  to  other  provisions 
of  this  Regulation,  DoD  employees  may  voluntarily  participate  in  activities  of  non-Federal  entities 
as  individuals  in  their  personal  capacities,  provided  diey  act  exclusively  outside  the  scope  of  their 
official  positions. 


(1)  Except  as  provided  in  S  CFR  263S.807(b)  (reference  * 
(h))  in  subsection  2-100  of  this  Regulation,  DoD  employees  may  not  use  or  allow  the  use  of  their 
official  titles,  positions  or  organization  names  in  connection  wi&  activities  performed  in  their 
personal  capacities  as  this  tends  to  suggest  official  endorsement  or  preferential  treatment  by  DoD 

of  any  non-Federal  entity  involved.  Military  grade  and  military  department  as  part  of  an 
individual's  name  (e.g..  Captain  Smith,  U.S.  Navy)  may  be  used,  the  same  as  o^er  conventional 
titles  such  as  Mr.,  Ms.,  or  Honorable,  in  relationship  to  personal  activities. 

(2)  Purely  personal,  unofficial  volunteer  efforts  to  support 

fundraising  outside  the  Federal  Government  worl^lace  (which  includes  the  entire  DoD 
installation)  are  not  prohibited  >diere  the  efforts  do  not  imply  DoD  endorsement.  The  head  of  the 
DoD  Comix>nent  command  or  organization  may,  on  a  limited  basis,  authorize  their  DoD 
employees  or  their  dependents  to  participate  in  fundraising  activities  in  designated  areas  on  the 
Federal  Government  workplace,  such  as  public  entrances,  in  community  support  facilities  and  in 
personal  quarters.  See  E.0. 12353  (reference  (I)),  S  C.F.R.  950  (reference  (m)),  and  DoD 
Directive  1344.7  (reference  (v)).  These  activities  may  be  further  limited  by  F^eral  Government 
building  and  grounds  regulations.  i  > 


b.  Professional  Associations  and  Learned  Societies.  Agency 
Designees  may  permit  excused  absences  for  reasonable  periods  of  time  for  their  DoD  employees 
to  voluntarily  p^cipate  in  the  activities  of  non-profit  professional  associations  and  learned 
societies  and  may  pe^t  the  limited  use  by  their  DoD  employees  of  Federal  Government 
equipment  or  administrative  support  services  to  prepare  papers  to  be  presented  at  such  association 
or  society  events  or  to  be  published  in  professional  jourtials  when: 

(1)  The  participation  or  paper  is  related  to  the  DoD 
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employee's  official  position  or  to  DoD  functions,  management  or  mission;  and 


(2)  The  Agency  can  derive  some  benefit  fix)m  the 

participation  o.  preparation,  such  as  expansion  of  professional  expertise  by  DoD  employees  or 
improved  public  confidence  derived  fix>m  the  professional  recognition  of  the  DoD  employee’s 
competence; 


(3)  The  participation  or  preparation  of  the  paper  does  not 

interfere  with  the  performance  of  official  DoD  duties. 

c.  Community  Support  Activities.  Agency  Designees  may  permit 
excused  absences  for  reasonable  periods  of  time  for  their  DoD  employees  to  voluntarily  participate 
in  community  support  activities  that  promote  civic  awareness  and  uncompensated  public  service 
such  as  disaster  relief  events,  blood  donations,  and  voting  and  registering  to  vote. 

d.  Impartiality  of  Agency  Designee  and  Travel  Approving 
Authority.  When  a  DoD  employee  requests  permission  to  travel  to  or  participate  in  activities  of  a 
non-Federal  entity  and  the  Agency  Designee  or  travel  approving  authority  is  an  active  participant 
in  the  non-Federal  entity,  that  Agency  Designee  or  travel  approving  authority  may  not  act  on  the 
DoD  employee's  request  but  shall  defer  such  action  to  the  next  higher  superior  or  another 
independent  DoD  authority.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (h))  in  subsection 
2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (i)). 

3-301 .  Membership  and  Management.  DoD  employees  may  become 

members  and  may  participate  in  the  management  of  non-Federal  entities  as  individuals  in  a 
personal  capacity  provided  they  act  exclusively  outside  the  scope  of  their  official  position.  Except 
for  such  service  in  the  organizations  listed  in  subsection  3-210.a.  of  this  Regulation,  above,  a  DoD 
employee  may  not  serve  in  a  personal  capacity  as  an  officer,  member  of  the  Board  of  Directors,  or 
in  any  other  similar  position  in  any  non-Federal  entity  offered  because  of  their  DoD  assignment  or 
position.  DoD  employees  may  authorize  an  allotment  for  membership  dues  to  a  non-Federal 
entity  as  provided  in  5  C.F.R.  550.31 1  and  550.331  (reference  (w))  and  DoD  7000. 14-R  (reference 
(X)). 


3-302.  Impartiality  of  E)oD  Employees.  DoD  employees  are  generally 
prohibited  from  engaging  in  any  official  activities  in  which  a  non-Federal  entity  is  a  party  or  has  a 
financial  interest  if  the  DoD  employee  is  an  active  participant  in  the  non-Federal  entity  or  has  been 
an  officer  in  the  non-Federal  entity  within  the  last  year.  See  5  C.F.R.  2635.402  and  2635.502 
(reference  (h))  in  subsection  2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (i)). 

3-303.  Interference  with  Employmentnf  Local  Civilians.  Enlisted  members 
on  active  duty  may  not  be  ordered  or  authorized  to  leave  their  post  to  engage  in  a  civilian  pursuit, 
business,  or  professional  activity  if  it  interferes  with  the  customary  or  regular  employment  of  local 
civilians  in  their  art,  trade,  or  profession.  See  10  U.S.C.  974  (reference  (f)). 
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3-304  Competition  with  Civilian  Musicians.  Members  of  military  bands 
are  very  restricted  in  the  degree  to  which  they  may  compete  off  base  with  civilian  musicians.  See 
10  U.S.C.  3634, 6223  and  8634  (reference  (Q). 

3-305.  Use  of  Federal  Government  Resources 

a.  Authorized  Uses.  See  subsection  2-301  of  this  Regulation,  ’ 

above. 

b.  Prohibited  Uses.  Because  of  the  potential  for  significant  cost 
to  the  Federal  Governmentt  and  the  potential  for  abuse,  DoD  en^hyeai,  such  as  secretaries, 
clerks,  and  militaiy  aides,  may  not  be  used  to  support  the  unofficial  activity  of  another  DoD 
entyloyee  in  support  of  non-Federal  entities,  nor  for  any  other  non-Federal  purposes,  except  as 
provi^d  in  subsections  3-211  and  3-300.b,  of  this  Regulation,  above, 

3-306.  Prior  Approval  of  Outside  Employment  and  Business  Activities 

a.  A  DoD  employee,  other  than  a  special  Government  employee, 
who  is  required  to  file  a  financial  disclosure  report,  SF  450  or  SF  278,  Appendix  C  of  this 
Regulation,  shall  obtain  written  approval  from  the  Agency  Designee  before  engaging  in  a  business 
activity  or  compensated  outside  employment  with  a  prohibited  source,  unless  general  approval  has 
been  given  in  accordance  with  subsection  3-306.b.  of  this  Regulation,  below.  Approval  shall  be 
granted  unless  a  determination  is  made  that  the  business  activity  or  compensated  outside 
employment  is  expected  to  involve  conduct  prohibited  by  statute  or  regulation. 

(1)  Business  activity  means  any  business,  contractual  or 
other  financial  relationship  not  involving  the  provision  of  personal  services  by  the  DoD  employee. 

It  does  not  include  a  routine  commercial  transaction  or  the  purchase  of  an  asset  or  interest,  such  as 
common  stock,  that  is  available  to  the  general  public. 

(2)  Employment  means  any  form  of  non-Federal 
Government  employment  or  business  relationship  involving  the  provision  of  personal  services  by 
the  DoD  employee.  It  includes,  but  is  not  limited  to,  personal  services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant,  contractor,  general  partner  or  trustee. 

(3)  Prohibited  source  has  the  meaning  set  forth  in 

5  C.F.R.  2635.203(d)  (reference  (h))  in  subsection  2-100  of  this  Regulation,  as  modified  by  the  * 
separate  Agency  designations  in  subsection  2-201  of  this  Regulation,  above. 

b.  The  DoD  Component  DAEO  or  designee  may,  by  a  written 
notice,  exempt  categories  of  business  activities  or  employment  from  the  requirement  of  subsection 
3-306.a.  of  this  Regulation,  above,  for  prior  approval  based  on  a  detennination  that  business 
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activities  or  employment  within  those  categories  would  generally  be  approved  and  are  not  likely  to 
involve  conduct  prohibited  by  statute  or  regulation. 


c.  A  copy  of  the  request  for  prior  approval  and  the  written 
approval  shall  be  kept  with  the  filed  copy  of  the  DoD  employee's  financial  disclosure  report,  SF 
4S0  or  SF  278,  Appendix  C  of  this  Regulation,  or  with  the  local  Ethics  Counselor. 

d.  Such  DoD  employees  who  have  not  obtained  prior  approval 
and  who  are,  on  the  effective  date  of  this  supplemental  rule,  already  engaged  in  an  outside  activity 
that  requires  prior  approval  shall  have  90  days  from  that  date  to  obtain  such  approval. 

e.  Except  to  the  extent  that  when  procedures  have  been 
established  by  higher  authority  for  any  class  of  DoD  employee  (e.g.,  DoD  Directive  6025.7 
(reference  (y)),  Agency  Designees  may  require  DoD  employees  under  their  jurisdiction  to  report 
any  outside  employment  or  activity  prior  to  engaging  in  the  employment  or  activity. 

(1)  The  commander,  head  of  the  organization,  or 
supervisor  may  prohibit  the  employment  or  activity  if  he  believes  that  the  proposed  outside 
activity  will  detract  from  readiness  or  pose  a  security  risk. 

(2)  If  action  is  not  taken  to  prohibit  the  employment  or 
activity,  the  DoD  employee  is  free  to  engage  in  the  employment  or  activity  in  keeping  with  other 
restrictions  of  this  Regulation. 

3-307.  Teaching.  Speaking  and  Writing 

a.  Disclaims  for  Speeches  and  Writings  Devoted  to  Agency 
Matters.  A  DoD  employee  who  uses  or  permits  the  use  of  his  military  grade  or  who  includes  or 
permits  the  inclusion  of  his  titie  or  position  as  one  of  several  biographical  details  given  to 
identify  himself  in  connection  with  teaching,  speaking  or  writing,  in  accordance  with  5  CF.R. 
2635.807(b)(1)  (reference  (h))  in  subsection  2-100  of  this  Regulation,  shall  make  a  disclaimer  if 
the  subject  of  the  teaching,  speaking  or  writing  deals  in  significant  part  with  any  ongoing  or 
announced  policy,  program  or  operation  of  the  DoD  en^loyee  *s  Agency,  as  defined  in 
subsection  2-201  of  this  Regulation,  and  the  DoD  employee  has  not  been  authorized  by 
appropriate  Agency  authority  to  present  that  materiel  as  the  Agency's  position. 

(1)  The  required  disclaimer  shall  ejqjressly  state  that  the 

views  presented  are  those  of  the  speaker  or  author  and  do  not  necessarily  represent  the  views  of 
DoD  or  its  Components. 


(2)  Where  a  disclaimer  is  required  for  an  article,  book 

or  other  writing,  the  disclaimer  shall  be  printed  in  a  reasonably  prominent  position  in  the 
writing  itself.  Where  a  disclaimer  is  required for  a  speech  or  other  oral  presentation,  the 
disclaimer  may  be  given  orally  provided  it  is  given  at  the  beginning  of  the  oral  presentation. 
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b.  Security  Clearance.  A  lecture,  speech,  or  writing  that  pertains 
to  military  matters,  national  security  issues,  or  subjects  of  significant  concern  to  DoD  shall  be 
reviewed  for  clearance  by  appropriate  security  and  public  affairs  offices  prior  to  delivery  or 
publication. 


c.  Honoraria.  Compensation  for  a  lecture,  speech  or  writing  may 
be  restricted  by  the  honoraria  prohibition  of  5  U.S.C.  App.  SOI  (mference  (b))  and  5  C.F.R.  2636 
(reference  (a))  in  subsection  3-100  of  this  Regulation,  above.  However,  on  February  22, 1995,  the 
U.S.  Supreme  Court  decided  United  States  v.  National  Treasury  Employees  Union  (reference  (z)), 
affirming  a  court  of  appeals  decision  enjoining  enforcement  of  the  honoraria  prohibition  against 
Federal  employees  below  grade  GS-16.  The  ban  may  still  be  enforceable  against  Federal 
employees  in  grades  GS-16  or  above  and  those  paid  under  other  schedules.  Section  542  of  Public 
Law  102-484  (reference  (aa))  exempts  military  officers  and  civilian  employees  at  certain  schools 
within  the  Department  of  Defense  from  the  statutory  ban  on  receipt  of  honoraria.  A  list  of  such 
schools  is  maintained  by  the  Chairman  of  the  Joint  Chiefs  of  Staff  The  restrictions  of  5  C.F.R. 
2635.807(a)  (reference  (h))  in  subsection  2-100  of  this  Regulation  continue  to  apply  to  all  DoD 
employees. 

SECTION  4.  REFERENCES 

3-400.  Refereacgs 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2636,  "Limitations 
on  Outside  Employment  and  Prohibition  of  Honoraria; 
Confidential  Reporting  of  Payments  to  Charities  in  Lieu  of 
Honoraria,"  current  edition 

(b)  Title  5,  United  States  Code,  Chapter  71 ,  App.  501 , 4101  and 
5946 

(c)  Title  37,  United  States  Code,  Section  412 

(d)  Title  31,  United  States  Code,  Sections  1345,  and  6303  through 
6306 

(e)  Decisions  of  the  Comptroller  General,  Volume  24,  page  814, 
1945 

(f)  Title  10,  United  States  Code,  Sections  1 77, 178, 974, 2012, 
2371, 2541, 2542, 2544, 2545, 2546, 2548, 2601, 2602, 2604, 
2606, 3634, 6223, 8634, 9441  and  9442 

(g)  Title  36,  United  States  Code,  Sections  5,121,  and  1305 

(h)  Title  5,  Code  of  Federal  Regulations,  Part  2635,  "Standards  of 
Ethical  Conduct  for  Employees  of  the  Executive  Branch," 
current  edition 

(i)  Title  18,  United  States  Code,  Sections  208  and  209 
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(j)  DoD  Instruction  54 1 0.20,  "Public  Affairs  Relations  with 
Business  and  Nongovenunental  Organizations  Representing 
Business,"  January  16, 1974 

(k)  Title  1 5,  United  States  Code,  Section  3710a 

0)  Executive  Order  12353,  "Charitable  Fund-Raising,"  March  23, 
1982,  as  amended 

(m)  Title  5,  Code  of  Federal  Regulations,  Part  950,  "Solicitation  of 
Federal  Civilian  and  Uniformed  Service  Personnel  for 
Contributions  to  Private  Volimtsry  Organizations,"  current 
edition 

(n)  DoD  Directive  5035. 1 ,  "Fund-Raising  Within  the  Department 
of  Defense,"  August  28, 1990 

(o)  DoD  Instruction  5035.5,  "DoD  Combined  Federal  Campaign  - 
Overseas  Area,"  August  17, 1990 

(p)  DoD  Directive  5410.18,  "Conamunity  Relations,"  July  3, 1974 

(q)  DoD  Directive  1000.1 1,  "Financial  Institutions  on  DoD 
Installations,"  July  26,  1989 

(r)  DoD  Directive  1330.12,  "United  Service  Organizations,  Inc.," 
November  9, 1987 

(s)  DoD  1400.25-M,  "DoD  Civilian  Personnel  Manual,"  January 
24, 1978,  authorized  by  DoD  Directive  1400.25,  "Department 
of  Defense  Civilian  Personnel  Manual  System,"  January  24, 
1978 

(t)  Executive  Order  10927,  "Abolishing  the  President's  Committee 
on  Fund-Raising  Within  the  Federal  Service  and  Providing  for 
the  Conduct  of  Fund-Raising  Activities,"  March  18, 1961 

(u)  DoD  Instruction  5010.30,  "Intramanagement  Communication 
and  Consultation,"  May  2, 1989 

(v)  DoD  Directive  1344.7,  "Personal  Commercial  Solicitation  on 
DoD  Installations,"  February  13, 1986 

(w)  Title  5,  Code  of  Federal  Regulations,  Part  550,  "Pay 
Administration,"  current  edition 

(x)  DoD  7000.14-R,  "Financial  Management  Regulation,"  June 
1994,  authorized  by  DoD  Instruction  7000.14,  November  15, 
1992 

(y)  DoD  Directive  6025.7,  "Off  Duty  Employment  by  DoD  Health 
Care  Providers,"  October  21, 1985 

(z)  United  States  et  al.  v.  National  Treasury  Employees  Union  et 
flL,  No.  93-1170,  slip  op.  (Sup.  Ct.,  February  22, 1995) 

(aa)  Public  Law  102-484,  "National  Defense  Authorization  Act  of 
1993,"  October  23,  1992 
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CHAP1EIL4 

IKAVEL  BENEFITS 

SECTION  1.  ACCEPTANCE  OF  OFFICIAL  TRAVEL  BENEFITS  IN  KIND  OR 
PAYMENT  FOR  OFFICIAL  TRAVEL  EXPENSES 

4-100.  Acceptance  from  Non-Federal  Sources 

a.  Official  Travel.  Official  travel  by  DoD  employees  shall 
be  funded  by  die  Federal  Government  except  that  DoD  Components  may  accept  official 
travel  benefits,  including  in  kind  subsistence  and  accommodations  and  payments  or 
reimbursements  of  expenses,  from  non-Federal  sources  as  provided  in  this  Chapter  of  this 
Regulation. 


b.  Personal  Travel.  This  Chapter  does  not  apply  to  travel 
benefits  provided  to  DoD  employees  in  their  personal  capacities.  However,  DoD  employees 
must  report  such  travel  expenses  when  appropriate  in  accordance  with  Chapter  7  of  this 
Regulation.  There  may  be  limitations  on  acceptance  of  travel  benefits  in  a  personal 
capacity,  including  limitations  on  acceptance  from  prohibited  sources,  because  of  official 
position,  and  under  41  U.S.C.  423  (reference  (a)). 

c.  Acceptance  Procedures.  Any  official  travel  benefits  from 
non-Federal  sources  accepted  by  the  travel  approving  authority  must  be: 

(1)  Approved  in  writing  by  the  travel  approving 
authority  with  the  advice  of  the  DoD  employee’s  Ethics  Counselor; 

(2)  If  accepted  under  the  authority  granted  by 
31  U.S.C.  1353  (reference  (b)),  approved  in  advance  of  travel. 

d.  Spousal  Travel.  The  travel  approving  authorities  for 
travel  of  a  spouse  accompanying  a  DoD  employee  on  official  travel  that  is  paid  for  or 
provided  in  kind  by  a  non-Federal  source  are  as  follows: 

(1)  For  DoD  employees  of  OSD,  Defense  Agencies 
and  DoD  Field  Activities,  the  Executive  Secretary,  OSD; 

(2)  For  DoD  employees  of  Military  Departments,  the 
Secretaries  concerned  or  their  designees; 
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(3)  For  DoD  employees  of  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the  Unified  or  Specified  Commands,  and  the  Combined 
Commands  and  Agencies,  the  Chairman,  Joint  Chiefs  of  Staff,  or  his  designee. 

4-101.  Acceptance  of  Travel  and  Related  Expenses  bv  a  DoD 

■ComponaitFronLNQn Jgdgral  SQmc<ss 

a.  Attendance  at  a  Meeting  or  Similar  Function  (31  U.S.C. 

1353  (reference  (b))) 

(1)  hn  accordance  with  31  U.S.C.  1353  (reference  (b)) 
and  GSA  travel  regulations,  41  C.F.R.  301-1.2  and  304  (reference  (c)).  Heads  of  DoD 
Components  may  accept  travel  benefits  from  a  non>Federal  source  incurred  by  DoD 
employees  in  connection  with  their  attendance  in  an  official  capacity  at  a  meeting  or  similar 
function.  The  Joint  Federal  Travel  Regulations  (JFTR),  Chapter  7,  Part  W,  Paragraphs 
U7900-7908  (DoD  Uniformed  Services)  (reference  (d))  and  Joint  Travel  Regulations  (JTR), 
Chapter  4,  Part  Q,  Paragraphs  C4900-4908  (DoD  Civilian  Personnel)  (reference  (e)) 
implement  41  C.F.R.  301-1.2  and  304  (reference  (c)).  For  detailed  guidance  as  to  the 
applicability  and  application  of  specific  authority,  these  regulations  should  be  consulted 
directly. 


(2)  Where  the  GSA  travel  regulations,  4 1  C.F.R. 

301-1 .2  and  304  (reference  (c)),  are  inconsistent  with  the  JFTR  (reference  (d))  and  JTR 
(reference  (e)),  41  C.F.R.  301-1.2  and  304  (reference  (c))  are  the  controlling  authorities. 

(3)  A  DoD  Component  may  not  accept  or  approve 
acceptance  of  travel  benefits  from  non-Federal  sources  imder  any  other  gift  acceptance 
authority  if  31  U.S.C.  1353  (reference  (b))  applies. 

(4)  Payment  Guidelines.  DoD  employees  (or  their 
spouses)  shall  not  accept  cash  payments  on  behalf  of  the  Federal  Government. 

(a)  When  travel  benefits  are  paid  for  rathei 
than  provided  in  kind,  payments  from  the  non-Federal  source  will  be  by  check  or  similar 
instrument  made  payable  to  the  United  States  Treasury.  Any  such  payment  received  by  thv* 
DoD  employee  (or  spouse)  shall  be  submitted  with  his  travel  voucher  as  soon  as  practicable. 

(b)  The  DoD  employee  shall  exclude  from  his 
travel  voucher  any  request  for  reimbursement  for  travel  benefits  furnished  in  kind  by  a 
non-Federal  source  on  the  travel  voucher  to  ensure  that  appropriate  deductions  are  made  in 
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the  travel,  per  diem,  or  other  allowances  payable  by  the  United  States. 

(S)  Reporting.  Each  traveUapproving  authority 
designated  by  the  DoD  Component  Head  to  accept  travel  beneHts  from  non-Federal  sources 
shall  submit  a  report  to  the  DoD  Component  DAEO  or  designee  semiannually  on  April  30 
and  October  3 1  to  accommodate  the  required  reporting  to  OGE  on  May  3 1  and  November 
30  each  year.  See  JFTR,  Paragraph  U7908  (reference  (d))  and  JTR,  Paragraph  C4908 
(refereore  (e))  for  details  on  what  to  report 

b.  DoD  Component  Gift  Acceptance  Statutes.  In  accordance 
with  procedures  established  by  those  DoD  Components  with  gift  acceptance  authority  under 
10  U.S.C.  2601  (refetence  (f)),  travel  beneHts  may  be  accepted  by  such  DoD  Component 
Heads  or  their  designees. 


( 1 )  This  authority  may  not  be  used  to  accept  travel 
benefits  covered  by  31  U.S.C.  1353  (reference  (b)). 

(2)  This  authority  may  be  used  to  accept,  for  example, 
reimbursement  for  travel  benefits  of  flight  crew  members  that  accompany  Federal 
Government  aircraft  to  international  air  shows  or  the  expenses  incurred  by  the  attendance  of 
DoD  employees  at  ceremonial  events  in  order  to  enhance  a  DoD  Component’s  public 
relations.  This  authority  may  also  be  used  to  accept  travel  benefits  offered  after  travel  has 
begun  or  has  been  completed. 


c.  DoD  Component  DAEO  or  Designee  Approval. 
Acceptance  of  official  travel  benefits  from  non-Federal  sources  describ4:;d  in  subsections 
4-lOl.a.  and  4-lOl.b.  of  this  Regulation,  above,  requires  the  concurrence  of  the  DoD 
Component  DAEO  or  designee. 

4-102.  Acceptance  of  Contributions.  Awards  and  Other  Payments  bv 
DoD  Employees  from  Tax-Exempt  Organi2ations  (S  U.S.C.  4111  (reference  (g))) 

a.  Applicability  Military  members  are  permitted  to  accept 
contributions,  awards  and  other  payments  the  same  as  civilian  DoD  employees  in 
accordance  with  the  requirements  of  this  subsection,  below. 

b.  Conditions  for  Acceptance.  Except  when  acceptance  is 
permitted  under  5  C.F.R.  263S.204(d)  (reference  (h))  in  subsection  2-100  of  this  Regulation, 
DoD  employees  are  permitted  to  accept  contributions,  awards  and  othei  payments  directly 
from  non-Federal  sources  only  vdien  all  of  the  following  conditions  are  met: 
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(1)  The  source  is  a  tax-exempt  organization  described 
by  26  U.S.C.  501(c)(3)  (reffjrence  (i))  or  a  State  or  local  government  (see  5  C.F.R.  410, 
Subpart  G  (reference  (j))); 

(2)  ITie  contribution,  award,  or  payment  of  travel 
benefits  is  incidental  to  training  in  non-Federal  Government  facilities  or  attendance  at  a 
meeting; 

(3)  An  appropriate  deduction  is  made  from  any 
payment  by  the  Federal  Government  to  the  DoD  employee  for  their  official  travel 
entitlement; 

(4)  The  contribution,  award,  or  payment  is  not  a 
reward  for  services  to  the  non-Federal  source; 

(5)  Acceptance  of  the  contribution,  award  or  payment 
would  not  reflect  unfavorably  on  the  DoD  employee's  ability  to  perform  his  duties  in  a  fair 
and  objective  manner,  nor  otherwise  compromise  the  integrity  of  any  Federal  Government 
action;  and 


(6)  The  travel  approving  authority  approves  the 
acceptance  of  the  contribution,  award  or  payment  in  writing. 

c.  Paymfflts,  fi:flm..Multipls.  S£>»lgss-  When  more  than  one 
organization  participates  in  making  a  single  contribution,  award,  or  payment,  only  the 
organization  that  selects  the  recipient  and  administers  the  funds  from  which  the 
contribution,  award,  or  payment  is  made  will  be  considered  the  source. 

*  d.  Reporting.  Individuals  who  are  required  to  file  financial 

*  disclosure  statements  must  report  acceptance  of  these  travel  benefits  on  their  financial 

*  disclosure  statements  if  the  fair  market  value  of  those  benefits  reach  the  reportable  amount. 

4-103.  Receipt  and  Disposition  of  Foreign  GiRs  and  Decorations 

(S  U.S.C.  7342  (reference  (g))).  DoD  employees  may  accept  travel  and  travel-related 
expenses  from  a  foreign  government  in  accordance  with  DoD  Directive  1005. 13 
(reference  (k)). 

SECTION  2.  ppp  guidance 

4-200.  Acceptance  of  Incidental  Benefits.  Tliere  are  two  basic 
principles  DoD  employees  must  consider  in  determining  whether  they  may  accept 
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SECTION  2. 


OFFICE  OF  GOVERNMENT  ETHICS  REGULATION 

5-200.  5  C.F.R.  2640.  "Interpretation  of  18  U.S.C.  208”  (reference  (b)) 
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MISCELLANEOUS  EXEMPTIONS  UNDER  18  U.S.C.  208(b)(2) 

S  CFR  2640' 

Soc.  2640.101  Exemptions  for  flnatKlal  interests  arising  from  Federal  Government  employment  or  from  Social  Security 
or  veterans*  benefits. 

An  employee  may  participate  in  ai^y  particular  matter,  whether  of  general  applicability  or  involving  specific  parties,  where  the 
disqualifying  financial  interest  aiises  from  Federal  Gov^ment  salary  or  benefits,  or  from  Social  Security  or  veterans'  benefits, 
except  an  employee  may  not: 

(a)  Make  determinations  that  individuallv  or  speciaify  affect  his  own  Government  salary  and  benefits,  or  Social  Security  or 
veterans'  benefits,  or 

(b)  Make  determinations,  requests,  or  recommendations  that  individually  or  specially  relate  to,  or  affect,  the  Government  salary 
or  benefits,  or  Social  Scarify  nr  veterans*  benefits  of  any  other  person  specified  in  section  208. 

Note:  This  exemption  does  not  pennit  an  emptoyae  to  take  any  action  in  violation  of  any  other  statutory  or  regulatory 
requirement  such  as  the  prohibit  on  the  employinent  of  relativee  at  5  U.S.C.  3100. 

Example  1:  An  employee  of  the  Office  ot  Management  aixt  Budget  may  vigorously  and  energetically  perfbnn  the  duties  of  his 
position  even  though  his  outstanding  performance  would  result  in  a  performance  bonus  or  other  similar  merit  award. 

Example  2:  A  poiicy  analyst  at  the  Defense  Intelligence  Agency  may  request  promotion  to  another  grade  or  salary  level. 
However,  the  analyst  may  not  recommend  or  approve  tfte  promo^  of  her  general  partner  to  the  next  grade. 

Example  3:  An  englneat  employed  by  the  National  Science  Foundation  may  request  that  his  agency  pay  the  registration  fees 
and  appropriate  travel  expenses  required  for  him  to  attend  a  conference  sponsored  by  the  Engineering  Institute  of  America. 
However,  the  employee  may  not  approve  payment  of  his  own  travel  expenses  and  registration  fees. 

Example  4:  A  GS-14  attorney  at  the  Department  of  Justice  may  review  and  make  comments  about  the  legal  sufficiency  of  a  bill 
to  raise  the  pay  level  of  all  Federal  employees  paid  ur>der  the  General  Schedule  even  though  her  own  pay  level,  and  that  of  her 
spouse  who  works  at  the  Department  of  Labor,  would  be  raised  if  the  bill  were  to  become  law. 

Example  5:  An  employee  of  the  Department  of  Veterans  Affairs  (VA)  may  assist  in  drafting  a  regulation  that  will  provide 
expanded  hospital  benefits  for  veterans,  even  though  he  himself  is  a  veteran  who  would  be  eligible  for  treatment  in  a  hospital 
operated  by  the  VA. 

Example  6:  An  employee  of  the  Office  of  Personnel  Management  may  participate  in  discussions  with  various  health  insurance 
providers  to  formulate  the  package  of  benefits  that  will  be  available  to  Federal  employees  who  participate  in  the  Government’s 
Federal  Employees  Health  Benefits  Program,  even  though  the  employee  will  obtain  heaith  insurance  fir^  one  of  these  providers 
through  the  program. 

Example  7:  An  employee  of  the  Federal  Supply  Senrice  Division  of  the  General  Services  Administration  (GSA)  may  participate 
in  GSA's  evaluation  of  the  feasibility  of  privatizing  the  entire  Federal  Supply  Service,  even  though  the  employee's  own  position 
would  ba  eliminated  if  the  Service  were  privatized. 

Example  8;  Absent  an  individual  waiver  under  section  208(b)(1),  the  employee  in  the  oreceding  example  could  not  participate 
in  the  implementation  of  a  GSA  plan  to  create  an  empioyse-owned  private  corporation  wtiich  would  carry  out  Federal  Supply 
Service  functions  under  contract  with  GSA  Because  implementing  the  plan  would  result  not  only  in  the  elimination  of  the 
employee's  Federal  position,  but  also  in  the  creation  of  a  new  position  in  the  new  corporation  to  which  the  employee  would  be 
transferred,  the  employee  would  have  a  disqualifying  financial  interest  in  the  matter  arising  from  other  than  Federal  salary  and 
benefits,  or  Social  Security  or  veterans'  benefits. 

Example  3:  A  career  member  of  the  Senior  Executive  Service  (SES)  at  the  Internal  Revenue  Service  (IRS)  may  serve  on  a 
pel  Ibrmanoe  review  board  that  makes  recommendations  about  the  performance  awards  that  will  be  awarded  to  other  career  SES 
employees  at  the  IRS.  The  amount  of  the  employee's  own  SES  performance  award  would  be  affected  by  the  board's 
recommendations  because  all  SES  av.rerds  are  derived  form  the  same  limited  pool  of  funds.  However,  the  employee's  activities 
on  the  board  involve  only  recommendations,  and  not  detenninations  that  individually  or  specifically  affect  his  own  award. 
Additionally.  5  U.S.C.  SCt>4(c)(2)  requires  that  a  majority  of  the  board's  members  be  career  SES  employees. 

Example  10:  In  carrying  cut  a  reorgarvizatiorv  of  the  Office  of  General  Counsel  (OGC)  of  the  Federal  Trade  Commission,  the 
Deputy  General  Counsel  is  asked  to  determine  which  of  five  Senior  Executive  Service  (SES)  positions  in  the  OGC  to  abolish. 
Because  her  own  position  is  one  of  the  five  SES  positions  being  considered  for  elimination,  the  matter  is  one  that  would 
individually  or  specifically  affect  her  own  salary  and  benefits  and,  therefore,  the  Deputy  may  not  decide  which  position  should 
be  abolished. 
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SECTION  3.  GUIDANCE  ON  18  U.S.C.  208  (reference  (c)) 

S-300.  Conflicts  and  Appearance  of  Conflicts  Under  18  U.S.C.  208 

(reference  (c)).  See  5  C.F.R.  2635,  Subpart  D  and  Subpart  E  (reference  (d)),  in  subsection  2-100 
of  this  Regulation,  OGE  opinions  (reference  (e)),  and  subsection  2-204  of  ^s  Regulation  for 
provisions  on  conflicts  of  interest  under  18  U.S.C.  208  (reference  (c)). 

5-301.  Applicability  to  Enlistees.  Theprovisionsof  18  U.S.C.  208 
(reference  (c))  and  related  provisions  of  OGE  regulations  do  not  apply  to  enlisted  members. 

However,  provisions  similar  to  18  U.S.C.  208  (reference  (c))  do  apply  to  enlisted  members  as 
follows:  except  as  approved  by  the  DoD  Component  DAEO  or  designee,  an  enlisted  member, 
including  an  enlisted  special  Government  employee,  shall  not  participate  personally  and 
substantially  as  part  of  his  official  DoD  duties,  in  any  particular  matter  in  which  he,  his 
spouse,  minor  child,  partner,  entity  in  which  he  is  serving  as  officer,  director,  trustee,  partner 
or  employee  or  any  entity  with  which  he  is  negotiating  or  has  an  arrangement  concerning 
prospective  employment,  has  a  financial  interest 

5-302.  Waiver  of  18  U.S.C.  208('aV  Miscellaneous  exemptions  from  * 

application  of  1 8  U.S.C.  208(a)  (reference  (c))  appear  in  5  C.F.R.  2640  (reference  (b))  in  * 

subsection  5-200  of  this  Regulation.  Pursuant  to  1 8  U.S.C.  208(b)  (reference  (c)),  application  of  * 

1 8  U.S.C.  208(a)  (reference  (c))  may  be  waived  by  individual  Agencies.  * 

a.  The  regulatory  waivers  for  DoD  under  1 8  U.S.C.  208(b)(2) 

(reference  (c))  have  been  preserved  and  are  reprinted  in  Appendix  D  of  this  Regulation  as 
follows  (see  5  C.F.R.  2635.402(d)  (reference  (d))): 

(1)  For  civilian  DoD  Components,  such  waivers  appear  in 

32  C.F.R.  40.1  (reference  (f)); 

(2)  For  the  Department  of  the  Army,  such  waivers  appear 

in  AR  600-50  (reference  (g)); 

(3)  For  the  Department  of  the  Air  Force,  such  waivers 
appear  in  AFR  30-30  (reference  (h)); 

(4)  For  the  Department  of  the  Navy,  such  waivers  appear 
in  SECNAVINST  5370.2J  (reference  (i)). 

b.  Application  of  1 8  U.S.C.  208(a)  (reference  (c))  may  be  waived 
for  individuals  when  a  financial  interest  is  not  so  substantial  as  to  be  likely  to  affect  the  integrity 
of  the  services  that  the  Federal  Government  may  expect  fix)m  the  DoD  employee. 

Considerations  in  determining  whether  the  interest  is  not  so  substantial  as  to  ^  deemed  likely  to 
affect  the  integrity  of  the  services  that  the  Federal  Government  may  expect  from  the  DoD 
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employee  include: 


(1)  The  extent  to  which  the  DoD  employee's  exercise  of 
authority  and  responsibility  can  affect  his  interest; 

(2)  The  relative  importance  of  the  interest  in  the  DoD 

employee's  life  or  finances; 

(3)  The  potential  for  harm  to  the  Federal  Government  and 
to  the  DoD  employee  if  the  DoD  employee's  interests  influence  his  decision-making; 

(4)  How  the  situation  would  appear  to  an  informed  public; 

(5)  The  nature  of  the  relationship  between  ttie  DoD 
employee  and  the  individual  who  has  the  interest  concerned. 

I  c.  In  order  to  pursue  an  individual  waiver  under  1 8  U.S.C. 

208(b)(1)  (reference  (c)),  the  following  steps  are  mandatory: 

(1 )  Before  a  waiver  is  requested,  consideration  should  first 
be  given  to  alternative  resolutions,  such  as  disqualification,  divestiture,  reassignment,  or 
rearrangement  of  duties.  Individual  waivers  are  to  be  considered  only  when  all  alternatives  have 
been  exhausted.  The  supervisor  should  also  consider,  with  the  advice  of  the  Ethics  Counselor, 
whether  a  potential  violation  of  18  U.S.C.  208(a)  (reference  (c))  exists.  See  subsection  5-303  of 
this  Regulation,  below.  Even  if  the  interests  are  insubstantial,  consideration  should  be  given  to 
whether  the  particular  matter  will  have  a  direct  and  predictable  effect  on  the  financial  interest. 

See  5  C.F.R.  2635.402(b)(1)  (reference  (d))  in  subsection  2-100  of  this  Regulation; 

(2)  A  request  for  a  waiver  shall  be  forwarded  through  the 
chain  of  command  or  supervision  to  the  DoD  Component  DAEO.  The  DoD  Component  DAEO 
shall  consult,  if  practicable,  on  the  action  with  OGE; 

(3)  Pending  the  approval  of  the  waiver,  the  DoD  employee 
shall  be  disqualified  fiom  participation  in  the  particular  matter  that  will  have  an  effect  on  the 
financial  interest; 

(4)  The  waiver  request  shall  include  the  Ethics  Counselor's 

findings  of  fact  on  the  following: 


(a)  The  manner  in  which  the  financial  interest  was 
acquired; 

(b)  The  purpose  behind  the  DoD  employee's 
acquisition  of  the  interest; 
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( 1 )  Cause  actual  or  perceived  partiality  or  unfairness; 

(2)  Involve  the  actual  or  apparent  use  of  rank  or  position 
for  personal  gain;  or 

(3)  Otherwise  imdermine  discipline,  morale,  or  authority. 
S-410.  Related  Rules 

a.  There  is  a  prohibition  on  holding  conflicting  financial  interests. 
See  S  C.F.R.  2635.403  (reference  (d))  in  subsection  2-100  of  this  Regulation,  18  U.S.C.  208 
(reference  (c)),  and  5  C.F.R.  2640  (reference  (b))  in  subsection  S-200  of  this  Regulation,  above. 

b.  There  are  requirements  regarding  seeking  outside  employment. 
See  5  C.F.R.  2635.601-606  (reference  (d))  in  subsection  2-100  of  this  Regulation  and  Chapter  8  of 
this  Re^tulation. 


c.  There  is  a  prohibition  on  engaging  in  outside  employment  or 
activities  that  conflict  with  official  duties.  See  S  C.F.R.  2635.802  (reference  (d))  in  subsection 
2-100  of  this  Regulation. 


d.  There  are  limitations  on  certain  outside  activities  such  as  receipt 
of  outside  earned  income  by  certain  DoD  Presidential  appointees  or  non-career  DoD  employees, 
service  as  an  expert  witness,  participation  in  professional  associations,  teaching,  writing,  speaking, 
or  fundnusing.  See  5  C.F.R.  2635.804-808  (reference  (d))  in  subsection  2-100  of  this  Regulation. 

e.  There  is  a  prohibition  on  the  receipt  of  honoraria.  See  5  C.F.R. 
2636  (reference  (q))  in  subsection  3-100  of  this  Regulation. 

f.  There  are  prohibitions  on  the  misuse  of  official  position  such  as 
improper  endorsements  or  improper  use  of  non-public  information.  See  5  C.F.R.  2635.701-705 
(reference  (d))  in  subsection  2-100  of  this  Regulation. 

g.  There  are  prohibitions  on  certain  post-Govemment  service 
employment.  See  Chapter  9  of  this  Regulation. 

SECTIONS.  REFERENCES 

5-500.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2639,  "Interpretation 
of  18  U.S.C.  209"  [TO  BE  PUBLISHED] 
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(b)  Title  5»  Code  of  Federal  Regulations,  Part  2640,  "Interpretation 
of  18  U.S.C.  208,"  current  edition 

(c)  Title  1 8,  United  States  Code,  Sections  20 1 , 203, 205, 208  and 
209 

(d)  Title  5,  Code  of  Federal  Regulations,  Part  2635,  "Standards  of 
Ethical  Conduct  for  Employees  of  the  Executive  Branch," 
current  edition 

(e)  Office  of  Government  Ethics  Opinions  83x1  (January  7,  1983), 
85x10  (July  15,  1985),  86x9  (August  8,  1986),  87x6  (April  1, 
1987),  and  88x13  (September  12,  1988) 

(f)  Title  32,  Code  of  Federal  Regulations,  Part  40,  "Standards  of 
Conduct," 

(g)  AR  600-50,  "Standards  of  Conduct  for  Department  of  Army 
Personnel,"  January  28,  1988 

(h)  AFR  30-30,  "Standards  of  Conduct,"  May  26,  1 989 

(i)  SECNAVINST  5370,  "Standards  of  Conduct  and  Government 
Ethics,"  March  15,  1989 

(j)  Executive  Order  12674,  "Principles  of  Ethical  Conduct  for 
Government  Officers  and  Employees,"  April  12,  1989,  as 
amended 

(k)  Title  5,  United  States  Code,  Sections  55 1 5,  5536,  and  575 1 

(l)  Title  10,  United  States  Code,  sections  801  through  940 
(Uniform  Code  of  Military  Justice,  Manual  for  Courts-Martial), 
973  and  1033 

(m)  Federal  Acquisition  Regulation,  Parts  3.601  and  3.602,  current 
edition 

(n)  Title  50,  United  States  Code,  Appendix,  Section  454 

(o)  Decisions  of  the  Comptroller  General,  Volume  52,  page  47 1 
(1973) 

(p)  Decisions  of  the  Comptroller  General,  Volume  22,  page  127 
(1942) 

(q)  Title  5,  Code  of  Federal  Regulations,  Part  2636,  "Limitations 
on  Outside  Employment  and  Prohibition  of  Honoraria; 
Confidential  Reporting  of  Payments  to  Charities  in  Lieu  of 
Honoraria,"  current  edition 
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b.  Collect  political  contributions  unless  both  the  collector  and  the 
donor  are  members  of  the  same  Federal  labor  organization  or 
employee  organization  and  the  donor  is  not  a  subordinate; 

c.  Knowingly  solicit  or  discourage  the  political  activity  of  any 
person  who  has  business  with  DoD; 

d.  Engage  in  political  activity  while  on  duty; 

e.  Engage  in  political  activity  while  in  any  Federal  workplace; 

f.  Engage  in  political  activity  while  wearing  an  official  uniform  or 
displaying  official  insignia  identifying  the  office  or  position  of 
the  DoD  employee; 

g.  Engage  in  political  activity  while  using  a  Government  owned  or 
leased  vehicle; 

h.  Solicit  political  contributions  from  the  general  public; 

i.  Be  a  candidate  for  public  office  in  partisan  elections; 

j.  Wear  political  buttons  on  duty; 

k.  Contribute  to  the  political  campaign  of  another  Federal 
Government  employee  who  is  in  the  DoD  employee’s  chain  of 
command  or  supervision  or  who  is  the  employing  authority. 

6-204.  DoD  Employees  Residing  in  Designated  Localities.  Notwithstanding 
the  prohibitions  of  subsection  6-203  of  this  Regulations,  above,  a  DoD  employee  (except  those 
DoD  employees  listed  in  subsection  6-202.C.  of  this  Regulation,  above)  who  resides  in  a 
municipality  or  political  subdivision,  either  in  the  immediate  vicinity  of  the  District  of  Columbia 
or  in  which  the  majority  of  voters  are  employed  by  the  Federal  Government,  as  designated  by 
0PM  under  5  C.F.R.  733.102(d)  (reference  (c))  may: 

a.  Run  as  an  independent  candidate  for  election  to  a  partisan 
political  office  in  an  election  for  local  office  of  the  municipality  or  political  subdivision  provided 
the  candidacy  for,  and  service  in,  the  partisan  political  office  shall  not  result  in  neglect  of,  or 
interference  with,  the  performance  of  the  duties  of  the  DoD  employee  or  create  an  actual  or 


^Second  Amendment  (Ch2,  3/25/96) 


73 


apparent  conflict  of  interest;  and 


b.  Accept  or  receive  political  contributions  in  connection  with  a 
local  election  of  the  municipality  or  political  subdivision  provided  the  DoD  employee  does  not 
solicit  political  contributions  from  the  general  public. 

6-205.  Political  Recommendations 

a.  The  restrictions  of  5  U.S.C.  3303  (reference  (b))  apply  to  all 
personnel  actions  described  in  5  U.S.C.  2302(aX2)(A)(i)  through  (x)  (reference  (b))  for 
individuals  in  or  applicants  to  the  following  DoD  positions: 

(1)  Competitive  service  employees; 

(2)  Career  appointees  in  the  Senior  Executive  Service;  and 

(3)  Excepted  service  employees  other  than  one  who  is 
appointed  by  the  President  or  whose  position  has  been  determined  to  be  of  confidential,  policy- 
determiriing,  policy-making,  or  policy-advocating  character. 

b.  Each  personnel  action  with  respect  to  a  DoD  employee  or 
applicant,  as  described  in  subsection  6-205.a.  of  this  Regulation,  above,  shall  be  taken  without 
regard  to  any  recommendation  or  statement,  oral  or  written,  made  by  the  following  types  of 
individuals: 


( 1 )  Members  of  Congress  or  Congressional  employees; 

(2)  Elected  officials  of  any  State  (including  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto  Rico),  county,  city,  or  other  subdivision  thereof; 

(3)  Officials  of  political  parties;  or 

(4)  Other  individuals  or  organizations  making  such 
recommendations  or  statements  on  the  basis  of  the  party  affiliations  of  the  DoD  employee  or 
applicant  recommended. 


c.  DoD  employees  may  solicit,  accept,  and  consider  any  statement 
with  respect  to  a  DoD  employee  or  applicant  described  in  subsection  6-205.a.  of  this  Regulation, 
above,  if  the  statement  meets  one  of  the  following  conditions: 

(1)  It  is  puisuant  to  a  request  or  requirement  of  the 
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SECTION  2.  PUBLIC  FINANCIAL  DISCLOSURE  REPORT  (SF-278) 
7<200.  Individuals  Required  to  File 


a.  Covered  Positions.  For  purposes  of  this  section,  the  following 
individuals  are  in  ’’covered  positions"  and  are  required  by  the  Ethics  in  Government  Act  of  1978, 
Pub.  L.  95-521  (reference  (b))  to  file  an  SF  278,  Appendix  C  of  this  Regulation,  with  their  DoD 
Component  DAEO  or  designee  as  set  out  in  subsection  7-205  of  this  Regulation,  below: 


(1)  Civilian  Presidential  appointees; 

(2)  Regular  and  Reserve  military  officers  whose  pay  grade  is 

0-7  or  above; 


(3)  Members  of  the  Senior  Executive  Service; 

(4)  Other  civilian  DoD  employees,  including  special 
Government  employees,  v/hose  positions  are  classified  above  GS/GM-15  prescribed  by  5  U.S.C. 
5332  (reference  (c))  or  civilian  DoD  employees  imder  other  pay  systems  whose  rate  of  basic  pay 
is  fixed  at  or  above  120%  of  the  minimum  rate  of  basic  pay  for  a  GS/GM-15; 


(5)  DoD  employees  in  the  excepted  service  in  positions  that  are 
of  a  confidential  or  policy-making  character  unless  they  have  been  excluded  by  the  Director, 
OGE.  See  subsection  7-200.d.  of  this  Regulation,  below; 


(6)  Individuals  serving  by  appointment  under  the 
Intergovernmental  Personnel  Act,  from  State  or  local  governments,  institutions  of  higher 
education  or  other  eligible  organizations.  See  5  U.S.C.  3371-3376  (reference  (c)); 

(7)  Civilian  individuals  who  are  detailed  to  positions  described 
in  subsection  7-200.a.(3)  through  7-200.a.(5)  of  this  Regulation,  above; 

(8)  DoD  Component  DAEOs. 

b.  Waiver.  An  individual  otherwise  required  to  file  an  SF  278, 
Appendix  C  of  this  Regulation,  but  who  now  is  expected  to  perform  the  duties  of  a  covered 
position  for  less  than  1 30  days  in  a  calendar  year,  may  request  a  waiver  of  any  or  all  reporting 
requirements  from  the  Director,  OGE,  in  accordance  with  5  C.F.R.  2634  (reference  (a))  in 
subsection  7-100  of  this  Regulation,  above. 


c.  Exception.  An  individual  who  is  nominated  to  or  assumes  a 
covered  position  is  not  required  to  file  an  SF  278,  Appendix  C  of  this  Regulation,  if  the  Secretary 
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concerned  or  the  DoD  Component  DAEO  determines  that  the  individual  is  not  reasonably 
expected  to  perform  the  duties  of  the  position  for  more  than  60  days  in  a  calendar  year.  If  such 
individual  performs  the  duties  of  the  position  for  more  than  60  days  in  a  calendar  year,  an 
SF  278,  Appendix  C  of  this  Regulation,  shall  be  filed  within  15  days  after  the  61st  day  of  duty. 

d.  Exclusion.  The  Director,  OGE,  may  exclude  an  individual  who  is 
in  a  covered  position  under  subsection  7-200.a.(5)  of  this  Regulation,  above,  from  the 
requirement  to  file  an  SF  278,  Appendix  C  of  this  Regulation,  in  accordance  with  5  C.F.R. 
2634.203  (reference  (a))  in  subsection  7-100  of  this  Regulation,  above. 

7-201.  Information  on  Covered  Positions.  The  directors  of  DoD  Component 
personnel  offices  are  responsible  for  providing  the  following  information  to  their  DoD 
Component  DAEOs  or  designees: 

a.  The  name,  position,  grade,  organization  and  entrance -on-duty  or 
termination  date  of  each  individual  assigned  to  tlie  DoD  Component  who  is  required  to  file  a  new 
entrant  or  termination  SF  278,  Appendix  C  of  this  Regulation,  immediately  upon  the 
appointment  of  the  individual  to  a  position  requiring  filing,  or  upon  receipt  of  an  SF  52,  "Request 
for  Personnel  Action,"  August  1988,  Appendix  C  of  this  Regulation,  requesting  approval  of  Cie 
retirement,  resignation,  or  removal  of  the  individual  from  such  a  position; 

b.  By  January  10  of  each  year,  the  name,  position,  grade,  and 
organization  of  each  individual  assigned  to  the  DoD  Component  who  is  required  to  file  an  annual 
SF  278,  Appendix  C  of  this  Regulation. 

7-202.  Notification  of  Requirement  to  File.  Each  DoD  Component  DAEO  or 
designee  shall  provide  appropriate  notices  and  instructions  to  all  reporting  individuals  to  ensure 
the  timely  preparation  of  the  reports  and  submission  to  supervisors  and  Ethics  Counselors  for 
review  and  filing.  The  SF  278,  Appendix  C  of  this  Regulation,  may  be  accessed  through  the 
internet  at'http:\\webl  .whs.osd.mil\diorhome.htm. 

7-203.  Time  of  Filing 

a.  Nomination  Reports 

( 1 )  Any  time  after  public  announcement  but  within  five  days 
after  transmittal  by  the  President  tc  the  Senate  of  the  nomination  of  an  individual  to  a  civilian 
DoD  position  that  requires  the  advice  and  consent  of  the  Senate,  the  DoD  Component  DAEO 
shall  ensure  the  nominee's  SF  278,  Appendix  C  of  this  Regulation,  is  filed  with  appropriate 
authorities. 


(2)  The  report  shall  contain  the  information 
prescribed  in  the  "Instructions  for  Completing  SF  278"  attached  to  the  SF  278, 
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reviewed  by  the  appropriate  DoD  Component  DAEO  or  designee  in  relation  to  the  position  for 
which  he  is  being  considered. 


(2)  Secretaries  of  Military  Departments  shall  cause  a  review  of 
all  relevant  systems  of  records  maintained  by  their  departments,  inchuling  investigative  files,  to 
determine  if  there  is  any  evidence  that  the  nominee  has  violated  the  rules  or  standards  of  conduct. 

(3)  Each  nomination  forwarded  to  the  Secretary  of  Defense  shall 
be  accompanied  by  a  certification  by  the  Secretary  of  the  Military  Department  concerned  that  the 
required  review  has  been  conducted  and  has  or  has  noi^  disclosed  a  violation  of  the  rules  or 
standards  of  conduct. 


7-207.  Disposition 

a.  Designation  of  Certifying  Official.  Only  the  Head  of  the  DoD 
Component  or  the  DoD  Component  DAEO  may  certify  nomiriation  reports  required  to  be  filed  by 
a  reporting  individual  who  is  nominated  by  the  President  to  a  position  requiring  the  advice  and 
consent  of  the  Senate.  For  all  other  reports,  the  DoD  Component  DAEO  may  delegate  this 
responsibility  to  other  officials  within  the  DoD  Component. 

b.  Disposition.  The  SF  278,  Appendix  C  of  this  Regulation,  and  a 

complete  record  of  all  action  taken  thereon  shall  be  retained  for  a  period  of  six  years  by  the  DoD 
Component  DAEO  or  designee,  and  a  copy  of  the  report  shall  be  forwarded  to  OGE,  v'hen 
required.  For  filers  who  are  military  members  in  joint,  unified  or  combined  commands,  the  * 

original  SF  278,  Appendix  C  of  this  Regulation,  sl>a!l  be  fowarded  for  retention  to  the  DAEO  or  * 

designee  of  the  Military  Department  concerned .  After  the  six-year  period,  ^he  report  shall  be  * 

destroyed,  unless  needed  in  an  ongoing  investigation.  In  the  case  of  a  repotting  individual  who 

filed  a  report  as  a  nominee  and  was  not  subsequently  confirmed  by  the  Senate,  the  report  shall  be 
destroyed  one  year  after  the  repotting  individual  is  no  longer  under  consideration  by  the  Senate. 

7-208.  gubllfi-AYMiabilify  of  Reports.  SF  278s,  Appendix  C  of  this  Regulation, 
must  be  made  available  for  public  inspection  30  days  after  the  reports  are  filed  unless  otherwise 
exempted  untter  law.  OGE  Form  201,  "Request  to  Inspect  or  Receive  Copies  of  SF  278,  Financial 
Disclosure  Rqwrt,"  Appendix  C  of  this  Regulation,  shall  be  filed  by  a  requestor  before  inspecting 
an  SF  278,  A|^>eiidix  C  of  this  Regulation. 

7-209.  Eaialfki 

a.  Actica  within  a  DoD  Component.  The  Head  of  the  DoD 
Component  n»y  take  ap|»opiiazs  action,  including  adverse  action,  in  accordance  with  applicable 
laws  or  regtdttions,  against  any  reporting  individual  vdio  fails  to  file  an  SF  278,  Appendix  C  of 
this  Regulatioit,  or  who  falsifies  or  fails  to  report  required  inform^on. 
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b.  Action  bv  the  U.S.  Attorney  General.  The  U.S.  Attorney  General 
may  bring  a  civil  action  in  the  U.S.  District  Court  against  any  individual  who  knowingly  and 
willfully  falsifies  or  fails  to  file  or  report  information  requir^l  to  be  reported.  The  court  may 
assess  a  civil  penalty.  Knowing  and  willful  falsification  of  information  required  to  be  filed  may 
also  result  in  criminal  prosecution  under  18  U.S.C.  1001  (reference  (d)),  leading  tc  a  fine  or 
imprisonment  of  not  more  than  five  years,  or  both. 

c.  Misuse  of  Reports 

(1)  The  U.S.  Attorney  General  may  bring  a  civil  action  against 
an  individual  who  obtains  or  uses  an  SF  278,  Appendix  C  of  this  Regulation,  filed  under  Pub.  L. 
95-52 1  (reference  (b)),  for  the  following  reasons: 

(a)  Any  unlawful  purpose; 

(b)  Any  commercial  purpose  other  than  by  news  and 
communications  media  for  dissemination  to  the  general  public; 


individual; 


(c)  Determining  or  establishing  the  credit  rating  of  any 


(d)  Directly  or  indirectly,  for  the  solicitation  of  money 
for  any  political,  charitable  or  other  purpose. 

(2)  The  court  in  which  the  action  is  brought  may  assess  a 
penalty  against  a  person  in  any  amount,  not  to  exceed  $10,000.  This  shall  be  in  addition  to  any 
other  remedy  available  under  statutory  or  common  law. 

SECTIONS.  CQNEIDEmAL JINANCIALJPISCLQSURE REPORT. (SF 450) 

7-300.  Individuals  Required  to  File 

a.  Covered  Positions.  For  purposes  of  this  section,  unless  required  to 
file  an  SF  278,  Appendix  C  of  this  Regulation,  or  unless  expressly  exempted,  the  following 
individuals  are  in  '’covered  positions"  and  are  required  by  5  C.F.R.  2634  (reference  (a))  in 
subsection  7-100  of  this  Regulation,  above,  to  file  initial  and  annual  SF  450,  Appendix  C  of  this 
Regulation,  through  their  supervisor  to  their  Ethics  Counselor  as  set  out  in  subsection  7-305  of 
this  Regulation,  below: 


executive  officers  of: 


( 1 )  Commanding  officers,  heads  and  deputy  heads,  and 
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(a)  Navy  shore  histallations  with  500  or  more  military 
and  civilian  DoD  employees  (including  foreign  nationals  and  indirect  hire  personnel  regularly 
attached  but  excluding  personnel  attached  fot  temporary  duty  );  and 

(b)  All  Army,  Air  Force,  and  Marine  Corps  installations, 

bases,  air  stations  or  activities. 


(2)  Special  Government  employees,  except  the  following 
categories  of  DoD  employees  who  are  required  to  file  reports  only  when  specifically  requested  to 
do  so  by  their  supervisor: 


(a)  Physicians,  dentists,  and  allied  medical  specialists 
engaged  only  in  providing  services  to  patients; 

(b)  Veterinarians  providing  only  veterinary  services; 

(c)  Lecturers  participating  only  in  educational  activities; 

(d)  Chaplains  performing  only  religious  services; 

(e)  Individuals  in  the  motion  picture  or  television  fields 
who  are  utilized  only  as  narrators  or  actors  in  DoD  productions; 

(f)  Reservists  on  active  duty  for  less  than  30  consecutive 

days  during  a  calendar  year;  and 

(g)  Members  of  selection  panels  for  ROTC  candidates. 

(3)  DoD  employees  classified  at  GS/GM- 1 5  or  below  under 
S  U.S.C.  5332  (reference  (c))  or  a  comparable  pay  level  under  other  authority,  and  members  of  the 
military  below  the  grade  of  0-7  as  follows: 

(a)  When  the  official  responsibilities  of  such  DoD 
employees  require  them  to  participate  personally  and  substantially  through  decision  or  exercise 
of  significant  judgment  in  taking  an  official  action  for  contracting  or  procurement,  administering 
or  monitoring  grants,  subsidies,  licenses  or  other  Federally  conferred  financial  or  operational 
benefits,  regulating  or  auditing  any  non-Federal  entity,  or  other  activities  in  which  the  final 
decision  or  action  may  have  a  direct  and  substantial  economic  impact  on  die  interests  of  any 
non-Federal  entity; 


(b)  Any  DoD  employees  serving  in  a  position  in  which 
his  supervisor  determines  that  the  duties  and  responsibilities  of  the  position  require  the  DcD 
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employee  to  file  such  a  report  to  avoid  an  actual  or  apparent  conflict  of  interest  and  to  carry  out 
the  purpose  of  any  statute.  Executive  Order,  or  regulation  applicable  to  or  administered  by  that 
reporting  individual; 


(4)  Individuals  who  are  detailed  to  positions  described  in 
subsection  7-300.a.(3)  of  this  Regulation,  above, 

(5)  Individuals  serving  on  detail  under  the  Intergovernmental 
Personnel  Act,  fixim  State  or  local  governments,  institutions  of  higher  education  or  other  eligible 
organizations.  See  5  U.S.C.  3371-3376  (reference  (c)). 

b.  Exclusion 

(1)  Any  DoD  employee  or  group  of  DoD  employees  may  be 
excluded  from  all  or  a  portion  of  the  reporting  requirements  when  the  DoD  Component  Head  or 
designee  determines  that  a  report  is  unnecessary  because  of  the  remoteness  of  any  impairment  to 
the  integrity  of  the  Federal  Government,  because  of  the  degree  of  supervision  and  review  of  the 
DoD  employee's  work,  or  because  the  use  of  an  alternative  procedure  is  adequate  to  prevent 
possible  conflicts  of  interest.  Any  alternative  procedure  must  be  approved  in  writing  by  OGE. 

(2)  DoD  employees  who  are  not  employed  in  contracting  or 
procurement  and  who  have  decisionmaking  responsibilities  regarding  expenditures  of  less  than 
$2,500  per  purchase  and  less  than  $20,000  cumulatively  per  year  are  excluded  from  the 
requirement  to  file  the  SF  450,  Appendix  C  of  this  Regulation.  However,  Agency  Designees 
may  require  such  DoD  employees,  in  individual  cases,  to  file  the  SF  450,  Appendix  C  of  this 
Regulation.  Such  DoD  employees  remain  subject  to  conflict  of  interest  statutes  and  regulations. 

7-301.  Information  on  Covered  Positions 

a.  The  directors  of  personnel  offices  are  responsible  for  providing  the 
following  information  to  their  DoD  Component  DAEOs  or  designees  they  service: 

( 1 )  Immediately  upon  the  appointment  of  covered  DoD 
employees,  the  name,  position,  organization  and  entrance-on-duty  date  of  DoD  employees  required 
by  their  supervisor  to  file  a  new  entrant  SF  450,  Appendix  C  of  this  Regulation; 

(2)  By  October  3  of  each  year,  a  list  of  the  names,  positions  and 
organizations,  when  applicable,  of  DoD  employees  who  are  required  to  file  an  annual  SF  450, 
Appendix  C  of  this  Regulation. 

b.  Coordination  is  required  as  follows: 
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shall  coordinate  with  the  supervisors  within  their  organlzatioi',  in  consnjtadon  with  the  DoD 
Component  DABO  or  designee,  to  update  the  list  of  annual  reporting  individuals  in  their 
organization  and  report  any  additions  or  deletions  to  the  conceined  Ethics  Counselor  by  October  31 
of  each  yeai\  In  addition,  it  is  the  Administrative  Officers'  responsibility  to  ensure  that  any  new 
positions  are  evaluated  to  determine  whether  such  reports  aie  reo.uired;  or 

(2)  The  directors  of  personnel  offices  shall  coordinate  with 
Ethics  Counselors  and  supervisors  to  ensure  that  position  or  billet  descriptions  of  reporting 
individuals  described  in  subsection  7-300  of  this  Regulation,  above,  contain  a  statement  that  an 
SF  450,  Appendix  C  of  his  Regu  lLtion,  must  be  filed.  All  new  or  revised  position  or  billet 
descripiions  shall  be  reviewed  to  determine  whether  such  reports  are  required. 

7-302.  Notitieaticn  of  Requirement  to  File.  DoD  Component  DAEOs  or  designees 
shall  provide  appropriate  notices  and  instmetions  to  ensure  the  timely  preparation  of  the  reports 
and  submission  to  their  supervisors  and  their  Ethics  Counselors  for  review  and  filing.  The  SF  450,  * 

Appendix  c  of  this  Regulation,  may  be  accessed  through  the  internet  at  * 

http;\\v'eb  1  .whs.osd.mil\diorhome.htm.  * 

7-303.  Time  cf  Filing 

a.  New  Entrant  Reports 

(1  j  Except  for  a  special  Government  employee,  a  reporting 
individual  shall  submit  an  SF  450,  Appendix  C  of  this  Regulation,  with  information  current  as  of 
the  filing  date  for  the  preceding  12  months,  thiough  his  supervisor  to  his  Ethics  Counselor  not  later 
than  30  days  after  assuming  duties  in  a  covered  position.  Upon  transfer  or  reassignment  from  one 
covered  position  to  another,  a  reporting  individual  shall  submit  a  copy  of  his  previous  report  to  the 
appropriate  supervisor  of  the  new  position, 

(2)  A  special  Government  employee  shall  submit  an  SF  450, 

Appendix  C  of  this  Regulation,  with  information  current  as  of  the  filing  date  for  the  preceding  12 
months,  through  his  supervisor  to  his  Ethics  Counselor  before  assuming  duties  in  a  covered 
position.  A  special  Government  employee  whose  appointment  is  renewed  shall  file  a  new  entrant 
report  for  the  preceding  12  months  prior  to  his  reappointment.  A  special  Government  employee 
whose  appointment  exceeds  one  year  shall  file  a  new  entrant  report  on  the  anniversary  of  his 
appointment. 


b.  •  Annual  Reports.  A  reporting  individual  (except  a  special 
Government  employee)  who  was  employed  at  least  61  days  during  the  preceding  reporting  period 
must  submit  an  SF  450,  Appendix  C  of  this  Regulation,  to  bis  Ethics  Counselor  by  November  30 
of  each  year  covering  the  preceding  1 2  months  (or  any  portion  thereof  not  covered  by  a  new 
entrant  report),  with  information  current  as  of  September  30  of  that  year,  A  reporting  individu?! 
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who  is  reassigned  or  transferred  from  one  covered  posiuon  to  another  during  the  reporting  period 
shall  file  an  annual  report  whether  or  not  he  was  employed  in  that  position  for  61  days. 

c.  Extensign  .of  , Filing  Headline 

(1 )  When  required  by  reason  of  duty  assignment,  infirmity,  or 

other  good  cause  atTecting  a  reporting  individual,  the  DoD  Component  DAEO  or  designee  may 
grint  an  extension  of  the  filing  deadline,  not  to  exceed  60  days  for  annual  reports  or  90  days  for 
new  entrant  reports. 


(2)  Requests  for  extensions  shall  be  submitted  in  writing. 

(3)  Each  anniral  reporting  individual  is  automatically  granted  a 
30  day  extension  by  this  Regulation  to  make  the  reporting  deadline  November  30  as  stated  in 
subsection  7<303.b.  of  this  Regulation,  above.  This  automatic  extension  need  not  be  annotated  on 
an  individual  report.  Any  other  extension  shall  be  noted. 

7-304.  Content  of  Report 

a.  Instructions  for  completing  the  SF  450,  Appendix  C  of  this 
Regulation,  are  included  on  the  report.  See  instructions  at  5  C.F.R.  2634,907  and  908 
(reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  for  additional  guidance  or  contact  the 
local  Ethics  Counselor. 

b.  A  complete  report  is  required  even  though  no  changes  have  occurred 
since  the  last  submission. 

c.  A  reporting  individual  shall  request  required  information  known 
only  to  another  person  to  be  submitted  by  that  person  to  appropriate  reviewing  authorities.  Such  a 
submission  may  be  made  with  a  request  for  confidentiality  which  shall  be  honored  by  DoD 
reviewing  authorities  when  appropriate,  even  if  it  limits  disclosure  to  the  reporting  individual. 

7-305.  Chain  of  Submission.  A  reporting  individual  shall  submit  his  SF  450, 
Appendix  C  of  this  Regulation,  through  his  supervisor  to  his  Ethics  Counselor.  It  is  the 
responsibility  of  the  reporting  individual  to  ensure  that  an  annual  report  is  filed  by  November  30. 

7-306.  EfcYifiW 


a.  Upon  receipt  of  an  SF  450,  Appendix  C  of  this  Regulation,  the 
supervisor  of  the  reporting  individual  shall  provide  an  initial  review  of  the  report  using  the  criteria 
set  forth  in  subsection  7-306.b.  of  this  Regulation,  below,  and  forward  it  with  any  comments  to  the 
local  Ethics  Counselor  for  further  review. 
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7-309.  Status-Rcpoite 

a.  Not  later  than  December  1 5  of  each  year,  Ethics 
Counselors  shall  prepare  a  consolidated  status  report  concerning  the  annual  filing 
of  the  SF  450,  Appendix  C  of  this  Regulation.  The  status  report  shall  be  sent 
through  the  head  of  the  DoD  Component  command  or  organization  to  the 
respective  DoD  Component  DAEO  or  designee  and  shall  contain  the  following 
information: 


(1)  The  number  of  individuals  required  to  file  an 
annual  SF  450,  Appendix  C  of  this  Regulation;  and 

(2)  The  number  of  individuals  who  have  not 
filed  an  SF  450  as  of  November  30. 

b.  Subsequent  to  December  1 5,  monthly  reports  may 
be  required  by  the  DoD  Component  DAEO  to  be  filed  for  those  organizations 
which  have  not  received  an  SF  450,  Appendix  C  of  this  Regulation,  from  all 
reporting  individuals  required  to  file,  until  100%  compliance  has  been  achieved. 
These  monthly  reports  shall  be  forwarded  as  described  in  subsection  7-309.a., 
above. 


7-310.  Penalties 
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a.  Administrative  Penalties.  Anyone  failing  to  file  a 
report,  or  falsifying  or  failing  to  file  required  information,  may  be  subject  to 
disciplinary  action  by  the  employing  organization,  including  such  measures  as 
suspension  of  consideration  for  appointment,  reassignment  of  duties  and 
termination  of  employment. 

b.  Criminal  Liability.  Anyone  who  knowingly  or 
willfully  falsifies  information  on  a  report  may  be  subject  to  criminal  prosecution 
under  18  U.S.C.  1001  (reference  (d)). 

SECTION  4.  REFERENCES 

7-400.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2634, 
"Financial  Disclosures,  Qualified  Trusts,  and 
Certificates  of  Divestiture  for  Executive  Branch 
Employees,"  current  edition 

(b)  Public  Law  95-521,  "Ethics  in  Government  Act  of 
1979,”  October  26, 1978,  as  amended 

(c)  Title  5,  United  States  Code,  Sections  552,  552a, 
3371-3376,  and  5332 

(d)  Title  1 8,  United  States  Code,  Chapter  1 1,  Sections 
208  and  1001 

(c)  Executive  Order  12674,  "Principles  of  Ethical 
Conduct  for  Government  Officers  and  Employees,” 
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April  12, 1989,  as  amended 


* 


103 


#Secorid  Amendment  (CK2,  3/25/96) 


DoD  5500.7-R 


CHAPTER  8 

SEEKING  OTHER  EMPLOYMENT 

SECTION  1 .  GENERAL  RULES 

8-100.  Office  of  Government  Ethics  Regulation.  5  C.F.R.  2635, 
Subpart  F  (reference  (a))  in  subsection  2-100  of  this  Regulation,  provides  rules  on 
seeking  other  employment  that  apply  to  all  DoD  employees. 

SECTION  2.  CONFLICT  OF  INTEREST  -  f  18  U.S.C.  208^  (reference  (b)) 

8-200.  Negotiating  for  Employment.  See  5  C.F.R.  2635.603 
(reference  (a))  in  subsection  2-100  of  this  Regulation  for  provisions  on  conflicts 
of  interest  in  employment  negotiations  under  18  U.S.C.  208  (reference  (b)).  The 
provisions  of  18  U.S.C.  208  (reference  (b))  and  related  provisions  of  OGE 
regulations  do  not  apply  to  enlisted  members.  However,  provisions  similar  to 
1 8  U.S.C.  208  (reference  (b))  do  apply  to  enlisted  members  as  follows:  except  as 
approved  by  the  DoD  Component  DAEO  or  designee,  an  enlisted  member, 
including  an  enlisted  speciai  Government  employee,  shall  not  participate 
personally  and  substantially  as  part  of  his  official  DoD  duties,  in  any  particular 
matter  in  which  he,  his  spouse,  minor  child,  partner,  entity  in  which  he  is 
serving  as  officer,  director,  trustee,  partner  or  employee  or  any  entity  with  which 
he  is  negotiating  or  has  an  arrangement  concerning  prospective  employment, 
has  a  financial  interest.  See  18  U.S.C.  208  (reference  (b)),  subsections 
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1 -300(b)(1)(a)  and  5-301  of  this  Regulation,  and  5  C.F.R.  2635.603  (reference  (a)) 
in  subsection  2-100  of  this  Regulation. 

8-201.  Penalties.  Violation  of  18  U.S.C.  208  (reference  (b))  is 
punishable  by  a  fine  and  imprisonment.  The  full  range  of  administrative  sanctions 
may  also  be  imposed. 

SECTION  3.  PROCUREMENT  INTEGRITY  -  (41  U.S.C.  423(b)^ 

(reference  (c)) 


8-300.  Soliciting.  Accepting,  or  Discussing  Employment 


a.  During  the  conduct  of  a  procurement^  a 

procurement  official  may  not  knowingly,  directly  or  indirectly,  solicit  or  accept 
from,  or  discuss  with,  any  officer,  employee,  representative,  agent,  or  consultant 
of  a  competing  contractor,  any  future  employment  or  business  opportunity.  See 
FAR  3.104-6  (reference  (d))  in  Appendix  B  of  this  Regulation. 


official: 


b.  This  prohibition  does  not  apply  to  a  procurement 


( 1 )  After  he  leaves  Federal  Government  service; 

(2)  Who  is  employed  by  a  contractor, 
subcontractor,  consultant,  expert,  or  advisor  after  he  ceases  to  act  on  behalf  of,  or 
provide  advice  to,  the  procuring  agency  concerning  the  procurement; 
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(3)  Who  has  been  granted  recusal,  in  writing,  in 
accordance  with  the  provisions  of  FAR  3.104-6  (reference  (d))  in  Appendix  B  of 
this  Regulation  and  subsection  8-300.d.  of  this  Regulation,  below,  and  who  has  in 
fact  discontinued  participation  in  the  procurement; 

(4)  Whose  only  communication  with  a 
competing  contractor  is  to  reject  an  unsolicited  offer  of  employment  or  business 
opportunity  or  advise  the  competing  contractor  that  he  must  seek  recusal  prior  to 
any  discussions  regarding  the  unsolicited  offer; 

(5)  Who  has  made  inquiry  in  good  faith  of  the 
potential  contractor  and  been  advised  that  the  contractor  is  not  or  will  not  become 
a  competing  contractor  on  a  procurement  on  which  the  individual  is  a  procurement 
official;  or 


(6)  Where  the  procurement  official  engages  in 
conduct  in  good  faith  reliance  upon  a  written  ethics  advisory  opinion; 

(7)  After  the  procurement  has  been  concluded 
by  the  award  or  modification  of  a  contract  or  the  cancellation  of  the  procurement. 

c.  A  procurement  official  may  discuss  employment  or 
business  opportunities  with  a  competing  contractor  only  if  a  written  recusal 
request  was  submitted  and  approved  in  accordance  with  the  policy  and  procedures 
contained  in  FAR  3,104-6(c)  through  (h)  (reference  (d))  in  Appendix  B  of  this 
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Regulation.  The  head  of  the  contracting  activity  has  the  authority  to  approve  or 
disapprove  a  request  for  recusal;  however,  he  may  not  approve  recusal  for  a 
procurement  official  who  has  participated  personally  and  substantially  in  certain 
evaluation  functions  listed  in  subsection  3.104-6(c)  of  the  FAR  in  Appendix  B  of 
this  Regulation. 


d.  Any  DoD  procurement  official  or  former  DoD 
procurement  official  may,  by  written  request,  seek  advice  from  his  DoD 
Component  DAEO  or  designee  regarding  whether  he  may  be  precluded  by  the 
procurement  integrity  rules  from  engaging  in  a  specified  activity.  See  FAR 
3.104-8  (reference  (d))  in  Appendix  B  of  this  Regulation. 

( 1 )  The  request  must  provide  the  DoD 
Component  DAEO  or  designee  with  sufficient  information  to  make  a 
determination. 

(2)  The  DoD  Component  DAEO  shall  make  his 
determination,  in  writing,  within  30  days,  or  as  soon  thereafter  as  practicable. 

(3)  A  copy  of  the  request  and  the  ethics  advisory 
opinion  shall  be  retained  for  six  years,  in  accordance  with  DoD  Component 
procedures. 


8-301.  Penalties.  Violation  of  the  provisions  of  41  U.S.C.  423 
(reference  (c))  is  punishable  by  the  full  range  of  sanctions,  including  the 
following: 
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a.  Civil  Penalties.  Individual  violators  may  be  subject 
to  a  civil  fine  not  to  exceed  $100,000.  Violators,  other  than  individuals,  may  be 
subject  to  a  civil  fine  not  to  exceed  $1  million. 

*  b.  Administrative  Satictions.  See  subsection  10-300 

*  through  1 0-304  of  this  Regulation. 

*  SECTION  4.  DoD  GUIDANCE 

*  8-400.  Appearances.  DoD  employees  shall: 

a.  Ensure  that  the  prospect  of  employment  does  not 
affect  the  performance  or  non-performance  of  their  official  duties; 

b.  Ensure  that  they  do  not  communicate  inside 
information  to  a  prospective  employer;  and 

c.  Avoid  any  activity  that  would  affect  the  public's 
confidence  in  the  integrity  of  the  Federal  Government,  even  if  it  is  not  an  actual 
violation  of  the  law. 

*  8-401.  Written  Guidance.  DoD  employees  may  obtain 
counseling  and  written  advice  concerning  restrictions  on  seeking  other 
employment  fi’om  their  Ethics  Counselor; 
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a.  Although  the  counseling  and  advice  are  given  by 
DoD  attorneys  and  involve  the  interpretation  of  law  and  regulation  and  rendering 
of  legal  opinion,  no  attorney-client  or  other  confidential  relationship  is  created. 
Communications  made  to  an  Ethics  Counselor  in  seeking  such  advice  are  not 
privileged. 

b.  This  counseling  and  advice  is  personal  to  the 
current  or  former  DoD  employee.  It  does  not  extend  to  the  individual's  business, 
employer,  or  prospective  employer. 


(a)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch,"  current  edition 

(b)  Title  18,  United  States  Code,  Section  208 

(c)  Title  4 1 ,  United  States  Code,  Section  423 

(d)  Federal  Acquisition  Regulation,  Part  3. 104,  current 
edition 


110 


^Second  Amendment  (Ch2,  3/25/96) 


DoD  5500.7-R 


SECTION  4.  DoD  GUIDANCE  ON  18  (reference  (c)) 


9-400. 


EXfi 


\S  to  Restrictions  of  1 8  U.S.C.  207 


(reference  (c)).  The  restrictions  imposed  by  18  U.S.C.  207(a),  (c)  and  (d) 
(reference  (c))  do  not  apply  to  c-ommuni(^ons  made  solely  to  fbmish  scientific 
and  technical  information  that  are  authorized  by  the  Head  of  the  DoD 
Component. 


a.  To  obtain  such  an  authorization  in  the  case  of  former 

DoD  employees: 


(1)  The  head  of  the  DoD  Component  command  or 
organization  involved  shall  submit,  in  writing,  to  the  Head  of  the  DoD 
Component  a  request  that  the  former  E>oD  employee  be  permitted  to  participate 
in  a  particular  matter  fix>m  which  he  would  ordinarily  be  barred  under  1 8  U.S.C. 
207  (reference  (c)); 


(2)  The  Head  of  the  DoD  Component  or  designee 

may  determine  in  writing  that  such  participation  is  appropriate  if: 

(a)  The  former  DoD  employee  has 
mitstanding  scientific  ot  technological  qualifications; 

(b)  The  national  interest  of  the  United 
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States  would  be  served  by  such  participation; 


(c)  The  former  DoD  employee  has 
qualifications  that  are  otherwise  unavailable;  and 

(d)  The  Head  of  the  DoD  Component  or 
designee  has  consulted  with  the  DoD  Component  DA£0. 

b.  In  cases  involving  former  Federal  Government 
employees  other  than  former  DoD  employees,  authorization  may  be  obtained  in 
accordance  with  procedures  in  18  U.S.C.  207(j)(5)  (reference  (c)). 

SECTION  5.  POST-EMPLOYMENT  COUNSELING  AND  ADVICE 

9-500.  Written  Advice.  Current  and  former  DoD  employees 
may  obtain  counseling  and  written  advice  concerning  post-employment 
restrictions  from  the  Ethics  Counselor  of  the  DoD  Component  command  or 
organization  from  which  they  are  leaving,  or  have  left.  Federal  Government 
service.  Current  and  former  DoD  employees  are,  by  statute,  entitled  to  written 
advice  from  the  DoD  Component  DAEO  or  designee  under  4 1  U.S.C.  423 
(reference  (e)).  See  subsections  9-600.C.  of  this  Regulation,  below. 

a.  Although  ethics  counseling  and  advice  are  given  by 
DoD  attorneys  and  involve  interpretation  of  law  and  regulation  and  rendering  of 
legal  opinion,  no  attorney-client  or  other  conftdential  relationship  is  created. 
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Communications  made  to  an  Ethics  Counselor  in  seeking  such  advice  are  not 
privileged. 

b.  Ethics  counseling  and  advice  are  personal  to  the 
current  or  former  DoD  employee.  They  do  not  extend  to  anyone  else,  including 
his  business,  employer,  or  prospective  employer. 

9-501.  Delegation  of  Authority.  The  DoD  Component 

DAEO  may  specifically  delegate  authority  in  writing  for  Ethics  Counselors 
within  the  DoD  Component  to  provide  written  advice  under  41  U.S.C.  423 
(reference  (e)).  In  any  case  where  the  local  Ethics  Counselor  does  not  have  the 
authority  by  written  delegation,  he  shall  provide  the  counseling  and  obtain  the 
request  for  advice  and  necessary  supporting  information  from  the  DoD  employee 
and  forward  it  to  the  DoD  Component  DAEO  or  designee  who  has  been 
specifically  delegated  the  authority  in  writing  to  issue  the  written  advice. 


SECTION  6.  RESTRICTIONS  RESULTING  FROM  PROCUREMENT 

ACTIVITIES 


9-600.  41  U.S.C.  423  (reference  (c)) 


a.  Restrictions.  This  statute  restricts  a  former  DoD 
employee  who  was  a  procurement  official  with  respect  to  a  particular 
procurement  from  knowingly: 
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(1)  Participating  in  any  manner  on  behalf  of  a 
competing  contractor  in  any  negotiations  leading  to  the  award  or  modification  of 
a  defense  contract  for  such  procurement;  or 

(2)  Participating  personally  and  substantially  on 
behalf  of  tlie  competing  contractor  in  the  performance  of  such  defense  contract. 

b.  Period  of  Restrictions.  Both  restrictions  apply  for  a 
period  of  two  years  from  the  date  of  the  former  DoD  employee's  last  personal  and 
substantial  participation  in  the  procurement  on  behalf  of  the  Federal  Government. 
Neither  applies  unless  the  individual  was  a  DoD  employee  of  tlie  Federal 
Government  at  the  time  he  served  as  a  procurement  official. 

c.  Writtgn  Opinion 

(1)  A  DoD  employee  or  former  DoD  employee 
who  is  or  was  a  procurement  official  is,  by  statute,  entitled  to  a  written  opinion 
regarding  the  applicability  of  this  statute  to  his  specific  circumstances.  A  request 
for  such  an  opinion  shall  be  submitted  in  writing  to  the  Ethics  Counselor  serving 
the  boD  Component  command  or  organization  the  DoD  employee  is  leaving  or 
from  which  he  has  separated.  The  request  shall  set  forth  all  information  relevant 
to  the  request.  See  FAR  3. 104<8(e)  (reference  (0)  in  Appendix  B  of  this 
Regulation. 


(2)  Ethics  Counselors  who  have  not  been 
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delegated  specific  authority  in  writing  to  issue  41  U.S.C.  423  (reference  (e))  * 

written  opinions  shall  promptly  forward  the  request  to  the  DoD  Component 
DAEO  or  designee  who  has  such  authority. 

(3)  Written  opinions  shall  be  issued  within  30 
days  of  receiving  the  request,  together  with  ail  necessary  information. 

(4)  Where  the  DoD  employee  or  former  DoD 
employee  relies  in  good  faith  on  a  written  opinion  that  this  statute  is  not 
applicable  to  a  specific  situation,  the  DoD  employee  or  former  DoD  employee 
shall  not  be  found  to  have  knowingly  violated  the  restrictions  of  the  statute. 

(5)  A  copy  of  each  41  U.S.C.  423  (reference  (e))  * 

opinion  shall  be  retained  by  the  DoD  Component  DAEO  or  designee  for  three 

years. 


SECTION?. 


a.  Dual  Compensation  Laws.  A  retired  member  of  any 

uniformed  service  who  holds  a  civilian  position  with  the  Federal  Government  is 
subject  to  reduction  of  retired  pay  while  receiving  pay  fix>m  a  Federal 
Government  civilian  position.  The  term  ^retired  member"  means  anyone,  officer 
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or  enlisted,  entitled  to  receive  retired  pay.  The  term  "retired  pay"  includes  botli 
retired  and  retainer  pay.  The  current  law  generally  applies  to  retired  Regular 
officers,  retired  at  any  time,  and  to  all  former  members  of  the  uniformed  services 
who  left  active  duty  after  January  1 1,  1979.  See  5  U.S.C.  5532  (reference  (g))  for 
exceptions  to  this  general  rule. 

(1)  Thg  Dtfai  Compensation  RgductjoaFonpulas. 
There  are  two  provisions  in  the  current  dual  compensation  law  which  may 
operate  to  reduce  the  retired  pay  of  retired  members  of  the  uniformed  services 
who  hold  Federal  Government  civilian  positions. 

(a)  The  First  Reduction  Provision.  The 
first  reduction  provision  applies  only  to  retired  Regular  officers  who  retired  at 
any  time.  This  provision  operates  to  reduce  the  retired  pay  of  a  retired  Regular 
military  officer  receiving  pay  fi-om  a  Federal  Government  civilian  position 
regardless  of  the  amount  of  salary  firom  that  civilian  position.  It  provides  that 
such  retired  military  officer  is  entitled  to  receive  the  full  pay  of  the  civilian 
position,  but  retired  pay  will  be  reduced  to  an  annual  rate  equal  to  a  base  amount 
plus  one-half  of  the  remainder  of  the  retired  pay,  if  any.  The  base  amount  is 
increased  periodically  to  reflect  changes  in  the  Consumer  Price  Index.  See 
5  U.S.C.  5532(b)  (reference  (g)). 


(b)  The  Second  Reduction  Provision.  The 
second  reduction  provision  applies,  in  general,  to  all  retired  military  members 
who  first  received  retired  pay  after  January  1 1, 1979.  The  reduction  depends 
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upon  the  amount  of  pay  received  from  the  Federal  Government  civilian  position. 
This  provision  operates  to  reduce  the  retired  pay  of  a  retired  member  when  the 
annual  rate  of  pay  for  the  civilian  position  combined  with  the  annual  rate  of 
retired  pay  (reduced  in  the  case  of  retired  Regular  officers  as  discussed  in 
subsection  9--702.a.(l)(a)  of  this  Regulation^  above)  exceeds  the  annual  rate  of 
basic  pay  for  level  V  of  the  Executive  Schedule.  Reductions  are  computed  as 
follows: 


1  If  the  combination  of  pay  from 

the  civilian  position  and  retired  pay  exceeds  the  amount  currently  paid  for  level  V 
of  the  Executive  Schedule,  the  retired  pay  will  be  reduced  to  keep  the  total  at  the 
level  V  limit. 


Z  Reductions  to  retired  pay  are 
made  per  pay  period  whenever  the  combination  of  the  two  salaries  for  the  pay 
period  exceeds  the  pay  for  a  level  V  position  for  that  pay  period.  Reductions 
made  in  such  pay  periods  are  not  refundable  even  when  the  combined  pay 
amqunts  for  the  totai  year  is  less  than  the  annual  rate  for  level  V  of  the  Executive 
Schedule; 


1  The  amount  of  retired  pay  may 

not  be  reduced  to  an  amount  less  than  the  amount  deducted  from  the  retired  pay 
as  a  result  of  participation  in  any  survival's  benefits  in  connection  with  r^ired 
pay  or  veterans  insurance  programs  and  no  reductions  shall  be  made  to  retired 
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pay  based,  in  whole  or  in  part,  upon  disability  incurred  in  the  line  of  duty  as  a 
direct  result  of  armed  conflict  or  during  a  period  of  war. 

(2)  Waivers 

(a)  A  retired  member  may,  in  certain 
limited  circumstances,  obtain  a  waiver  so  that  his  retired  pay  would  not  be 
reduced  while  holding  a  Federal  Government  civilian  position.  See  5  U.S.C. 
5532(g)  (reference  (g)).  The  circumstances  under  which  a  waiver  may  be  granted 
are: 


1  On  a  case-by-case  basis  for  a 

retired  member  holding  a  Federal  Government  civilian  position  for  which  there  is 
exceptional  difficulty  in  recruiting  or  retaining  a  qualified  employee;  or 

2  For  temporary  employment  that 
is  necessary  due  to  an  emergency  involving  a  direct  threat  to  life  or  property,  or 
under  other  unusual  circumstances. 

(b)  The  Director,  0PM,  may  grant  a  waiver 
at  the  request  of  the  Head  of  an  Executive  Agency.  Additionally,  the  Director, 
0PM,  may  delegate  to  an  agency  the  authority  to  grant  waivers  for  the  temporary 
employment  of  retired  members  during  emergencies  or  other  unusual 
circumstances,  but  not  for  employment  necessitated  by  exceptional  difficulties  in 
recruiting  or  retaining  qualified  individuals.  Ihe  Director,  0PM,  has  delegated  to 
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DoD  authority  to  approve  dual  compensation  restriction  waivei's  in  certain 
circumstances  at  installations  scheduled  for  closure. 

(c)  Waivers  are  to  be  the  exception,  not  the 
rule.  If  appropriate,  however,  a  waiver  may  be  obtained  for  either  or  both  of  the 
dual  compensation  reductions.  See  5  C.F.R.  553  (reference  (h))  for  procedures  * 

for  obtaining  a  waiver. 

b.  Post-Military  Sgrvicg  Employmgnt  in  DoP  undgr 
5  U.S.C.  3326  (reference  (g)).  As  of  November  6, 1992,  the  suspension  of  this  * 

provision  ended.  See  DoD  Directive  1402.1  (reference  (i)).  To  avoid  * 

appearances  of  favoritism  or  preferential  treatment,  retired  military  members  may 
not  be  selected  to  fill  civil  service  positions  in  DoD  (including  non-appropriated 
fund  instrumentalities)  within  180  days  following  retirement  unless: 

( 1 )  The  appointment  is  authorized  by  the 
Secretary  of  a  Military  Department  or  designee,  or  by  OPM  if  the  position  is  in 
the  competitive  service; 


(2)  The  minimum  rate  of  basic  pay  for  the  position 
has  been  increased  imder  5  U.S.C.  5305  (reference  (g));  or 

(3)  A  state  of  national  emergency  exists. 
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9-701.  Foreign  Employment  Restrictions 


a.  Article  I,  Section  9,  Clause  8,  of  the  Constitution  of 
the  United  States  (reference  (j)),  prohibits  any  person  holding  any  office  of  profit 
or  trust  under  the  Federal  Government  from  accepting  any  present,  emolument, 
office,  or  title  of  any  kind  whatever  from  any  king,  prince,  or  foreign  state 
without  the  consent  of  Congress. 

( 1 )  This  provision  prohibits  employment  of  all 
retired  military  members,  both  officer  and  enlisted  and  both  Regular  and  Reserve, 
by  a  foreign  government  unless  Congressional  consent  is  first  granted.  See 

44  Comp.  Gen.  130  (reference  (k)). 

(2)  Employment  by  educational  or  commercial 
institutions  owned,  operated,  or  controlled  by  a  foreign  government  is  included 
within  the  scope  of  this  restriction. 

(3)  The  penalty  for  violation  is  withholding  the 
retired  military  member's  retired  pay  in  an  amount  equal  to  the  foreign  salaty 
illegally  received.  See  61  Comp.  Gen.  306  (reference  (1)). 

b.  Congress  has  c(»sented  to  the  acceptance  of  civil 
onployment  with  a  foreign  government  by,  among  others,  retired  Regular 
military  members  and  Reserve  military  monbers,  if  bodi  the  Seoetary  of  the 
Military  DqMutment  and  the  Secretary  of  State  ai^Move  the  employment  See 
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37  U.S.C.  908  (reference  (m)).  Because  approval  is  prospective  only,  foreign 
civil  employment  should  not  be  accepted  until  approval  has  been  obtained. 
Retired  military  members  who  wish  to  accept  such  emplo3mient  should  submit  a 
written  request  for  approval  to  the  Secretary  of  their  Military  Department  through 
appropriate  channels.  The  request  must  fully  describe  the  contemplated 
employment  and  the  nature  and  extent  of  the  involvement  with  the  foreign 
government. 


c.  A  former  military  member  desiring  employment  with 
a  foreign  government  or  any  foreign  business  interest  may  be  required  to  register 
as  an  agent  of  a  foreign  principal  under  the  Foreign  Agents  Registration  Act  of 
1938, 22  U.S.C.  61 1  et.  seq.  (reference  (n)).  Any  person  who  acts  as  an  agent  of 
a  foreign  principal  must  file  a  registration  statement  with  the  U.S.  Attorney 
General. 

SECTION  8.  RESTRICTIONS  ON  FORMER  SENIOR  APPOINTEES 

9-800.  Executive  Order  12834.  E.O.  12834  (reference  (o)),  in 
subsection  12-200  of  this  Regulatitm,  requires  contractual  ethics  commitments 
regarding  post-Oovemment  service  employment  fix>m  full-time,  non-career 
Presidential,  Vice-Presidential  or  Agoicy  Head  appointees  in  an  Executive 
Agency  whose  rate  of  basic  pay  is  not  less  than  the  rate  for  level  V  of  the 
Executive  Schedule,  excq>t  for  those  appointed  as  members  of  the  senior  foreign 
service  or  solely  as  uniformed  sovice  commissioned  officers.  See  E.0. 12834 
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*  (reference  (o))  in  subsection  12-200  of  this  Regulation  and  OGE  Form  203, 
"Senior  Appointee  Pledge,"  J?uiuary  1993,  and  OGE  Form  204,  "Trade 
Negotiation  Pledge,"  January  1993,  Appendix  C  of  this  Regulation. 

SECTION  9.  RESTRICTIONS  ON  DEALING  WITH  CURRENT  OR  FORMER 

DoD  EMPLOYEES 

9-900.  General  Rule.  Current  DoD  employees  shall  not  knowingly 
deal,  on  behalf  of  the  Federal  Government,  with  current  or  former  DoD 
employees  whose  participation  in  the  transaction  violates  any  statute  or  DoD 
directive,  regulation  or  policy. 

9-901.  Terminal  Leave 

a.  Military  members  on  terminal  leave  may  accept 
civilian  employment  with  the  Federal  Government  and  are  entitled  to  the  pay  of 
that  civilian  position  in  addition  to  the  pay  and  allowances  to  which  entitled 

*  while  on  terminal  leave.  See  S  U.S.C.  5S34a  (reference  (g)). 

b.  A  military  officer  on  active  duty  may  not  accept  a 
civil  office  with  a  State  or  local  government,  nor  may  he  perform  the  duties  of 

*  such  an  ofiBce.  See  10  U.S.C.  973(bX3)  (reference  (p)).  This  applies  while  the 

*  military  ofiBcer  is  on  terminal  leave.  See  56  Comp.  Gen.  8SS  (refoence  (q)). 

*  SECTION  10.  BEEERENCES 
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9-1000.  References 


(a)  Title  5,  Code  of  Federal  Regulations,  Part  2637, 
"Regulations  Concerning  Post-Employment  Conflict 
of  Interest,"  current  edtion 

(b)  Title  S,  Code  of  Federal  Regulations,  Part  2641 , 
"Post-Employment  Conflict  of  Interest  Restrictions," 
current  edition 

(c)  Title  1 8,  United  States  Code,  Sections  207, 281,  and 


1001 

(d)  Office  of  Government  Ethics  Memorandum, 

"Revised  Materials  Relating  to  18  U.S.C. 

207,"  November  5, 1992 

(e)  Title  4 1 ,  United  States  Code,  Section  423  * 

(f)  Federal  Acquisition  Regulation,  Part  3 . 1 04,  current  * 

edition 

(g)  Title  5,  United  States  Code,  Sections  3326, 5305,  * 

5532,  and  5534 

(h)  Title  5,  Code  of  Federal  Regulations,  Part  553,  * 


"Reemployment  of  Military  and  Civilian  Retirees  to 
Meet  Exceptional  Employment  Needs,"  current 
edition 

(i)  DoD  Directive  1402.1,  "Employment  of  Retired 
Members  of  the  Armed  Forces  (NOTAL)," 
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January  21, 1982 

0)  United  States  Constitution,  Article  I,  Section  9, 
Clause  8 

(k)  Decision  of  the  Comptroller  General,  Volume  44, 
page  130  (1964) 

(l)  Decision  of  the  Comptroller  General,  Volume  6 1 , 
page  306  (1982) 

(m)  Title  37,  United  States  Code,  Section  908 

(n)  Title  22,  United  States  Code,  Section  61 1  et  seq 

(o)  Executive  Order  12834,  "Ethics  Commitments  by 
Executive  Branch  Appointees,”  January  20, 1993 

(p)  Title  10,  United  States  Code,  Section  973 

(q)  Decision  of  the  Comptroller  General,  Volume  56, 
page  855  (1977) 
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10-100.  Penalties.  Penalties  for  violation  of  the  rules 
republished  in,  and  prescribed  by,  this  Regulation  include  the  full  range  of 
applicable  criminal,  civil  and  administrative  sanctions  for  current  DoD 


employees,  including  punishment  under  the  UCMJ  (reference  (a))  for  military 
members.  Many  of  the  statutes  that  regulate  the  post-Oovcmment  service 
employment  activities  of  former  or  retired  DoD  employees  also  provide  for 
specific  criminal  and  administrative  sanctions.  This  Chapter  sets  out  the 
requirements  for  reporting  and  inquiry  to  «isure  that  ethics-related  laws  and 
regulations  are  properly  enforced  and  that  appropriate  administrative  or 
disciplinary  action  is  taken. 


SECTION  2. 


10-200.  Reporting  Suspected  Violations.  With  the  excq>tion  of  the 
provisions  of  41  U.S.C.  423  (referaice  (b))  that  are  addressed  in  subsection 
10-202  of  this  Regulation,  below,  DoD  employees  who  suspect  that  a  violation  of 
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this  Regulation  has  occurred  shall  report  the  matter  to  any  of  the  following: 


a.  The  DoD  employee's  Agency  Designee; 

b.  The  suspected  violator's  Agency  Designee; 

c.  The  head  of  the  DoD  Component  command  or 
organization; 

d.  Any  Ethics  Counselor; 

e.  The  DoD  Component's  IG; 

f.  The  DoD  Component's  criminal  investigative  office; 
or 

g.  The  DoD  hotline  or  DoD  Component  hotline. 

10-201.  Receipt  of  Report 

a.  DoD  Component  investigative  offices  shall  consult 
local  Ethics  Counselors  as  appropriate  to  ensure  that  up-to-date  expertise  is 
applied  in  the  investigation  of  each  suspected  violation  of  this  Regulation  in 
recognition  of  rapidly  changing  rules  and  statutes  in  the  ethics  area. 
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b.  If  a  suspected  violation  is  reported  to  some  entity 
other  than  those  named  in  10-200.d.  through  g.  of  this  Regulation,  above,  then  the 
notified  person  shall  promptly  report  the  matter  to  his  Ethics  Counselor. 

c.  An  Ethics  Counselor  who  receives  a  report  shall 
review  the  facts  and,  if  the  facts  tend  to  support  a  violation,  report  the  allegation 
to  the  appropriate  investigative  organization  or,  through  the  chain  of  command  or 
supervision,  to  the  head  of  the  DoD  Component  command  or  organization  of  the 
suspected  violator.  In  addition,  the  Ethics  Counselor  must  ensure  that  the 
following  is  accomplished: 


(1)  If  a  violation  of  18  U.S.C.  203, 205, 207, 208 
or  209  (reference  (c))  is  suspected,  the  matter  shall  be  reported  to  the  DoD 
Component's  criminal  investigative  organization.  The  investigative  organization 
is  responsible  for  investigating  the  allegation  and  notifying  DoJ  in  accordance 
with  DoD  Directive  5S2S.7  (reference  (d)).  In  addition,  the  Ethics  Counselor 
shall: 


(a)  Report  to  the  DoD  Component  DAEO 

as  follows: 

1  The  name  and  position  (optional) 
of  the  informant; 
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2  The  name  and  position  of  the 
suspect; 

2  The  suspected  offense; 

^  Tlie  facts,  as  known  or  believed; 

2  The  status  of  any  action  being 
taken. 

(b)  File  periodic  follow-up  rq)orts  with  the 
DoD  Component  DAEO  imtil  a  final 
determination  is  made; 

(c)  If  the  matter  is  referred  to  the  DoJ  or 
the  U.S.  Attorney,  include  OGE  Form 
202,  '^Notification  of  Conflict  of 
Interest  Referral,"  January  1992, 
Appendix  C  of  this  Regulation,  in  the 
referral  packet  and  send  a  copy  to  the 
DoD  Component  DAEO  for  forwarding 
to  OGE. 

(2)  If  a  violation  of  1 8  U.S.C.  201  (reference  (c)) 
is  suspected,  it  shall  be  handled  in  the  same  manner  as  subsection  10-201.c.(lXa) 
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of  this  Regulation,  above,  except  that  OGE  Form  202,  Appendix  C  of  this 
Regulation,  is  not  used  for  referrals; 

(3)  If  a  violation  of  5  C.F.R.  2635  (reference  (e)) 
in  subsection  2-100  of  this  Regulation  involving  a  loss  to  the  Federal 
Government  of  $5,000  or  more  is  suspected,  the  Ethics  Counselor  shall  report  the 
matter  to  the  DoD  Component  D  AEO  in  the  same  manner  as  in  subsection 
10-201. c.(l)(a)  of  this  Regulation,  above. 

d.  In  addition,  if  any  of  the  above  violations  fall  within  a 
DoD  Component's  procurement  fraud  program,  the  Ethics  Counselor  shall  ensure 
that  referrals,  coordinations,  and  reports  required  by  that  program  are 
accomplished.  If  the  matter  includes  a  suspected  violation  of  the  Gratuities 
Clause  in  a  defense  contract,  the  Ethics  Counselor  shall  report  the  matter  in 
accordance  with  DoD  Component  procedures  issued  pursuant  to  FAR  3.203 
(reference  (f))  in  Appendix  B  of  this  Regulation.  See  subsection  10-202  of  this 
Regulation,  below. 


e.  For  matters  not  handled  within  the  DoD  Component's 

procurement  fraud  program,  any  civil  or  criminal  referrals  to  DoJ  or  the  local 
U.S.  Attorney  of  violations  of  this  Regulation  shall  be  coordinated  with  the  DoD 
Component  DAEO.  The  DoD  Component  DAEO  shall  be  informed  of  referrals 
of  violations  of  this  Regulation  handled  within  the  DoD  Component's 
procurement  fraud  program. 
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10-202.  Violations  of  41  U.S.C.  423  (reference  (b)) 


a.  Administrative  Sanctions.  Suspected  violations  of 
41  U.S.C.  423  (reference  (b))  shall  be  processed  in  accordance  with  FAR 
3.104-1 1  (reference  (f))  in  Appendix  B  of  this  Regulation.  See  41  U.S.C. 
423(h)(2)  (reference  (b)). 

b.  Civil  Sanctions.  Suspected  civil  violations  may  be 
referred  through  the  DoD  Component  DA£0  to  DoJ.  See  41  U.S.C.  423(i) 
(reference  (b)). 


c.  Criminal  Sanctions.  Suspected  violations  that 
involve  the  improper  release  of  source  selection  information  should  be  referred  to 
the  appropriate  criminal  investigative  organization.  See  41  U.S.C.  423(j) 
(reference  (b)). 


d.  Reporting.  Any  suspected  violation  of  the  provisions 
of  41  U.S.C.  423  (reference  (b))  shall  be  reported  as  soon  as  practicable  to  the 
appropriate  contracting  officer.  See  41  U.S.C.  423(h)(1)  (reference  (b)).  Any 
actions  taken  as  the  result  of  the  above  letenals  shall  be  reported  to  the  DoD 
Component  DAEO  in  accordance  with  subsection  10-201.c.(l)(a)  of  this 
Regulation,  above. 

SECTION  3.  REFERENCES 
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10-300.  References 

(a)  Title  10,  United  States  Code,  Sections  801-940 
(Uniform  Code  of  Military  Justice) 

(b)  Title  41,  United  States  Code,  Section  423 

(c)  Title  1 8,  United  States  Code,  Sections  201, 203, 205, 
207,208,209 

(d)  DoD  Directive  5525.7,  ’’Implementation  of  the 
Memorandum  of  Understanding  Between  the 
Department  of  Justice  and  the  Department  of  Defense 
Relating  to  the  Investigation  and  Prosecution  of 
Certain  Crimes,”  January  22, 1985 

(e)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 
’’Standards  of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch,”  current  edition 

(f)  Federal  Acquisition  Regulation,  Parts  3 . 1 04  and 
3.203,  current  edition 
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(3)  If  the  DoD  Component  DAEO  makes,  with  the  approval 

of  OGE,  a  written  determination  that  it  is  impractical  to  accomplish  Cl  AET  training  in  the  presence 
of  a  Qualified  Individual,  then  DoD  employees  vdio  aifi  required  to  receive  AET  may  be  trained  by 
other  means  within  the  minimum  training  requirement  set  out  by  OGE  in  5  C.F.R.  2638.704 
(reference  (a))  in  subsection  1 1-100  of  this  Regulation,  above.  OGE  requires  the  written 
determination  to  identify  the  particular  DoD  «np!oyees  or  groups  of  DoD  employees  concerned 
and  the  specific  circumstances  that  make  the  presence  of  a  (Qualified  Individual  impractical  (mere 
administrative  inconvenience  or  cost  to  an  agency,  standing  alone,  shall  not  justify  such 
determination). 


c.  The  term  "immediate  office”  as  used  in  S  C.F.R.  2638.703 
(reference  (a))  in  subsection  1 1-100  of  this  Regulation,  above,  shall  mean  the  local  Etliics 
Counselor's. 


d.  CIAET  shall  be  a  minimum  of  one  hour. 


e.  Those  DoD  employees  who  are  required  to  receive  AET  will 
satisfy  their  1993  annual  ethics  training  obligation  if  they  attended  CIAET  in  1992  or  1993. 


11-301. 


Initial  Ethics  Training  HE'D  for  New  DoD  Employees 


a.  Within  90  days  of  entering  on  duty,  all  DoD  employees  who 
did  not  receive  CIAET,  including  those  required  to  receive  AET  arxl  enlisted  members,  shall 
receive  lET  for  new  DoD  employees. 


b.  lET  shall  be  accomplished  in  person  by  a  Qualified  Individual 
or  by  recording  in  the  presence  of  a  Qualified  Individual,  and  such  lET  shall  qualify  as  AET  for 
the  year  the  new  DoD  employees  entered  on  duty,  subject  to  the  following  exceptions: 

(1)  If  the  DoD  Component  DAEO  determines  it  is 

impractical  to  accomplish  lET  in  the  presence  of  a  Qualified  Individual,  DoD  employees  who  are 
DOt  requited  to  receive  AET  may  be  trained  by  other  means  within  the  minimum  training 
requirements  set  out  by  OGE  in  S  C.F.R.  2638.703  (reference  (a))  in  subsection  1 1-100  of  this 
R^ulation,  above; 


(2)  If  the  DoD  Component  DAEO  detmnines  that  it  is 
inqxactical  to  accomplish  lET  in  the  presence  of  a  (Rifled  Individual,  dien  DoD  employees 
UB  requbed  to  receive  AET  may  be  trained  by  other  means  widiin  die  minimum  training 
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requirement  set  out  by  OGE  in  S  C.F.R.  2638.704  (reference  (a))  in  subsection  1 1-100  of  this 
Regulation,  provided  that  such  DoD  employees  receive  additional  aimual  ethics  training,  either 
CIAET,  lET  or  AET,  if  more  than  three  months  remain  of  the  calendar  year  in  which  those  DoD 
employees  entered  on  duty. 


c.  The  term  "immediate  office”  as  used  in  5  C.F.R.  2638.703 
(reference  (a))  in  subsection  1 1-100  of  this  Regulation,  above,  shall  mean  the  local  Ethics 
Counselor's  office. 


d.  lET  shall  be  a  minimum  of  one  hour. 

1 1-302.  Annual  Ethics  Training  (AET) 

a.  Beginning  in  calendar  year  1994,  all  DoD  employees  file 
an  SF  278  or  SF  450,  Appendix  C  of  this  Regulation,  contracting  officers  and  procurement 
officials,  shall  receive  ethics  training  annually. 

b.  AET  shall  be  accomplished  in  person  by  a  Qualified  Individual 
’  or  by  telecommunications,  computer-based  methods,  or  recorded  means,  that  are  prepared  by  a 

Qualified  Individual,  subject  to  the  following  exceptions: 

(1)  If  the  DoD  Component  DAEO  determines  it  is 
impractical  to  accomplish  AET  by  the  means  described  in  subsection  1 1  -302.b.  of  this  Regulations, 
above,  then  special  Government  employees  and  military  officers  serving  fewer  than  30  consecutive 
days  aimually,  may  be  trained  by  other  means. 

(2)  If  the  DoD  Component  DAEO  makes  a  written 
d^eimin^on  that  it  is  impractical  to  accomplish  AET  by  the  means  described  in  subsection 
1  l-302.b.  of  this  Regulation,  above,  dien  DoD  «npIoyees  other  than  special  Government 
employees  and  militaiy  members  serving  fewer  than  30  days  annually  nuy  be  trained  by  other 
means  as  kmg  as  a  minimum  of  one  hour  of  official  time  is  set  aside  for  such  employees  to  review 

*  training  materials. 


11-303.  Anmial  Ethics  Trainlnff  Plans.  DoD  Agency  (see  definition  of 
”  Agency  *0  ethies  training  plans  Ibr  1994  and  subsequent  ethics  training  plans  in  accordance  wiOi 
subee^ions  1 1-301  and  1 1-302  of  this  Regulatkm,  idwve,  shall  be  submitted  DoD  Comptment 
DAEOs  or  designees  directly  to  OOE  with  copies  ftunished  to  SOCO.  DoD  Components  that  are 
not  Agencies  ahali  submit  annual  ethics  traini^  plans  to  SOCO  fbr  anxoval  and  inclusion  in  the 
etfiics  training  plan  SOTO  ndmihs  to  OOE 
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APPENDIX  A 
DIGEST.OFLAa!:S 

SECTION  1.  DqDtSPECIFIC  STATUTES 

A>100.  Synopsis  of  Laws.  DoD  employees  and  former  DoD  employees  are 
cautioned  that  the  descriptions  of  the  laws  and  regulations  in  this  Regulation  should  not  be  the  only 
source  relied  upon  to  make  decisions  regarding  their  activities.  Although  the  descriptions  do 
provide  general  guidelines,  the  descriptions  are  not  exhaustive  and  restrictions  are  dependent  on 
the  specific  facts  in  a  particular  case.  Accordingly,  DoD  employees  and  former  DoD  employees 
are  encouraged  to  discuss  specific  cases  with  a  DoD  Component  Ethics  Counselor  (no 
attorney-client  privilege)  or  with  private  counsel. 

A-101.  10  U.S.C.  2397a.  •'Requirements  Relating  to  Private  Employment  Contacts 


a.  This  statute  was  repealed  on  February  10,  1996,  by  Pub.  L.  104-106.  It  * 

applied  to  civilian  DoD  employees  at  pay  rates  of  GS/GM-1 1  or  above  and  to  military  officers  in  * 

grades  0-4  or  above.  If  such  an  individual  participated  in  the  performance  of  a  procurement 

function  in  connection  with  a  DoD  awarded  defense  contract  and  was  contacted  by  the  defense  * 

contractor  to  whom  the  defense  contract  was  awarded  regarding  future  employment  opportunities 
with  the  defense  contractor,  the  individual  was  required  to:  * 

( 1 )  Promptly  report  the  contact  to  his  supervisor  and  to  the  DoD 
Component  DAEO;  and 

(2)  Disqualify  himself  from  all  participation  in  the  performance  of 
procurement  functions  relating  to  contracts  of  the  defense  contractor. 

b.  A  DoD  employee  was  not  required  to  report  an  initial  contact  with  a  defense  * 

contractor  or  disqualify  himself  if  he  terminated  the  contact  inunediately  and  rejected  any  offer  of 
employment  The  individual  had  to  make  a  report  and  disqualify  himself,  however,  if  subsequent 
contacts  were  made. 

A-102.  10  aS.C.  2397.  "Employees  or  Former  Employees  of  Defense  Contractors: 

Rqports."  This  statute  was  repealed  on  February  10, 1996,  by  Pub.  L.  104-106.  It  required  all  * 

former  civilian  DoD  employees  OS/OM-13  or  above,  or  military  officers  0-4  or  above,  to  file  DD 
Form  1787,  Appendix  C  of  this  Regulation,  for  period  of  two-years  after  leaving  Federal 
(3oveinment  s^ce,  if  die  former  DoD  employee  was  employed  with  a  defense  contractor  v^o  * 

had  been  awarded  $10  million  in  defense  contracts  during  tlw  year  preceding  employment  of  the  * 

former  DoD  nnployee,  and  the  former  DoD  employee  received  at  least  $25,000  a  year  ($12  per  * 
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hour)  from  the  defense  contractor. 


A-103.  10  U.S.C.  2397b.  "Certain  Former  DoD  Procurement  Officials:  Limitations 

on  Employment  bv  Contractors".  This  statute  was  repealed  on  February  10, 1996,  by  Pub.  L.  104- 
106.  It  imposed  a  two  year  prohibition  on  former  civilian  DoD  employees  GS/GM-13  and  above, 
and  former  military  officers  0-4  and  above,  from  accepting  more  than  $250  in  payment,  gift, 
benefit,  reward,  favor,  or  gratuity  (i.e.,  compensation)  from  defense  contractors  who  had  defense 
contracts  in  a  total  amount  greater  than  $10  million  during  the  fiscal  year  preceding  the  fiscal  year 
that  such  compensation  was  accepted,  if  the  individual: 

a.  Spent  the  majority  of  his  working  days  during  the  two-year  period  prior  to 
leaving  Federal  Government  service  performing  a  procurement  function  at  a  site  or  plant  owned  or 
operated  by  the  defense  contractor;  or 

b.  Performed  procurement  functions  relating  to  a  major  system,  on  a  majority 
of  the  individual's  working  days  during  the  two-year  period  prior  to  leaving  Federal  Government 
service,  and  in  the  performance  of  those  functions  participated  personally  and  substantially  in  a 
manner  involving  decision-making  responsibilities,  through  contact  with  the  defense  contractor;  or 

c.  In  the  case  of  former  DoD  employees.  Senior  Executive  Service  and  above, 
and  former  military  officers  0-7  and  above,  acted  as  a  primary  representative  of  the  United  States 
during  the  two-year  period  prior  to  leaving  Federal  Government  service,  in  the  negotiation  of  a 
defense  contract  in  an  amount  in  excess  of  $10  million  with  the  defense  contractor,  or  in  the 
negotiation  of  an  unresolved  claim  in  excess  of  $10  million. 

A- 104.  18  U.S.C.  281.  "Restriction  or  Retired  Military  Officers  Regarding  Certain 

Matters  Affecting  the  Government" 

a.  This  statute  was  repealed  on  February  10,  1996,  by  Pub.  L.  104-106.  It 
prohibited  a  retired  military  officer  of  the  Armed  Forces  from  accepting  any  compensation,  for  a 
period  of  two-years  after  release  from  active  duty,  for  the  representation  of  any  individual  in  the 
sale  of  anything  to  the  United  States  through  the  Military  Department  from  which  the  military 
officer  retired. 


b.  The  statute  also  prohibited  a  retired  military  officer,  during  the  two-year 
period  following  the  military  officer’s  release  fix>m  active  duty,  from  prosecuting  or  assisting  it< 
prosecution  of  any  claim  against  the  United  States  involving  the  Military  Department  from  which 
the  military  officer  retired,  or  involving  any  subject  matter  with  which  die  military  officer  was 
directly  connected  while  in  an  active  duty  status. 

A-105.  37  U.S.C.  801.  "Restriction  on  Payment  to  Certain  Qlficcrs*'.  This  statute 

was  repealed  on  October  13,  1994,  by  Pub.  L.  103-335.  It  prohibited  the  Federal  Government 
from  paying  any  retired  officer,  for  a  period  of  three  years  after  such  military  officer's  name  was 
placed  on  a  retired  list  of  the  Regular  Army,  Navy,  Air  Force  or  Marine  Corps,  who  was  engaged 
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for  himself  or  others  in  selling,  or  contracting  or  negotiating  to  sell,  supplies  or  war  material  to  an 
agency  of  DoD,  the  Coast  Guard,  the  Public  Health  Service,  or  the  National  Oceanic  and 
Atmospheric  Administration. 

SECTION  2.  QTHERLAW.S  RELATEaXQ.STANDARDS  QF  ETHICAL  CONDUCT 

I 

A-200.  OGE  Digest.  Other  ethics  statutes  are  summarized  in  5  C.F.R.263S.80l(d) 
and  902  in  subsection  2-100  of  this  Regulation. 

I 

'  A-201 .  Related  Statutes.  Engaging  in  the  following  activities  may  subject  current 

and  former  DoD  employees  to  criminal  and/or  other  penalties: 

a.  Aiding,  abetting,  counseling,  commanding,  inducing,  or  procuring  another 
to  commit  a  crime  under  any  criminal  statute  (18  U.S.C.  2); 

b.  Concealing  or  failing  to  report  to  proper  authorities  the  commission  of  a 
felony  under  any  criminal  statute  if  the  individual  knew  of  the  actual  commission  of  the  crime 
(18  U.S.C.  4); 


c.  Conspiring  with  one  or  more  persons  to  commit  a  crime  under  any  criminal 

statute  or  to  defraud  the  United  States,  if  any  party  to  the  conspiracy  does  any  act  to  further  the 
object  of  the  conspiracy  (18  U.S.C.  371); 


d.  Misuse  of  a  Federal  Government  vehicle  (31  U.S.C.  1344  and  1349(b)); 

e.  Interference  in  an  examination  or  personnel  action  in  connection  with 
Federal  Government  employment  (18  U.S.C.  1917); 

f.  Conversion  of  Federal  Government  property  (18  U.S.C.  641); 

g.  Private  use  of  public  money  (1 8  U.S.C.  653),  embezzlement  of  the  money 
or  property  of  another  individual  in  the  possession  of  a  DoD  employee  by  reason  of  his  Federal 
Government  employment  (18  U.S.C.  654); 


h.  Certain  political  activities  (5  U.S.C.  7321-7327, 1 8  U.S.C.  600-603  and 
606-607  apply  to  civilian  DoD  employees,  and  DoD  Directive  1344.10  applies  to  inilitary 
members); 


i.  Failing  to  register  under  the  Foreign  Agents  Registration  Act  of  1 983  and 
acting  as  an  agent  of  a  foreign  principal  when  required  to  register  (18  U.S.C.  219); 


J- 


Soliciting  contributions  for  gifts  or  giving  gifts  to  superiors,  or  accepting 
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gifts  from  subordinates  (5  U.S.C.  73S1)  applies  to  civilians;  regulations  set  out  in  5  C.F.R. 
2635.301  through  304  in  subsection  2-100  of  this  Regulation,  and  subsection  2-203  of  this 
Regulation,  apply  to  both  military  and  civilian  DoD  employees; 

k.  Accepting,  without  statutory  authority,  any  present,  emolument,  office  or 
title,  or  employment  of  any  kind,  from  any  king,  prince,  or  foreign  state  without  the  consent  of  the 
Congress;  this  restriction  applies  to  any  person  holding  any  office  or  profit  in  or  trust  of  the 
Federal  Govenunent,  including  all  retired  military  members  and  Regular  enlisted  members  (Article 
I,  Section  9,  Clause  8,  of  the  Constitution  of  the  United  States;  exceptions  to  this  restriction  are  at 
37  U.S.C.  908); 

l.  Union  activities  of  military  members  (10  U.S.C.  976); 

m.  Violating  merit  system  principles  (5  U.S.C.  2301). 
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f.  Individual  conduct,  official  programs  and  daily  activities 
within  DoD  shall  be  accomplished  lawfully  and  ethically; 

g.  DoD  employees  shall  adhere  strictly  to  DoD  policy  of 
equal  opportunity,  regardless  of  race,  color,  religion,  gender,  age,  nation^  origin,  or  handicap,  in 
accordance  with  applicable  laws  and  regulations. 

SECTION  4.  GENERAL  RESPONSmiLITIES 

1 -400.  The  Head  of  each  DoD  Component  shall; 

a.  Exeicise  personal  leadership  and  take  personal 

*  responsibility  through  the  DoD  Component  DAEO  or  designee  for  establishing  and  maintaining 
the  DoD  Component's  ethics  program  and  be  personally  accountable  for  the  DoD  Component's 
compliance  with  eveiy  requirement  of  this  Regulation,  including  the  ethics  and  procurement 
integrity  training  requirements; 

b.  When  authorized,  appoint  a  DoD  Component  DAEO, 
through  a  formal  written  delegation  of  authority,  who  is  qualified  to  oversee  and  supervise  the 
DoD  Component's  ethics  programs  for  DoD  employees,  both  civilian  and  militaiy.  (The  GC, 
DoD,  may  serve  as  the  DAEO  for  several  DoD  Components); 

c.  When  authorized,  appoint  a  DoD  Component  Alternate 
DAEO  who  shall  serve  in  the  absence  of  the  DoD  Component  DAEO; 

d.  Provide  sufficient  resources  (including  funding  and 
investigative,  audit,  legal,  training  and  administrative  staff)  to  enable  the  DoD  Component 

*  DAEO  or  designee  to  implement  and  administer  the  DoD  Component's  ethics  programs  in  a 
positive  and  effective  manner. 

1-401.  Each  DoD  Component  Designated  Agency  Ethics  Official 

(DAEO)  shall; 


a.  Be  responsible  for  the  implementation  and  administration 
of  all  aspects  of  the  DoD  Component  ethics  program  and  manage  and  oversee  local 
implementation  and  administration  of  all  matters  relating  to  ethics  covered  by  this  Regulation. 

b.  Appoint  DoD  Component  Deputy  DAEOs  and  Ethics 
Counselors  and  delegate  to  them  written  authority  to  act  on  behalf  of  the  DoD  Component 
DAEO; 


c.  Ensure  that  ethics  advice  (and  facts  relied  upon  for  such 
advice)  is  in  writing,  when  practicable; 
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d.  Ensure  that  written  opinions  regarding  the  applicability  of 
10  XJ.S.C.  2397b  (reference  (c))  and  41  U.S.C.  423  (reference  (b))  are  provided  within  30  days  of 
request  by  any  DoD  employee  provided  that  tlie  request  is  accompanied  by  complete  and  foil 
information  necessary  to  render  an  opinion; 

e.  Ensure  the  proper  collection,  review,  and  handling  of  the 
DoD  Component's  financial  and  employment  disclosure  reports,  including  those  submitted  by 
Presidentid  appointees  for  confirmation  purposes; 

f  Be  responsible  for  the  implementation  and  administration 
of  ethics  and  procurement  integrity  training  and  ensure  that  necessary  resources  are  available  to 
accomplish  such  training; 


g.  Provide  periodic  ethics  and  procurement  integrity  training 

for  Ethics  Counselors; 

h.  Certify  Qualified  Individuals  to  conduct  ethics  training; 

i.  Assist  Agency  Designees,  tlirough  the  chain  of  command 
or  supervision,  in  initiating  prompt,  efifective  action  to  evaluate  and  process  violations,  potential 
violations,  and  appearances  of  violations  of  ethics  laws  or  regulations,  in  accordance  with 
applicable  procedures  as  discussed  in  Chapter  10  of  this  Regulation; 

j .  Provide  advice  and  assistance  to  DoD  employees  of  the 
DoD  Component  not  otherwise  served  by  a  local  Ethics  Counselor; 

k.  Oversee  and  coordinate  local  ethics  programs  through  a 
system  for  periodic  evaluation  and  ensure  that  the  DoD  Component  provides  and  maintains 
sufficient  fimding,  staff,  space  and  resources  to  administer  the  DoD  Component's  ethics 
programs; 


1.  Maintain  liaison  with  the  DoD  EOC,  OGE,  and  the  DoD 
Standards  of  Conduct  Office  (SOCO),  and  provide  to  SOCO  and  OGE  all  information  required 
by  law  or  regulation; 


m.  Represent  the  DoD  Component  to  OGE,  Congress,  the 
Executive  Branch  and  the  public  on  matters  relating  to  ethics  and  standards  of  conduct. 

1-402.  Each  DoD  Component  Alternate  Designated  Acencv  Ethics 
Official  (Alternate  DAEO)  shall  serve  in  the  absence  of  the  DoD  Component  DAEO  and,  when 
so  serving,  is  authorized  to  take  any  action  this  Regulation  indicates  may  be  taken  only  by  the 
DoD  Component  DAEO. 
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Government.  When  such  gifts  exceed  the  $100  limit,  the  recipient  shall  pursue  one  of  the 
following  alternatives: 


(a)  Return  the  gift  to  the  donor; 

(b)  Retain  the  gift  after  reimbursing  the  donor 
the  full  value  of  the  gift;  or 

(c)  Forward  the  gift  to  the  appropriate  DoD 
Component  official  for  disposition  as  a  gift 
to  the  Federal  Government  in  accordance 
with  statute,  See  10  U.S.C.  2601 
(reference  (g)). 

2-301.  Use  of  Federal  Government  Telephone  Systems.  SeeGSA 
regulation  41  C.F.R  Subpart  201-21.6  (reference  (h)),  on  management  of  Federal  Government 
telecommunications  resources. 

a.  The  use  of  Federal  Government  telephone  systems 
(including  calls  over  commercial  systems  which  will  be  paid  for  by  the  Federal  Government), 
except  as  provided  in  subsection  2-301.b.  of  this  Regulation,  below,  shall  be  limited  to  the 
conduct  of  official  business.  Such  official  butiness  calls  may  include  emergency  calls  and  calls 
that  the  DoD  Components  detomine  are  necessary  in  the  interest  of  the  Federal  Government. 

b.  Personal  calls  (such  as  calls  to  speak  to  spouse/minor 
children  or  to  arrange  for  emergency  repairs  to  residence  or  automobile)  that  must  be  made 
during  working  hours  over  the  commercial  local/long  distance  network  may  properly  be 
authorized  as  being  in  the  best  interest  of  the  Federal  Government  if  the  call  is  consistent  with 
the  following  criteria; 


( 1 )  It  does  not  adversely  affect  the  performance  of 
official  duties  by  the  DoD  employee  or  the  DoD 
employee's  organization; 

(2)  It  is  of  reasonable  duration  and  frequency;  and 

(3)  It  could  not  reasonably  have  been  made  at  another 
time; 

(4)  And,  in  the  case  of  long  distance  calls,  is; 
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(a) 

Charged  to  the  employee's  home  telephone 
number  or  other  non-Federal  Government 
number  (third  number  call); 

(b) 

Made  to  an  800  toll-free  number; 

(c) 

Charged  to  the  called  party  if  a  non-Federa! 
Government  number  (collect  call); 

(d) 

Charged  to  a  personal  telephone  credit  card; 
or 

(e) 

When  traveling  for  more  than  one  night  on 
Federal  Government  business  in  the  United 
States,  a  brief  call  to  his  residence  to  notify 
family  of  a  schedule  change. 

2-302.  Gambling 

a.  A  DoD  employee  shall  not  participate  while  on  Federally- 

owned  or  leased  property  or  while  on  duty  (for  military  members,  this  means,  in  this  context, 
present  for  duty)  for  the  Federal  Government  in  any  gambling  actinty  prohibited  by  5  CF.R 

*  735.201  (reference  (i))  except: 


(1)  Activities  necessitated  by  a  DoD  employee  *s  law 

enforcement  duties; 

(2)  Activities  by  organizations  composed  primarily  of  * 

*  DoD  employees  or  their  dependents  for  the  benefit  of  welfare  funds  for  their  own  members  or  * 

*  for  the  benefit  of  other  DoD  employees  or  their  d^endents,  subject  to  the  limitations  of  local  ^ 

^  law  and  subsections  3-210  and  3-211  of  this  Regulation,  below,  when  approved  by  the  Head  * 

of  the  DoD  Component  or  designee;  or 

(3)  Private  wagers  among  DoD  employees  if  based  on 
a  personal  relationship  and  transacted  entirely  within  assigned  Federal  Government  living 
quarters  and  within  the  limitations  of  local  laws. 

^  (4)  Purchasesof  lottery  tickets  authored  by  any  * 

k  State  from  blind  vendors  licensed  to  operate  vending  facilities  in  accordance  with  20  U.S.  C  * 

107a(5)  (reference  Q)).  * 


b.  Gambling  with  a  subordinate  may  be  a  violation  of  Articles 
133  and  134  of  the  Uniform  Code  of  Military  Justice  (UCMJ)  (reference  (g)). 
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c.  Ganibling  may  be  prohibited  by  Federal  Government 
building  and  grounds  regulations,  such  as  32  C.F.R.  Part  40b  (reference  (k))  which  prohibits 
gambling  in  the  Pentagon. 


2-303.  Outside  Employment  and  Activity.  In  addition  to  subsection  2-206 
of  this  Regulation,  above,  except  to  the  extent  that  when  procedures  have  been  established  by 
*  higher  authority  for  any  class  of  DoD  employee  (e.g.,  DoD  Directive  6025.7  (reference  (1))), 
Agency  Designees  may  require  DoD  employees  under  their  juiisdiction  to  report  any  outside 
employment  or  activity  prior  to  engaging  in  the  employment  or  activity.  See  subsection  3-306  of 
this  Regulation. 


a.  The  commander,  head  of  the  organization,  or  supervisor 
may  prohibit  the  employment  or  activity  if  he  believes  that  the  proposed  outside  activity  will 
detract  from  readiness  or  pose  a  security  risk. 

b.  If  action  is  not  taken  to  prohibit  the  employment  or  activity, 
the  DoD  employee  is  free  to  engage  in  the  employment  or  activity  in  keeping  with  other 
restrictions  of  this  Regulation. 


2-304.  Use  of  Military  Title  by  Retirees  or  Reserves.  Retired  mUitaiy 
members  and  members  of  Reserve  Components,  not  on  active  duty,  may  use  military  titles  in 
connection  with  commercial  enterprises,  provdded  they  clearly  indicate  their  retired  or  inactive 
Reserve  status.  However,  any  use  of  military  titles  is  prohibited  if  it  in  any  way  casts  discredit 
on  DoD  or  gives  the  appearance  of  sponsorship,  sanction,  endorsement,  or  approval  by  DoD.  In 
addition,  in  overseas  areas,  commanders  may  Either  restrict  the  use  of  titles  by  retired  military 
members  and  members  of  Reserve  Components. 

SECTION  4.  REFERENCES 

2-400.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2635, 

"Standards  of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch,"  current  edition 

(b)  Title  26,  United  States  Code,  Section  501 

(c)  Title  41 ,  United  States  Code,  Section  423 

(d)  Federal  Acquisition  Regulation,  Part  3 . 1 04,  current  edition 

(e)  Title  5,  United  States  Code,  Sections  7301  and  7342 
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(f)  DoD  Directive  1005.13,  "Gifts  from  Foreign 
Governments,"  October  13, 1988 

(g)  Title  10,  United  States  Code,  Sections  801  through  940 
(Uniform  Code  of  Military  Justice),  2397a  and  2601 

(h)  Title  4 1 ,  Code  of  Federal  Regulations,  20 1  -2 1 .6,  "Use  of 
Government  Telephone  Systems,"  current  edition 

(i)  Title  5,  Code  of  Federal  Regulations,  735.208,  "Gambling,” 
current  edition 

(j)  Title  20,  United  States  Code,  Section  107a 

(k)  Title  32,  Code  of  Federal  Regulations,  Part  40b,  "Conduct 
on  the  Pentagon  Reservation,"  current  edition 

(l)  DoD  Directive  6025.7,  "Off-Duty  Employment  by  DoD 
Health  Care  Providers,"  October  21 , 1985 
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SECTION  2.  OFHCIAL  PARTICIPATIQN  IN  NQN-FEDERAL  ENTITIES 

3-200.  Attendance 

a.  Agency  Designees  may  permit  their  DoD  employees  to 
attend  meetings,  conferences,  seminars  or  similar  events  sponsored  by  non-Federal  entities  in 
tlieir  ofiScial  DoD  capacities  at  Federal  Government  expense  if  there  is  a  legitimate  Federal 
Government  purpose  in  accordance  with  5  U.S.C.  4101  et  seq.  (reference  (b))  and  37  U.S.C.  412 
(reference  (c)),  such  as  training  a  DoD  employee  b^ond  maintaining  professional  credentials  or 
gathering  information  of  value  to  the  DoD. 

b.  DoD  employees  are  prohibited  from  attending  events  in 
their  ofiBcial  DoD  capacities  at  Federal  Government  expense  in  order  to  acquire  or  maintain 
professional  credentials  that  are  a  minimum  requirement  to  hold  the  DoD  position.  See  S  U.S.C. 

5946  (reference  (b))  and  3 1  U.S.C.  1345  (reference  (d)). 

3-201 .  Membership.  DoD  employees  may  serve  as  DoD  liaisons  to 

*  non-Federal  entities  when  appointed  by  the  head  of  the  DoD  Component  command  or  * 

*  organization  who  determines  there  is  a  significant  and  continuing  DoD  interest  to  be  served  by  * 

such  representation.  Liaisons  serve  as  part  of  their  ofiBdal  DoD  duties  and  under  DoD 

Component  memberships.  DoD  employees  may  not  accept  DoD  Component  membership  in  a 
non-Federal  entity  on  behalf  of  DoD  except  as  provided  by  statute  or  regulation.  DoD  may  pay 
for  DoD  Component  memberships  in  accordance  with  opinions  of  the  Comptroller  General,  such 
as  24  Comp.  Gen.  814  (reference  (e)).  DoD  is  prohibited  fi-om  paying  for  individual 
memberships  by  5  U.S.C.  5946  (reference  (b)).  See  also  10  U.S.C.  2601  (reference  (f)). 

3-202.  Management.  DoD  employees  may  not  participate  in  their  official 
DoD  capacities  in  the  management  of  non-Federal  entities  without  authorization  fi'om  the  Head 
of  the  DoD  Component.  However,  authorized  DoD  employees  may  offidaUy  represent  DoD  in 
discussions  of  matters  of  mutual  interest  with  non-Fedei^  entities,  may  partidpate  in  the 
determinations  and  conclusions  of  non-Federal  entities,  and  may  cast  a  vote  on  issues  within  the 
scope  of  the  DoD  employees'  official  responsibilities. 

3-203.  Impartiality  of  Agency  Designee  and  Travel- Approving  Authority. 

When  a  DoD  employee  requests  permission  to  travel  to  or  participate  in  activities  of  a  non- 
Federal  entity  and  the  Agency  Designee  or  travel  approving  authority  is  an  active  participant  in 
the  non-Federal  entity,  that  Agency  Dedgnee  or  travel  approving  authority  may  not  act  on  the 
DoD  employee's  request  but  shall  defer  such  action  to  the  next  higher  superior  or  another 
independent  DoD  authority.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (g))  in  subsection 
2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (h)). 
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3-204.  Impartiality  of  DoD  Employees.  DoD  employees  are  generally 

prohibited  from  engaging  in  any  official  activities  in  which  a  non-Federal  entity  is  a  party  or  has 
a  financial  interest  if  the  DoD  employee  is  an  active  participant  in  the  non-Federal  entity  or  has 
been  an  officer  in  the  non-Federal  entity  within  the  last  year.  See  5  C.F.R.  2635.402  and 
2635.502  (reference  (g))  in  subsection  2-lCO  of  this  Regulation  and  18  U.S.C.  208 
(reference  (h)). 


3-205.  Endorsement.  Endorsement  of  a  non~Federal  entity  may  be 
neither  stated  nor  implied  by  DoD  or  DoD  employees  and  DoD  employees  may  not  use  thdr 
titles  or  positions  to  suggest  official  endorsement  or  pr^erenHal  treatment  of  any  non-Federal 
:  endty  except  those  listed  in  subsection  3-210  of  this  Regulation,  below.  Use  of  military  grade  * 

as  part  of  an  individual's  name  in  relationship  to  membership  in  private  organizations  is 
permissible.  See  5  C.F.R.  2635.702(c)  (reference  (g))  in  subsection  2-100  of  this  Regulation. 

3-206.  Distributing  Information.  In  accordance  with  public  affairs 
regulations,  official  channels  may  be  used  to  notify  DoD  employees  of  events  sponsored  by 
non-Federal  entities. 


3-207.  Remuneration.  DoD  employees  may  not  receive  any  salary  or 
salary  supplement  from  a  non-Federal  entity  for  performance  of  DoD  duties. 

3-208.  Co-sponsorship.  A  DoD  Component  is  a  sponsor  or  co-sponsor  of 
an  event  when  that  DoD  Component  is  one  of  the  organizations  holding  the  event  or  in  whose 
name  the  event  is  held.  Co-sponsorship  of  events  with  a  non-Federal  entity  is  prohibited  except 
as  follows; 


a.  A  DoD  Component  may  co-sponsor  a  civic  or  community 
activity  where  the  head  of  the  DoD  Component  command  or  organization  determines  that  the 
activity  is  unrelated  to  the  purpose  or  business  of  the  co-sponsoring,  non-Federal  entity  or  the 
purpose  or  business  of  any  of  its  members.  See  DoD  Instruction  5410.20  (reference  (i)); 

b.  A  DoD  Component  may  co-sponsor  a  conference,  seminar, 
or  similar  event  with  a  non-Federal  entity  when  all  of  the  following  requirements  are  met: 

( 1 )  The  head  of  the  DoD  Component  command  or 
organization  finds  that  the  subject  matter  of  the  conference  (or  co-sponsored  portion)  is 
scientific,  technical  or  professional  issues  that  are  relevant  to  the  DoD  Component's  mission; 

(2)  The  head  of  the  DoD  Component  command  or 
organization  finds  that  the  purpose  of  co-sponsorship  is  to  transfer  federally  developed 
technology  or  to  stimulate  wider  interest  and  inquiry  into  the  scientific,  technical  or  professional 
issues  identified  above; 


(3)  The  non-Federal  entity  is  a  recognized  scientific, 
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technical  or  professional  organization  approved  by  the  DoD  Component  DAEO  for  this  purpose; 
and 


(4)  The  DoD  Component  accomplishes  the 
co-sponsorship  tlirough  a  contract,  grant  or  cooperative  agreement  as  identified  in  3 1  U.S.C. 

6303  through  6306  (reference  (d));  or  a  Cooperative  Research  and  Development  Agreement 
(CRDA)  as  defined  in  15  U.S.C.  3710a  (reference  (j));  or  a  cooperative  agreement  or  other 
transaction  identified  in  10  U.S.C.  2371  (reference  (f)). 

c.  If  the  DoD  Component  desires  to  sponsor  an  event,  but 

requires  assistance  in  making  the  arrangements,  the  DoD  Component  may  arrange,  through 
normal  acquisition  procedures,  to  have  a  non-Federal  entity  provide  whatever  assistance  is 
necessary.  If  the  event  is  open  to  individuals  outside  the  Federal  Government,  attendance  may 
not  be  limited  to  members  of  the  supporting  non-Federal  entity.  The  supporting  non-Federal 
entity  may  be  permitted  to  mention  its  support  in  conference  materials,  but  not  in  terms  which 
imply  that  it  is  sponsoring  or  co-sponsoring  the  event. 

3-209.  Participation  in  Conferences  and  Similar  Events.  Subject  to  the 
provisions  of  subsection  3-21 1  of  this  Regulation,  below,  and  in  accordance  with  public  affairs 
regulations  and  31  U.S.C.  1345  (reference  (d)),  DoD  employees  may  participate  in  their  official 
DoD  capacities  as  speakers  or  panel  members  at  conferences,  seminars,  or  similar  events 
sponsor^  by  non-Federal  entities. 

3-210.  Fundraising  and  Membership  Drives 

a.  Except  as  provided  in  subsection  3-211  of  this  Regulation, 

below,  DoD  Components  shall  not  officiMy  support  and  DoD  employees  shall  not  officially 


endorse  or  officially  participate  in  membership  drives  or fundraising  for  any  non-Federal 
entity  except  the  foUowiHg  orgtuUzations  which  are  not  subject  to  the  provisions  of  subsection 
3-211  of  this  Reguladon,  below: 

0) 

The  Combined  Federal  Campaign  (CFQ; 

(2) 

Emergency  and  disaster  appeals  approved  by  the 
Office  of  Personnel  Management  (0PM); 

(3) 

Am^  Emergency  Rdirf; 

W 

Navy-Marifte  Corps  Relief  Society; 

(5) 

Air  Force  Assistance  Fund,  including: 
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(a)  Air  Force  Enlisted  Men 's  Widows 
and  Dependents  Home  Foundation, 

Inc.; 

(b)  Air  Force  Village; 

(c)  Air  Force  Aid  Society; 

(d)  General  and  Mrs.  Curtis  E  LeMay 
Foundation. 

*  (6)  Other  organizations  composed  primarily  of  DoD  * 

employees  or  their  dependents  when  fundraising 
among  their  own  members  for  the  benefit  of 
welfare  funds  for  their  own  members  when 
approved  by  the  head  of  the  DoD  Component 
command  or  organization. 

b.  Fundraising  by  DoD  employees  is  strictly  regulated  by 
E.O.  12353  (reference  (k)),  5  C.F.R.  950  (reference  (1)),  DoD  Directive  5035.1  (reference  (m)), 

DoD  Instruction  5035.5  (reference  (n)),  DoD  Directive  5410.18  (reference  (o)),  5  C.F.R. 

2635.808  (reference  (g))  in  subsection  2-100  of  this  Regulation,  and  by  the  prohibition  against 

*  preferential  treatment  established  in  subsection  3-205  of  this  Regulation,  above.  * 

3-211.  Support  of  Non-Federal  Entity  Events 

a.  The  head  of  a  DoD  Component  command  or  organization 
may  provide  DoD  employees  in  their  official  capacities  as  speakers,  panel  members  or  other 

*  participants,  or,  on  a  limited  basis,  the  use  of  DoD  ftcilities  and  equipment  (and  the  services  of  * 

DoD  employees  necessary  to  make  proper  use  of  the  equipment),  in  support  of  an  event 

sponsored  by  a  non-Federal  entity  when  the  head  of  the  DoD  conunand  or  organization 
determines  idl  of  the  following; 

( 1 )  The  support  does  not  interfere  with  the  performance 
of  official  duties  and  would  in  no  way  detract  from  readiness; 

(2)  The  sponsoring  non-Federal  entity  is  not  affiliated  * 

with  the  CFC  (including  local  CFC)  or,  if  affiliated  with  the  CFC,  the  Director,  0PM  or  designee 

^  has  no  objection  to  DoD  support  of  the  event  (0PM  generally  has  no  objection  to  support  of  * 

A  events  that  do  not  specifically  target  Federal  employees  for  fundraising);  * 

(3)  The  community  rdations  with  the  immediate 
community  and/or  other  legitimate  DoD  interests  are  served  by  the  support; 
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(4)  It  is  appropriate  to  associate  DoD,  including  the 
concerned  Kfilitaiy  Department,  with  the  event; 

(5)  The  event  is  of  interest  and  benefit  to  the  local 
civilian  or  military  community  as  a  whole; 


(6)  The  DoD  Component  command  or  organization  is 
able  and  willing  to  provide  the  same  support  to  comparable  events  that  meet  the  criteria  of  this 
subsection  and  are  sponsored  by  other  similar  non-Federal  entities; 


regulations;  and 


(7)  The  use  is  not  restricted  by  other  statutes  or 


(8)  Except  for  a  charitable  fiindraising  event  that  meets 
ail  other  criteria  for  DoD  participation,  no  admission  fee  (b^ond  what  will  cover  the  reasonable 
costs  of  sponsoriog  the  event)  is  charged  for  the  event,  no  session  fee  (beyond  what  will  cover 
the  reasonable  costs  of  sponsoring  the  event)  is  charged  for  the  portion  of  the  event  supported  by 
DoD,  or  DoD  support  to  the  event  is  incidental  to  the  entire  event  in  accordance  with  public 
affairs  guidance. 


b.  Involvement  of  DoD  resources  in  air  shows  sponsored  by 
non-Federal  entities  is  approved  or  disapproved  by  the  Office  of  the  Assistant  Secretary  of 
E)efen8e  (Public  Affiurs). 


c.  Speeches  by  DoD  employees  at  events  sponsored  by 
non-Federal  entities  are  not  precluded  when  the  speech  expresses  an  official  ^D  position  in  a 
public  forum  in  accordance  with  public  affairs  guidance. 

A  3-212.  RelationshiDS  Governed  bv  Other  Authorities.  In  addition  to  the 

*  provisions  of  tliis  Chapter,  certain  organizations  have  spedal  relationships  with  DoD  or  its 

*  employees  specifically  recognized  by  law  or  by  other  directives.  These  organizations  include: 

a.  Certain  banks  and  credit  unions  (DoD  Directive  1000. 1 1 
(reference  (p))); 

b.  United  Service  Organization  (DoD  Directive  1330. 12 
(reference  (q))); 

c.  Labor  organizations  (S  U.S.C.  Chiqner  71  (reference  (b)); 
DoD  1400.25-M,  Chapter  71 1  (reference  (r))); 


* 

* 


* 

* 

* 

* 


* 

* 

* 
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d.  Combined  Federal  Campaign  (E.O.  10927  (reference  (s)), 
DoD  Directive  5035.1  (reference  (m))); 

e.  Association  of  Iv^agcment  Officials  and  Supervisors 
(DoD  Instruction  5010.30  (reference  (t))); 

f  American  Registry  of  Pathology  (10  U.S.C.  177);  Henry 
M.  Jackson  Foundation  for  the  Advancement  of  IVfilitary 
Medicine  (10  U.S.C.  178);  American  National  Red  Cross 
(10  U.S.C.  2542);  Boy  Scouts  Jamborees  (iO  U.S.C.  2544); 
Girl  Scouts  International  Events  (10  U.S.C.  2545);  Shelter 
for  Homeless  (10  U.S.C.  2546);  National  hffiitary 
Associations;  Assistance  at  National  Conventions 
(10  U.S.C.  2548);  Assistance  from  American  National  Red 
Cross  (10  U.S.C.  2602);  United  Seaman's  Service 
Organization  (10  U.S.C.  2604);  Scouting;  Cooperation  and 
Assistance  in  Foreign  Areas  (10  U.S.C.  2606);  and  Civil 
Air  Patrol  (10  U.S.C.  9441-9442)  (reference  (0). 


SECTION  3. 


PERSONAL  PARTICIPATION  IN  KON-EBDERAL 


3-300.  Participation 


a.  Fundraising  and  Other  Activities.  Subject  to  other 
provisions  of  this  Regulation,  DoD  employees  may  voluntarily  participate  in  activities  of  non- 
Federal  entities  as  individuals  in  their  personal  capacities  provided  they  a^  exclusively  outside 
the  scope  of  their  official  position.  Purely  personal,  unofficial,  volunteer  efforts  to  support 
fundraising  are  not  prohibited  where  the  efforts  do  not  imply  DoD  endorsement.  The  head  of  the 
DoD  Component  command  or  organization  may  authorize  such  activities  outside  the  Federal 
Government  workplace,  such  as  at  public  entrances,  in  community  support  freilities  and  in 
personal  quarters.  See  5  C.F.R.  950  (reference  (1)  and  E.O.  123S3  (reference  (k)).  These 
activities  may  be  further  limited  by  Federal  Government  building  and  grounds  regulations. 


b.  Professional  Associations  and  Learned  Societies.  Agency 
Designees  may  permit  excused  absences  for  reasorud)le  periods  of  time  for  their  DoD  employees 
to  voluntarily  participate  in  the  activities  of  non-profit  professional  associations  and  learned 
societies  and  may  permit  the  limited  use  by  their  DoD  employees  of  Federal  Government 
equipment  or  administrative  support  services  to  prepare  papers  to  be  presented  at  such 
association  or  society  events  or  to  be  published  in  professional  journals  when: 


(1 )  The  participation  or  paper  is  related  to  the  DoD 

employee's  official  position  or  to  DoD  functions,  management  or  mission;  and 


If 


(2)  The  Agency  can  derive  some  benefit  from  the 
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*  participation  or  preparation,  such  as  expansion  of  professiorial  expertise  by  DoD  employees  or  * 

*  improved  public  confidence  derived  from  the  professional  r  ecognition  of  the  DoD  employee’s  * 

*  competence;  * 

*  (3)  The  participation  or  preparation  of  the  paper  does  * 

not  interfere  with  the  performance  of  official  DoD  duties. 

c.  Community  Support  Activities.  Agency  Designees  may 

*  permit  excused  absences  for  reasonable  periods  if  time  for  their  DoD  employees  to  voluntarily  * 

participate  in  community  support  activities  that  promote  civic  awareness  and  uncompensated 

A  public  service  such  as  disaster  relief  events,  blood  donations,  and  voting  and  registering  to  vote.  * 

d.  Impartiality  of  Agency  Designee  and  Travel  Approving 
Authority.  When  a  DoD  employee  requests  permission  to  travel  to  or  paiticipate  in  activities  of 
a  non-Federal  entity  and  the  Agency  Designee  or  travel  approving  authority  is  an  active 
participant  in  the  non-Federal  entity,  that  Agen<^  Designee  or  travel  approving  authority  may 
not  act  on  the  DoD  employee's  request  but  shall  defer  such  action  to  the  next  higher  superior  or 
another  independent  DoD  authority.  See  5  C.F.R.  2635.402  and  2635.502  (reference  (g))  in 
subsection  2-100  of  this  Regulation  and  18  U.S.C.  208  (reference  (h)). 

3-301.  Membership  and  Management.  DoD  employees  may  become 
members  and  may  participate  in  the  management  of  non-Federal  entities  as  individuals  in  a 
personal  capacity  provid^  they  act  exclusively  outside  the  scope  of  theif  official  position. 

*  Except  for  such  service  in  the  organizations  listed  in  subsection  3-2 1 0.a.  of  this  Regulation,  * 

*  above,  a  DoD  employee  may  not  serve  in  a  personal  capacity  as  an  officer,  member  of  the  Board  * 

of  Directors,  or  in  any  other  similar  position  in  any  non-Federal  entity  offered  because  of  their 

DoD  assignment  or  position. 


3-302.  Impartiality  of  DoD  Employees.  DoD  employees  are  generally 

prohibited  from  engaging  in  any  official  activities  in  which  a  non-Federal  entity  is  a  party  or  has 
a  financial  interest  if  the  DoD  employee  is  an  active  participant  in  the  non-Federal  entity  or  has 
been  an  officer  in  the  non-Federal  entity  within  the  last  year.  See  5  C.F.R.  2635.402  and 
2635.502  (reference  (g))  in  subsection  2-100  of  this  Regulation  and  18  U.S.C.  208 
(reference  (h)). 


3-303.  Interference  with  Employment  of  Local  Civilians.  Enlisted 
members  on  active  duty  may  not  be  ordered  or  authorized  to  leave  their  post  to  engage  in  a 
civilian  pursuit,  business,  or  professional  activity  if  it  interferes  with  the  customary  or  regular 
employment  of  local  civilians  in  th«r  art,  trade,  or  profession.  See  10  U.S.C.  974  (reference  (f)). 

3-304  Competition  with  Civilian  Musicians.  Members  of  military  bands 
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are  very  restricted  in  the  degree  to  which  they  may  compete  off  base  with  civilian  musicians. 

See  10  U.S.C.  3634,  6223  and  8634  (reference  (f)). 

3-305.  Use  of  Federal  Government  Resources 

a.  Authorized  Uses.  Other  than  Federal  Government  time 
authorized  in  subsections  3-300.b.  and  3-300.C.  of  this  Regulation,  above.  Federal  Government 
assets,  employees,  or  property  may  not  be  used  in  support  of  personal  participation  in 
non-Federal  entities,  except  as  follows: 

( 1 )  Agency  Designees  may  permit  occasional  use  of 
Federal  Government  telephone  systems  in  keeping  with  GSA  rules  on  personal  calls,  provided 
that  such  use  does  not  interfere  with  the  performance  of  official  duties.  See  subsection  2-301  of 

*  this  Regulation  and  4 1  C.F.R.  20 1  -2 1 .6  (reference  (u)); 

(2)  Because  the  cost  to  the  Federal  Government  is 
minimal,  the  use  of  office  telecommunications  equipment  for  local  calls,  word  processing 
equipment,  libraries  and  similar  resources  and  fiicilities  \^ose  use  would  not  afiect  Federal 
Government  costs  significantly,  may  be  permitted  by  the  Agency  Designee  if; 

(a)  The  non-Federal  entity  is  not  a  prohibited 
source; 


(b)  The  Agency  Designee  determines  that; 

1  A  legitimate  public  interest  is  served 
by  the  use;  or 

2  The  use  would  enhance  the 
professional  development  or  skills  of 
the  DoD  employee  in  his  current 
position. 

(c)  The  use  of  such  resources  is  made  only 
during  personal  time,  such  as  excused 
absence,  lunch  period,  or  after  duty  hours; 
and 

(d)  The  use  does  not  interfere  with  the 
performance  of  official  duties. 

b.  Prohibited  Uses 
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(1)  Because  of  the  potential for  significant  cost  to  the 

Federal  Government,  and  the  potential  for  abuse,  DoD  employees,  such  as  secretaries,  clerks, 
and  military  aides,  may  not  be  used  to  support  the  unofficial  activity  of  another  DoD  employee 
in  support  of  non-Federal  entities  except  as  provided  in  subsection  3-300.b.  of  this  Regulation, 
above. 


(2)  For  the  same  reasons,  copiers  and  other 
duplicating  equipment  may  not  be  used for  unofficial  activity  in  support  of  non-Federal 
entities. 


3-306.  Prior  Approval  of  Outside  Employment  and  Business  Activities 

a.  A  DoD  employee,  other  than  a  special  Government 
employee,  who  is  required  to  file  a  financial  disclosure  report,  SF  450  or  SF  278,  Appendix  C  of 
this  Regulation,  shall  obtain  written  approval  fi^om  the  Agency  Designee  before  engaging  in  a 
business  activity  or  compensated  outside  employment  with  a  prohibited  source,  unless  general 
approval  has  been  given  in  accordance  with  subsection  3-306.b.  of  this  Regulation,  below. 
Approval  shall  be  granted  unless  a  determination  is  made  that  the  business  activity  or 
compensated  outside  employment  is  expected  to  involve  conduct  prohibited  by  statute  or 
regulation. 


(1)  Business  activity  means  any  business,  contractual  or 
other  financial  relationship  not  involving  the  provision  of  personal  services  by  the  DoD 
employee.  It  does  not  include  a  routine  commercial  transaction  or  the  purchase  of  an  asset  or 
interest,  such  as  common  stock,  that  is  available  to  the  general  public. 

(2)  Employment  means  any  form  of  non-Federal 
Government  employment  or  business  relationship  involving  the  provision  of  personal  services 
by  the  DoD  employee.  It  includes,  but  is  not  limited  to,  personal  services  as  an  officer,  director, 
employee,  agent,  attorney,  consultant,  contractor,  general  partner  or  trustee. 

(3)  Prohibited  source  has  the  meaning  set  forth  in 

5  C.F.R.  2635.203(d)  (reference  (g))  in  subsection  2-100  of  this  Regulation,  as  modified  by  the 
separate  Agency  designations  in  subsection  2-201  of  this  Regulation. 

b.  The  DoD  Component  DAEO  or  designee  may,  by  a  written 
notice,  exempt  categories  of  business  activities  or  employment  from  the  requirement  of 
subsection  3-306.a.  of  this  Regulation,  above,  for  prior  approval  based  on  a  determination  that 
business  activities  or  employment  within  those  categories  would  generally  be  approved  and  are 
not  likely  to  involve  conduct  prohibited  by  statute  or  regulation. 
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c.  A  copy  of  the  request  for  prior  approval  and  the  written 
approval  shall  be  kept  with  the  filed  copy  of  the  DoD  employee's  financial  disclosure  report,  SF 
450  or  SF  278,  Appendix  C  of  thie  Regulation,  or  with  the  local  Ethics  Counselor. 


d.  Such  DoD  employees  who  have  not  obtained  prior 
approval  and  who  are,  on  the  effective  date  of  this  supplemental  rule,  already  engaged  in  an 
outside  activity  that  requires  prior  approval  shall  have  90  days  from  that  date  to  obtain  such 
approval. 


e.  Except  to  the  extent  that  when  procedures  have  been 
established  by  higher  authority  for  any  class  of  DoD  employee  (e.g.,  DoD  Directive  6025.7 
(reference  (v))).  Agency  Designees  may  require  DoD  employees  under  their  jurisdiction  to  * 

report  any  outside  employment  or  activity  prior  to  engaging  in  the  employment  or  activity. 

(1)  The  commander,  head  of  the  organization,  or 
supervisor  may  prohibit  the  employment  or  activity  if  he  believes  that  the  proposed  outside 
activity  will  detract  from  readiness  or  pose  a  security  risk. 

(2)  If  action  is  not  taken  to  prohibit  the  employment  or 
activity,  the  DoD  employee  is  free  to  engage  in  the  employment  or  activity  in  keeping  with  other 
restrictions  of  this  Regulation. 


3-307.  Teaching.  Speaking  and  Writing 

a.  Disclaimer  for  Speeches  and  Writings  Devoted  to  Agency 
Matters.  A  DoD  employee  who  uses  or  permits  the  use  of  his  militmy  grade  or  who  includes  or 
permits  the  inclusion  of  his  title  or  position  as  one  of  several  biographical  details  given  to 
identify  himself  in  connection  with  teaching,  speaking  or  writing,  in  accordance  with  5  CF.R 
2635.807(b)(1)  (reference  (g))  in  subsection  2-100  of  this  Regulation,  shall  make  a  disclaimer 
if  the  subject  of  the  teaching,  speaking  or  writing  deals  in  significant  part  with  any  ongoing  or 
announced  policy,  program  or  operation  of  the  DoD  emplt^ee*s  Agency,  as  defined  in 
subsection  2-201  of  this  Regulation,  and  the  DoD  employee  has  not  been  authorized  by 
appropriate  Agency  authority  to  present  that  material  as  the  Agenry 's  position. 

(1)  The  required  disclaimer  shall  ejqrressly  state  that 
the  views  presented  are  those  of  the  speaker  or  author  and  do  not  necessarily  represent  the 
views  of  DoD  or  its  Components. 

(2)  Where  a  disclaimer  is  required  for  an  article,  book 
or  other  writing,  the  disclaimer  shall  be  printed  in  a  reasonably  prominent  position  in  the 
writing  itself.  Where  a  disclaimer  is  required  for  a  sp^h  or  <tiher  oral  presentation,  the 
disclaimer  may  be  given  orally  prorided  it  is  given  at  the  beginning  of  the  oral  presentation. 
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b.  Security  Clearance.  A  lecture,  speech,  or  writing  that 
pertains  to  military  matters,  national  security  issues,  or  subjects  of  significant  concern  to  DoD 
shall  be  reviewed  for  clearance  by  appropriate  security  and  public  afiairs  ofiBces  prior  to  delivery 
or  publication. 


c  Honoraria.  Compensation  for  a  lecture,  speech  or  writing 
may  be  restricted  by  the  honoraria  prohibition  of  5  U.S.C.  App.  501  (reference  (b))  and  5  C.F.R. 

2636  (reference  (a))  in  subsection  3-100  of  this  Regulation,  above,  and  by  5  C.F.R.  2635.807 
(reference  (g))  in  subsection  2-100  of  this  Regulation.  However,  the  U.S.  Office  of  Government  * 

Ethics,  by  memorandum  dated  February  2,  1994,  (reference  (w)),  determined,  in  accordance  with  * 

a  Department  of  Justice  letter  to  the  Director,  Office  of  Government  Ethics,  that  the  Department 
of  Justice  will  not  seek  to  impose  penalties  for  violations  of  5  U.S.C.  App.  501  (reference  (b))  * 

with  respect  to  receipt  of  honoraria  between  September  28,  1993  and  the  date  on  which  the  * 

Supreme  Court  issues  its  decision  on  this  matter.  * 

SECTION  4.  REFERENCES 

3-400.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2636, 

"Limitations  on  Outside  Employment  and  Prohibition  of 
Honoraria;  Confidential  Reporting  of  Payments  to  Charities 
in  Lieu  of  Honoraria,"  current  edition 

(b)  Title  5,  United  States  Code,  Chapter  71,  App.  501, 4101 
and  5946 

(c)  Title  37,  United  States  Code,  Section  412 

(d)  Title  3 1,  United  States  Code,  Sections  6303  through  6306 
and  1345 

(e)  Decisions  of  the  Comptroller  General,  Volume  24,  page 
814,  1945 

(f)  Title  10,  United  States  Code,  Sections  177,  178,  974,  2371, 

2541,  2542, 2544.  2545,  2546,  2548,  2601,  2602,  2604, 

2606,  3634, 6223,  8634,  9441  arid  9442 

(g)  Title  5,  Code  of  Federal  Regulations,  Part  2635,  "Standards 
of  Ethical  Conduct  for  Employees  of  the  Executive 
Branch,"  current  edition 

(h)  Title  18,  United  States  Code,  Section  208 

(i)  DoD  Instruction  5410.20,  "Public  Affairs  Relations  with 
Business  and  Nongovernmental  Organizations 
Representing  Business",  January  16,  1974 

(j)  Title  15,  United  States  Code,  Section  3710a 
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* 

* 

* 


a 

* 

* 

* 


(k)  Executive  Order  12353,  "Charitable  Fund-Raising,"  March 
23,  1982,  as  amended 

(l)  Title  5,  Code  of  Federal  Regulations,  Part  950, 

"Solicitation  of  Federal  Civilian  and  Unifotmed  Service 
Personnel  for  Contributions  to  Private  Voluntary 
Organizations,"  current  edition 

(m)  DoD  Directive  5035. 1,  "Fund-raising  within  the 
Department  of  Defense,"  August  28,  1990 

(n)  DoD  Instruction  5035.5,  "DoD  Combined  Federal 
Campaign  -  Overseas  Area,"  August  17,  1990 

(o)  DoD  Directive  5410. 18,  "Community  Relations,"  July  3, 

1974 

(p)  DoD  Directive  1000. 1 1,  "Financial  Institutions  on  DoD 
Installations,"  July  26,  1989 

(q)  DoD  Directive  1330.12,  "United  Service  Organizations, 

Inc.,"  November  9,  1987 

(r)  DoD  1400.25-M,  "DoD  Civilian  Personnel  Manual," 

January  24,  1978,  authorized  by  DoD  Directive  1400.25, 
"Department  of  Defense  Civilian  Persoimel  Manual 
System,"  January  24,  1978 

(s)  Executive  Order  10927,  "Abolishing  the  President's 
Committee  on  Fund-Raising  Within  the  Federal  Service 
and  Providing  for  the  Conduct  of  Fund-Raising  Activities," 

March  18,  1961 

(t)  DoD  Instruction  5010.30,  "Intramanagement 
Communication  and  Construction,*'  May  2,  1989 

(u)  Title  4 1 ,  Code  of  Federal  Regulations,  Part  20 1  -2 1 .6,  * 

"Management  and  Use  of  Federal  Information  Processing  * 

Resources,"  current  edition 

(v)  DoD  Directive  6025  7,  "Off  Duty  Employment  by  DoD  * 

Health  Care  Providers,"  October  21,  1985  * 

(w)  Office  of  Government  Ethics  Memorandum,  ‘"Honoraria,”  * 

February  2,  1994  * 
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TRAVEL  BENEFITS 

SECTION  1.  ACCEPTANCE  OF  OFFICIAL  TRAVEL  BENEFITS  IN  KIND  OR 
PAYMENT  FOR  OFFICIAL  TRAVEL  EXPENSES 

4-100.  Acceptance  Aom  Non-Federal  Sources 

a.  Official  Travel.  Official  travel  by  DoD  employees  shall  be 
funded  by  the  Federal  Government  except  that  DoD  Components  may  accept  officii  travel 
benefits,  including  in  kind  subsistence  and  accommodations  and  payments  or  reimbursements  of 
expenses,  from  non-Federal  sources  as  provided  in  this  Chapter  of  this  Regulation. 

b.  Personal  Travel.  This  Chapter  does  not  apply  to  travel 
benefits  provided  to  DoD  employees  in  their  personal  capacities.  However,  DoD  employees 
must  report  such  travel  expenses  when  appropriate  in  accordance  with  Chapter  7  of  this 
Regulation.  There  may  be  limitations  on  acceptance  of  travel  benefits  in  a  personal  capacity, 
including  limitations  on  acceptance  from  prohibited  sources,  because  of  official  position,  and 
under  41  U.S.C.  423  (reference  (a)). 

c.  Acceptance  Procedures.  Any  official  travel  benefits  from 
non-Federal  sources  accepted  by  the  travel  approvkig  authority  must  be: ' 

( 1 )  Approved  in  writing  by  the  travel  approving 
authority  with  the  advice  of  the  DoD  employee's  Ethics  Counselor; 

(2)  If  accepted  under  the  authority  granted  by  3 1  U.S.C. 
1353  (reference  (b)),  approved  in  advance  of  travel. 

d.  Spousal  Travel.  The  travel  approving  authorities  for  travel 
of  a  spouse  accompanying  a  DoD  employee  on  official  travel  that  is  paid  for  or  provided  in  kind 
by  a  non-Federal  source  are  as  follows: 

(1)  For  DoD  employees  of  OSD,  Defense  Agencies  and 
DoD  Field  Activities,  the  Executive  Secretary,  OSD; 

(2)  For  DoD  employees  of  Military  Departments,  the 
Secretaries  concerned  or  their  designees; 
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(3)  For  DoD  employees  of  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the  Unified  or  Specified  Commands,  and  the  Combined 
Commands  and  Agencies,  the  Chairman,  Joint  Chiefs  of  Staff,  or  his  designee. 

4-101.  Acceptance  of  Travel  and  Related  Expenses  bv  a  DoD  Component 

From  J^QP-Fedprgl  Spurggs 

a.  Attendance  at  a  Meeting  or  Similar  Function  (3 1  U.S.C. 

1353  (reference  (b))) 

(1)  In  accordance  with  3 1  U.S.C.  1353  (reference  (b)) 
and  GSA  travel  regulations,  41  C.F.R.  301-1.2  and  304  (reference  (c)).  Heads  of  DoD 
Components  may  accept  travel  benefits  from  a  non-Federal  source  incurred  by  DoD  employees 
in  connection  with  their  attendance  in  an  official  capacity  at  a  meeting  or  similar  function.  The 
Joint  Federal  Travel  Regulations  (JFTR),  Chapter  7,  Part  W,  Paragraphs  U7900-7908  (DoD 
Uniformed  Services)  (reference  (d))  and  Joint  Travel  Regulations  (JTR),  Chapter  4,  Part  Q, 
Paragraphs  C4900-4908  (DoD  Civilian  Personnel)  (reference  (e))  implement  41  C.F.R.  301-1.2 
and  304  (reference  (c)).  For  detailed  guidance  as  to  the  applicability  and  application  of  specific 
authority,  these  regulations  should  be  consulted  directly. 

(2)  Where  the  GSA  travel  regulations,  41  C.F.R. 
301-1.2  and  304  (reference  (c)),  are  inconsistent  with  the  JFTR  (reference  (d))  and  JTR 

*  (reference  (e)),  41  C.F.R.  301-1 .2  and  304  (reference  (c))  are  the  controlling  authorities. 

(3)  A  DoD  Component  may  not  accept  travel  benefits 
from  non-Federal  sources  under  any  other  gift  acceptance  authority  if  31  U.S.C.  1353 
(reference  (b))  applies, 

(4)  Payment  Guidelines.  DoD  employees  (or  their 
spouses)  shall  not  accept  cash  payments  on  behalf  of  the  Federal  Government. 

(a)  When  travel  benefits  are  paid  for  rather  than 
provided  in  kind,  payments  from  the  non-Federal  source  will  be  by  check  or  similar  instrument 
made  payable  to  the  United  States  Treasury.  Any  such  payment  received  by  the  DoD  employee 
(or  spouse)  shall  be  submitted  with  his  travel  voucher  as  soon  as  practicable. 

(b)  The  DoD  employee  shall  exclude  from  his 
travel  voucher  any  request  for  reimbursement  for  travel  benefits  furnished  in  kind  by  a 
non-Federal  source  on  the  travel  voucher  to  ensure  that  appropriate  deductions  are  made  in  the 
travel,  per  diem,  or  other  allowances  payable  by  the  United  States. 

(5)  Reporting.  Each  travel-approving 
authority  designated  by  the  DoD  Component  Head  to  accept  travel  benefits  from 
non-Federal  sources  shall  submit  a  report  to  the  DoD  Component  DAEO  or 
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DoD  employees  who  have  not  met  the  usual  requirements  for  membership,  however,  primarily 
because  of  the  DoD  employee's  grade  or  position,  neither  the  membership  nor  its  benefits  may  be 
accepted. 


c.  Prizes  in  "Open"  and  "Closed"  Contests.  When  travel 
companies  and  related  organizations  offer  prizes  in  a  competition  that  is  open  to  the  general 
public,  so  that  no  one  must  perform  official  travel  to  win,  a  DoD  employee  may  keep  any  prize 
he  wins,  even  if  he  happened  to  enter  the  contest  only  because  of  official  travel  (e.g.,  a  DoD 
employee  flying  on  official  business  receives  the  winning  entry  blank  in  an  airline's  contest 
while  on  the  flight,  but  individuals  not  using  the  airline  will  be  given  the  entry  blank  on  request). 
Some  travel  companies  and  related  organizations  offer  prizes  in  connection  with  official  travel. 
The  prize  usually  is  given  as  a  result  of  a  drawing  or  some  kind  of  contest.  If  competition  for  a 
prize  is  limited  to  individuals  using  a  certain  kind  of  travel  accommodation,  which  in  the  case  of 
the  DoD  employee  is  paid  for  by  the  Federal  Government,  any  prize  won  belongs  to  the  Federal 
Government  (e.g.,  an  airline  provides  contest  entry  blanks  only  to  passengers  on  its  planes,  and 
the  DoD  employee  receives  the  winning  entry  blank  while  flying  on  official  travel). 

d.  Incentives  for  Voluntary  Surrender  of  Flight  Reservations. 
DoD  employees  may  keep  payments  or  free  tickets  received  from  a  carrier  for  voluntarily  giving 
up  a  seat  on  an  oveihooked  flight.  DoD  employees  on  official  travel  may  not  voluntarily 
surrender  their  seats  if  the  resulting  delay  would  interfere  with  the  performance  of  duties.  The 
delay  may  not  increase  the  cost  to  the  Federal  Government.  Therefore,  travel  vouchers  should 
disclose  the  voluntary  surrender  and  resulting  delays  and  leave  must  be  taken  as  appropriate. 

SECTION  3.  PROCEDURES  AND  RESPONSIBILITIES 

4-300.  The  travel-approving  authority  shall: 

a.  Approve  or  disapprove  acceptance  of  travel  benefits  in  kind 
or  payments  of  travel  expenses  from  non-Federal  sources  in  accordance  with  subsections  4-102 
and  4-103  of  this  Regulation,  above; 

b.  Acquire  the  concurrence  of  the  DoD  Component  DAEO  or 
designee  when  approving  travel  benefits  in  accordance  with  the  conflict  of  interest  analysis 
required  by  41  C.F.R.  304-1.5  (reference  (c)); 

c.  Prepare  and  submit  a  report  to  the  DoD  Component  DAEO 
or  designee  reporting  all  travel  benefits  over  $250  accepted  in  accordance  with  the  authority 
granted  under  31  U.S  C.  1353  (reference  (b))  as  implemented  in  subsection  4-101  of  this 
Regulation  above; 
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d.  Prepare  and  submit  a  report  to  the  DoD  Component  DAEO 
or  designee  within  30  days  after  completion  of  travel  during  which  travel  benefits  have  been  paid 
by  non-Federal  sources  under  5  U.S.C.  41 1 1  (reference  (g)).  See  subsection  4-102.C.  of  this 
Regulation,  above. 


4-301.  Each  DoD  Component  DAEO  or  Designee  shall: 

,  • 

a.  Prepare  and  submit  seiniannual  reports  to  OGE  on 
acceptance  of  payments  under  3 1  U.S.C.  1353  (reference  (b))  due  May  3 1  and  November  30 
each  year.  See  subsection  4-101  .a.(5)  of  this  Regulation,  above; 

b.  Retain  reports  from  the  travel  approving  authority  under 

5  U.S.C.  4111  (reference  (g))  for  two  years.  See  subsection  4-102.C.  of  this  Regulation,  above;  * 

c.  Provide  written  concurrence  for  the  approval  of  travel 
benefits  in  accordance  with  the  conflict  of  interest  analysis  required  by  41  C.F.R.  304-1 .5 
(reference  (c)). 


4-302.  Each  traveling  DoD  employee  shall: 

a.  Provide  all  necessary  information  to  the  travel  approving 
authority  for  a  semiannual  report  to  the  DoD  Component  DAEO; 

b.  Turn  in  any  merchandise,  frequent  flyer  miles  or  other 
benefits  as  required  under  subsection  4-200  of  this  Regulation,  above. 

SECTION  4.  REFERENCES 

4-400.  References 

(a)  Title  41,  United  States  Code,  Section  423 

(b)  Title  31,  United  States  Code,  Section  1353 

(c)  Title  41,  Code  of  Federal  Regulations,  Parts  301  through 
304,  "Federal  Travel  Regulation  System,"  current  edition 

(d)  Joint  Federal  Travel  Regulations,  Paragraphs  U20 1  OB  and 
U7900  through  7908  (DoD  Uniformed  Services) 

(e)  Joint  Travel  Regulations,  Paragraphs  C 1 200  and  C4900 
through  4908  (DoD  Civilian  Personnel) 

(f)  Title  10,  United  States  Code,  Section  2601 

(g)  Title  S,  United  States  Code,  Sections  4111  and  7342 

(h)  Title  5,  Code  of  Federal  Regulations,  Section  2635, 
"Standards  of  Ethical  Conduct  for  Employees  of  the 
Executive  Branch,"  current  edition 

(i)  Title  26,  United  States  Code,  Section  501 
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benefit  plan  maintained  by  his  former  employer.  See  18  U.S.C.  209(b)  (reference  (c)). 

d.  Reserve  military  ofiScers  and  certain  temporarily 
commissioned  military  officers  who  are  ordered  to  active  duty  may  continue  to  receive 
compensation  fi^om  individuals  who  furnished  compensation  to  them  prior  to  being  ordered  to 
active  duty.  See  10  U.S.C.  1033  (reference  (1))  and  50  U.S.C.  App.  454(f)  (reference  (n)). 

5-405.  Additional  Pav  or  Allowances.  DoD  employees  may  not  receive 
additional  pay  or  allowances  for  disbursement  of public  money  or  for  the  performance  of  any 
other  service  or  duty  unless  specifically  authorized  by  law.  See  S  U.S.  C  5536  (reference  (k)). 

a.  5  U.S.C.  5536  (reference  (k))  precludes  extra  pay  from  the 
Federal  Government  for  the  performance  of  official  duties.  Subject  to  certain  limitations, 
civilian  DoD  employees  may  hold  two  distinctly  different  Federal  Govenunent  positions  and 
receive  the  salaries  of  both  if  the  duties  of  each  are  performed.  Absent  specific  authority, 
however,  military  members  may  not  do  so  because  any  arrangement  by  a  military  member  for 
rendering  services  to  the  Federal  Government  in  another  position  is  incompatible  with  the 
military  member's  actual  or  potential  military  duties.  That  a  military  member  may  have  leisure 
hours  during  which  no  official  duty  is  performed  does  not  alter  the  result..  See  52  Comp.  Gen. 
471  (reference  (o))  and  22  Comp.  Gen.  127, 149  (reference  (p)). 

b.  5  U.S.C.  5536  (reference  (k))  applies  to  enlisted  members 
and  precludes  enlisted  members  from  supplementing  their  official  salaries  from  outside  sources 
for  performing  their  official  duties. 

5-406.  Interference  with  Military  Duties.  Military  officers  on  active  duty 
(except  while  on  terminal  leave)  may  not  accept  employment  if  it  requires  separation  from  their 
organization,  branch,  or  unit,  or  interferes  with  the  performance  of  military  duties.  See 
10  u  s  e.  973(a)  (reference  (1)). 

S-407.  Civil  Office  Prohibition.  R^Iar  military  officers  on  the  active 
duty  list  and  retired  Regular  military  officers  on  active  duty  for  more  than  180  days  may  not  hold 
civil  office,  unless  expressly  authorized  by  law.  See  10  U.S.C.  973(b)  (reference  0)) 
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5-408.  Assignment  of  Reserves  for  Training 

a.  Personnel  who  assign  Reserves  for  training  shall  not  assign 
them  to  duties  in  which  they  will  obtain  information  that  they  or  their  private  employers  may  use 
to  gain  unfair  advantage  over  competitors.  Reservists  must  disclose  to  supeiicrs  and  assignment 
personnel  information  necessary  to  ensure  that  no  conflict  exists  between  their  duty  assignment 
and  their  private  interests. 


b.  Commanders,  or  their  designees,  shall  screen  Reservists 
performing  training  to  ensure  that  no  actual  or  apparent  conflict  exists  between  their  private 
interests  and  their  duty  assignment.  While  Reservists  have  an  aflirmative  obligation  under  this 
rule  to  disclose  material  facts  in  this  regard,  receiving  commands  cannot  assume  compliance  and 
shall  independently  screen  incoming  personnel  to  avoid  conflicts  of  interests. 

S-409.  Commercial  Dealings  Involving  DoD  Employees.  A  DoD 
employee  shall  not  knowingly  solicit  or  make  solicited  sales  to  DoD  personnel  who  are  junior 
in  rank,  grade  or  position,  or  to  the  family  members  of  such  personnel,  on  or  off  duty.  In  the 
absence  of  coercion  or  intimidation,  this  does  not  prohibit  the  sale  or  lease  of  a  DoD 
employee's  non-commercial  personal  or  real  property  or  commercial  sales  solicited  and  made 
in  a  retail  establishment  during  off-duty  employment  The  posting  of  an  advertisement  in 
accordance  with  Federal  Government  building  management  policies  does  not  constitute 
solicitation  for  purposes  of  this  subsection. 

a.  This  prohibition  includes  the  solicited  sale  of  insurance, 
stocks,  mutual  funds,  real  estate,  cosmetics,  household  supplies,  vitamins,  and  other  goods  or 
services. 


b.  Doth  the  act  of  soliciting  and  the  act  of  selling  as  a  result  * 

of  soliciting  are  prohibited.  In  both  cases,  however,  a  solicitation  is  necessary  for  a  violation 

to  occur.  While  the  standard  prohibits  a  senior  from  making  a  solicited  sale  to  a  Junior  or  to 
the  Junior's  family,  sales  made  because  a  Junior  approaches  the  senior  and  requests  the  sale  to 
be  made  are  not  prohibited,  absent  coercion  or  intimidation  by  the  senior. 

c.  Personal  commercial  solicitations  by  the  spoure  or  other  * 

household  member  of  a  DoD  employee  to  those  who  are  junior  in  rank,  grade,  or  position  to  the 

DoD  employee,  may  give  rise  to  the  appearance  that  the  DoD  employee  himself  is  using  his 
public  office  for  personal  gain.  When  a  spouse  or  household  member  of  a  DoD  employee 
engages  in  such  activity,  the  supervisor  of  the  DoD  employee  must  consult  an  Ethics  Counselor, 
and  counsel  the  DoD  employee  that  such  activity  should  be  avoided  where  it  may 


66 


//Finil  Anientinivni  (Chi,  1 1/2/94) 


CHAPTER  6 


Aug  93# 

DoD  5500.7-R 


SECTION  1. 

* 

(reference  (a)). 


POLITICAL  ACTIVITIES 

OFFICE  OF  PERSONNEL  MANAGEMENT  REGULATION 

6-100.  5  C.F.R.  734.  “Political  Activities  of  Federal  Employees”  * 


69 


#Kirsl  Amendment  (C'h  1,  11/2/94) 


70 


Aug  93# 

DoD  5500. 7-R 

POLITICAL  ACTIVITY  OF  FEDERAL  EMPLOYEES 
5  CFR  734’ 

Table  of  Contents 

SUBPART  A:  GEN tRAI  PROVISIONS . 2 

Sec.  734.101  Definitions  . . 2 

Sec.  734.102  Jurisdiction .  5 

Sec.  734. 104  Restriction  of  political  activity . 6 

SUBPART  B:  PERMITTED  ACTIVITIES  . 6 

Sec.  734.201  Exclusion  from  coverage  . 6 

Sec.  734.202  Peimitted  activities . 6 

Sec.  734.203  Participation  in  nonpartisan  activities . . 6 

Sec.  734.204  Participation  in  political  organizations . 7 

Sec.  734.205  Participation  in  poiitical  campaigns .  8 

Sec.  734.206  Participation  in  elections  . 9 

Sec.  734.207  Candidacy  tor  public  office . 9 

Sec.  734.208  Participation  in  fundraising . 9 

SUBPART  C;  PROHIBITED  ACTIVITIES  .  11 

Sec.  734.301  Exclusion  from  coverage  .  11 

Sec.  734.302  Use  of  official  authority;  prohibition  .  12 

Sec.  734.303  Fundraising  .  12 

Sec.  734 .304  Candidacy  tor  public  office .  12 

Sec.  734.305  Soliciting  or  discounting  the  political  participation  of  certain  persons .  .  12 

Sec.  734.306  Participation  in  politicat  activities  while  on  duty  .  13 

Sec.  734.307  Campaigning  tor  a  spouse  or  family  member .  IS 

SUBPART  D;  EMPLOYEES  IN  CERTAIN  AGENCIES  AND  POSITIONS .  15 

Sec.  734.401  Coverage .  15 

Sec.  734.402  Expression  of  an  employee's  individual  opinion .  16 

Sec.  734.403  Participation  in  elections  .  17 

Sec.  734.404  Participation  in  political  organizations .  18 

Sec.  734.405  Campaigning  tor  a  spouse  or  family  member .  18 

Sec.  734.406  Participation  in  political  activities  while  on  duty  .  19 

Sec.  734.407  Use  of  official  authority;  prohibition  .  19 

Sec.  734.408  Participation  in  political  management  and  political  campaigning;  prohibitions  .  19 

Sec.  734.409  Participation  in  poiitical  organizations;  prohibitions  .  19 

Sec.  734.410  Participation  in  poiitical  fundraising;  prohibitions  . 20 

Sec.  734  41 1  Participation  in  poiitical  campaigning;  prohibitions  ....  . 20 

Sec.  734  412  Participation  in  elections;  prohibitions  . 20 

Sec.  734.413  Employees  of  the  Federai  Election  Commission;  prohibitions  . 21 

SUBPART  E:  SPECIAL  PROVISIONS  FOR  CERTAIN  PRESIDENTIAL  APPOINTEES  AND  EMPLOYEES  PAID  FROM 

THE  APPROPRIATION  FOR  THE  EXECUTIVE  OFFICE  OF  THE  PRESIDENT . 21 

Sec.  734  502  Participation  in  political  activity  while  on  duty,  in  uniform,  in  any  room  or  building  orx^upied  in  the 

discharge  of  offidai  duties,  or  using  a  Federal  vehicle  . 21 

Sec.  734.503  Allocation  and  reimbursement  of  costs  assodated  with  political  activities  . 23 

SUBPART  F:  EMPLOYEES  WHO  WORK  ON  AN  IRREGULAR  OR  OCCASIONAL  BASIS  . 25 

Sec.  734.601  Employees  who  worfr  on  an  in-egular  or  occasional  basis  . 25 

SUBPART  G;  RELATED  STATUTES  AND  EXECUTIVE  ORDERS . 25 

Sec.  734.701  General  . 25 

Sec.  734.702  Related  statutes  and  Executive  orders . 25 


This  raphni  Hat  had  lyparaoa  and  tpaang  rtvitiont  mada  for  clarity.  Although  no  changaa  won  mada  tu  Via  taxi,  only  Via  original  nila  It  authorilaliva 


#First  .\incndinent  (Ch  1,  11/2/94) 


70-1 


POLITICAL  ACTIVITIES  OF  FEDERAL  EMPLOYEES.  6  CFR  734 


70-2 


POLITICAL  ACTIVITIES  OF  FEDERAL  EMPLOYEES,  S  CFR  734 


Aug  93# 

DoD  5500. 7-R 


SUBPART  A:  GENERAL  PROVISIONS 


Sec.  734.101  Definitions. 

For  the  purposes  of  this  part: 

Accept  means  to  come  into  possession  of  something  from  a  person  officially  on  behalf  of  a  candidate,  a  campaign,  a 
political  party,  or  a  partisan  political  group. 

Candidate  means  an  individual  who  seeks  nomination  or  election  to  any  elective  office  whether  or  not  the  person  is  elected. 
An  individual  is  deemed  to  be  a  candidate  if  the  individual  has  received  political  contributions  or  made  expenditures  or  has 
consented  to  ai;other  person  receiving  contributions  or  making  expenditures  with  a  view  to  bringing  about  the  individuars 
nomination  or  election. 

Campaign  means  all  acts  done  by  a  candidate  and  his  or  her  adherents  to  obtain  a  majority  or  plurality  of  the  votes  to  be 
cast  toward  a  nomination  or  in  an  election. 

Election  includes  a  primary,  special,  runoff,  or  general  election. 

Employee  means  any  individual  (other  than  the  President,  Vice  President  or  a  member  of  the  uniformed  services)  employed 
or  holding  office  in- 

(1)  An  Executive  agency  other  than  the  General  Accounting  Office; 

(2)  A  position  within  the  competitive  service  which  is  not  in  an  Executive  agency; 

(3)  The  Government  of  the  District  of  Columbia,  other  than  the  Mayor  or  a  member  of  the  City  Council  or  the 
Recorder  of  Deeds;  or 

(4)  The  United  States  Postal  Sc  rviae  or  the  Postal  Rate  Commission. 

Employing  office  shall  have  the  meaning  given  by  the  head  of  each  agency  or  instrumentality  of  the  United  States 
Government  or  District  of  Columbia  Government  covered  by  this  part.  Each  agency  or  instrumentality  shall  provide  notice 
identifying  the  appropriate  employing  offices  within  it  through  internal  agency  notice  procedures. 

Federal  employee  organization  means  any  lawful  nonprofit  organizatior.,  association,  society,  or  dub  composed  of  Federal 
employees. 

Federal  labor  organization  means  an  organization  defined  in  5  U.S.C.  7103(aK4). 

Multicandidate  political  committee  means  an  organization  defined  in  2  U.S.C.  441a(a)(4). 

Nonpartisan  ek^ion  means- 

(1 )  An  election  In  which  none  of  the  candidates  is  to  be  nominated  or  elected  as  representing  a  political  party  any 
of  whose  candidates  for  Presidential  elector  received  votes  in  the  last  preceding  election  at  which  Piesidential  electors  were 
selected;  or 

(2)  An  eiedion  involving  a  question  or  issue  which  is  not  spedfically  identified  with  a  political  party,  such  as  a 
constitutional  amendment,  referendum,  approval  of  a  municipal  ordinance,  or  any  question  or  issue  of  a  similar  character. 

Office  means  the  U.S.  Office  of  Pereonnal  Management. 

On  Duty  means  the  time  period  when  an  employee  is: 

(1)  In  a  pay  status  other  than  paid  leave,  compensatory  time  off,  credit  hours,  time  off  as  an  incentive  award,  or 
excused  or  authorized  M>senoe  (induding  leave  without  pay);  or 

(2)  Representing  any  agency  or  instrumentality  of  the  United  States  Government  or  ar.y  agency  or  instrumentality 
of  the  District  of  Columbia  Government  in  an  official  capacity. 

Partisan  when  used  as  an  adjective  means  related  to  a  political  party. 
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Partisan  political  group  means  any  committee,  club,  or  other  organization  which  is  affiliated  with  a  political  party  or  candidate 
for  public  office  in  a  partisan  election,  or  organized  for  a  partisan  purpose,  or  which  engages  in  partisan  political  activity. 

Partisan  political  office  means  any  office  for  which  any  candidate  is  nominated  or  eiected  as  representing  a  party  any  of 
whose  candidates  for  Presidentiai  elector  received  votes  in  the  last  preceding  election  at  which  Presidential  electors  were 
selected,  but  does  not  include  any  office  or  position  within  a  political  party  or  affiliated  organization. 

Person  means  an  individual;  a  State,  local,  or  foreign  government;  or  a  corporation  and  subsidiaries  it  controls,  company, 
association,  firm,  partnership,  society,  joint  stock  company,  or  any  other  organization  or  institution,  including  any  officer, 
employee,  or  agent  of  such  person  or  entity. 

Political  activity  means  an  activity  directed  toward  the  success  or  foilure  of  a  political  party,  candidate  for  partisan  political 
office,  or  partisan  political  group. 

Political  contribution  means  any  gift,  subscription,  loan,  advance,  or  deposit  of  money  or  anything  of  value,  made  for  any 
political  purpose. 

(a)  A  political  contribution  includes: 

(1)  Any  contract,  promise,  or  agreement,  express  or  implied,  whether  or  not  legally  enforceable,  to  make 
a  contribution  for  any  political  purpose; 

(2)  Any  payment  by  any  person,  other  than  a  candidate  or  a  political  party  or  affiliated  organization,  of 
compensation  for  the  personal  services  of  another  person  which  are  rendered  to  any  candidate  or  political  paiy  or  affiliated 
organization  without  charge  for  any  political  purpose;  and 

(3)  The  provision  of  personal  services,  paid  or  unpaid,  for  any  political  purpose. 

(b)  A  political  contribution  does  not  include  the  value  of  services  provided  without  compensation  by  any  individual 
who  volunteers  on  behalf  of  any  candidate,  campaign,  political  party,  or  partisan  political  group. 

Political  management  means  the  direction  or  supervision  of  a  partisan  political  group  or  campaign  for  partisan  political  office. 

Political  party  means  a  national  political  party,  a  State  political  party,  or  an  affiliated  organization. 

Political  purpose  means  an  objective  of  promoting  or  opposing  a  political  party,  candidate  for  partisan  political  office,  or 
partisan  political  group. 

Receive  means  to  come  into  possession  of  something  from  a  person  officially  on  behalf  of  a  candidate,  a  campaign,  a 
political  party,  or  a  partisan  political  group. 

Solicit  means  to  request  expressly  of  another  person  that  he  or  she  contribute  something  to  a  candidate,  a  campaign,  a 
political  party,  or  partisan  political  group. 

Subordinate  refers  to  the  relationship  between  two  employees  when  one  employee  is  under  the  supervisory  authority, 
control  or  administrative  direction  of  the  other  employee. 

Uniformed  services  means  unifonned  services  as  defined  in  5  U.S.C.  2101(3). 

Sec.  734.102  Jurisdiction. 

(a)  The  United  States  Office  of  Special  Counsel  is  authorized  to  investigate  allegations  of  political  activity  prohibited  by  5 
CFR  part  734,  prosecute  alleged  violations  before  the  United  States  Merit  Systems  Protection  Board,  and  render  advisory 
opinions  concerning  the  applicability  of  5  CFR  part  734  to  the  political  activity  of  Federal  employees  and  employees  of  the 
District  of  Columbia  Government.  Advice  concerning  the  Hatch  Act  Refonn  Amendments  may  be  requested  from  the  Office 
of  Special  Counsel: 

(1)  By  letter  addressed  to  the  Offioe  of  Special  Counsel  at  1730  M  Street  NW.,  Suite  300,  Washington,  DC  20036, 
or 

(2)  By  telephone  on  (202)  653-7188,  or  (1-600)  854-2824. 

(b)  The  Merit  Systems  Protection  Board  is  authorized  to  determine  whether  a  violation  has  occurred  and  to  impose  a 
minimum  penalty  of  suspension  for  30  days  and  a  maximum  penalty  of  removal  for  violation  of  the  political  activity 
restrictions  regulated  by  this  part.  (5  U  S.C.  1204, 1212,  1216,  and  7326). 
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(c)  The  Office  of  Personnel  ^'ianagenlent  is  authorized  to  issue  regulations  describing  the  political  activities  which  are 
permitted  and  prohibited  under  the  Hatch  Act  Reform  Amendments  of  1993.  (5U.S.C.  1103, 1104,  7325;  Reorganization 
Plan  No.  2  of  1978,  92  Stat.  3783,  3  CFR  1978  Comp.  p.  323;  and  E.0. 12107,  3  CFR  1978  Comp.  p.  264.) 

Sec.  734.103  Multicandidate  political  committees  of  Federal  labor  organizations  and  Federal  employee 
organizations. 

(a)  In  order  to  qualify  under  this  part,  each  multicandidate  political  committee  of  a  Federal  labor  organization  must  provide  to 
the  Office  the  following; 

(1)  Infonnation  verifying  that  the  multicandidate  political  committee  is  a  multicandidate  political  committee  as 
defined  by  2  U.S.C.  441a(a)(4); 

(2)  Information  identifying  the  Federal  labor  organization  to  which  the  multicandidate  political  committee  is 
connected;  and 

(3)  Information  that  identifies  the  Federal  labor  organization  as  a  labor  organization  defined  at  5  U.S.C.  7103(4). 

(b)  In  order  to  qualify  under  this  part,  each  muHicandidate  political  committee  of  a  Federal  employee  organization  must 
provide  to  the  Office  the  following: 

(1)  Information  verifying  that  the  multicandidate  political  committee  is  a  multicandidate  political  committee  as 
defined  in  2  U.S.C.  441a(a)(4); 

(2)  Information  identifying  the  Federal  employee  organization  to  which  the  multicandidate  political  committee  is 
connected;  and 

(3)  Information  indicating  that  the  multicandidate  political  committee  was  in  existence  as  of  October  6, 1993. 

Sec.  734.104  Restriction  of  poiitical  activity. 

No  further  proscriptions  or  restrictions  may  be  imposed  upon  employees  covered  under  this  regulation  except; 

(a)  Employees  who  are  appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate; 

(b)  Employees  who  are  appointed  by  the  President; 

(c)  Non-career  senior  executive  service  members; 

(d)  Schedule  C  employees,  5  CFR  213.3301,  213.3302;  and 

(e)  Any  other  employees  who  serve  at  the  pleasure  of  the  President. 

SUBPART  B;  PERMITTED  ACTIVITIES 


Sec.  734.201  Exclusion  from  coverage. 

This  subpart  does  not  apply  to  employees  in  the  agencies  and  positions  described  in  subpart  D  of  this  part. 

Sec.  734.202  Permitted  activities. 

Employees  may  take  an  active  part  in  political  activities,  including  political  management  and  political  campaigns,  to  the 
extent  not  expressly  prohibited  by  law  and  this  part. 

Sec.  734.203  Participation  in  nonpaiHsin  activltiee. 

An  employee  may; 

(a)  Express  his  or  her  opinion  privately  and  publicly  on  political  subjects; 

(b)  Be  politically  active  in  connection  with  a  question  which  is  not  specifically  identified  with  a  political  party,  such  as  a 
constitutional  amencment,  referendum,  approval  of  a  municipal  ordinance  or  any  other  question  or  issue  of  a  similar 
character; 

(c)  Participate  in  the  nonpartisan  activities  of  a  civic,  community,  social,  labor,  or  professional  organization,  or  of  a  similar 
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organization;  and 

(d)  Participate  fully  in  public  affairs,  except  as  prohibited  by  other  Federal  law,  in  a  manner  which  ooes  not  compromise  his 
or  her  efficiency  or  integrity  as  an  employee  or  the  neutrality,  efficiency,  or  Integrity  of  the  agency  or  instrumentality  of  the 
United  States  Government  or  the  District  of  Columbia  Go‘/emment  In  which  he  or  she  is  employ^. 

Example  1:  An  employee  may  participate,  including  holding  office,  in  any  nonpartisan  group.  Such  participation 
may  include  fundraising  as  long  as  the  fundraising  is  not  in  any  way  connected  with  any  partisan  political  issue,  group,  or 
candidate,  and  as  long  as  the  fundraising  complies  with  part  263S  of  this  title  as  well  as  any  other  directives  that  may  apply, 
e  g.,  the  Federal  Property  Management  Regulations  in  41  CFR  chapter  101. 

Sec.  734.204  Participation  in  political  organizations. 

An  employee  may: 

(a)  Be  a  member  of  a  political  party  or  other  political  group  and  participate  in  its  activities; 

(b)  Serve  as  an  officer  of  a  political  party  or  other  political  group,  a  member  of  a  national.  State,  or  local  committee  of  a 
political  party,  an  officer  or  member  of  a  committee  of  a  political  group,  or  be  a  candidate  for  any  of  these  positions; 

{c)  Attend  and  participate  fully  in  the  business  of  nominating  caucuses  of  political  parties; 

(d)  Organize  or  reorganize  a  political  party  organization  or  political  group:  and 

(e)  Participate  in  a  political  convention,  rally,  or  other  political  gathering. 

Example  1;  An  employee  of  the  Department  of  Education  may  serve  as  a  delegate,  alternate,  or  proxy  to  a  State  or 
national  party  convention. 

Example  2;  An  employee  of  the  Department  of  Health  and  Human  Services  may  serve  as  a  vice-president  of  a 
partisan  or  non-partisan  political  action  committee,  as  long  as  the  duties  of  the  office  do  not  involve  personal  solicitation, 
acceptance,  or  receipt  of  political  contributions.  Sections  734.208  and  734.303  of  this  part  describe  in  detail  permitted  and 
prohibited  activities  which  are  related  to  fundraising. 

Example  3:  An  employee  of  the  Federal  Communications  Commission  may  make  motions  or  place  a  name  in 
nomination  at  a  nominating  caucus. 

Example  4:  An  employee  of  the  Department  of  the  Interior  may  serve  as  an  officer  of  a  candidate's  campaign 
committee  as  long  as  he  does  not  personally  solicit,  accept,  or  receive  political  contributions.  Sections  734.208  and  734.303 
of  this  part  describe  in  detail  permitted  and  prohibited  activities  which  are  related  to  fundraising. 

Sec.  734.205  Participation  In  political  campaigns. 

Subject  to  the  prohibitions  in  section  734.306,  an  employee  may: 

(a)  Display  pictures,  signs,  stickers,  badges,  or  buttons  associated  with  political  parties,  candidates  for  partisan  political 
office,  or  partisan  political  groups,  as  long  as  these  items  are  displayed  in  accordance  with  the  provisions  of  section  734.306 
of  subpart  C  of  this  part; 

(b)  Initiate  or  circulate  a  nominating  petition  for  a  candidate  for  partisan  political  office: 

(c)  Canvass  for  votes  in  support  of  or  in  opposition  to  a  partisan  political  candidate  or  a  candidate  for  political  party  office; 

fd)  Endorse  or  oppose  a  partisan  political  candidate  or  a  cartdidate  for  political  party  office  in  a  political  advertisement, 
broadcast,  campaign  literature,  or  similar  material; 

(e)  Address  a  convention,  caucus,  rally,  or  similar  gathering  of  a  political  party  or  political  group  in  support  o*  or  in  opposition 
to  a  partisan  political  candidate  or  a  candidate  for  political  party  office;  and 

(f)  Take  an  active  part  in  managing  the  political  campaign  of  a  partisan  political  candidate  or  a  candidate  for  political  party 
office. 

Example  1 :  An  employee  of  the  Environmental  Protection  Agency  may  broadcast  endorsements  for  a  partisan 
*  political  candidate  via  a  public  address  system  attached  to  his  or  her  private  automobile.  * 
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Example  2:  An  employee  of  the  Department  of  Interior  may  canvass  voters  by  telephone  on  behalf  of  a  political 
party  or  partisan  political  candidate. 

Example  3;  An  employee  of  the  Department  of  Agriculture  may  stand  outside  of  polling  places  on  election  day  and 
hand  out  brochures  on  behalf  of  a  partisan  political  candidate  or  political  party. 

Example  4:  An  employee  may  appear  in  a  television  or  radio  bruadcast  which  endorses  a  partisan  political 
candidate  and  is  sponsored  by  the  candidate's  campaign  committee,  a  political  party,  or  a  partisan  political  group. 

Example  S:  An  independent  contractor  is  not  covered  by  this  part  and  may  display  a  political  button  while 
performing  the  duties  for  which  he  or  she  is  contracted. 

Example  6;  An  employee  of  the  Department  of  Commerce  who  is  on  official  travel  may  take  annual  leave  in  the 
morning  to  give  an  address  at  a  breakfost  for  a  candidate  for  partisan  political  office. 

Example  7:  An  employee  may  manage  the  political  campaign  of  a  candidate  for  public  office  including  supervising 
paid  and  unpaid  campaign  workers. 

Sec.  734.206  Participation  In  elections. 

An  employee  may: 

(a)  Register  and  vote  in  any  election; 

(b)  Act  as  recorder,  watcher,  challenger,  or  similar  officer  at  polling  places; 

(c)  Seive  as  an  election  Judge  or  derk,  or  in  a  similar  position;  and 

(d)  Drive  voters  to  polling  places  for  a  partisan  political  candidate,  partisan  political  group,  or  political  patty. 

Example:  An  employee  may  drive  voters  to  polling  places  in  a  privately  owned  vehicle,  but  not  in  a 
Government-owned  or  leased  vehicle. 

Sec.  734.207  Candidacy  for  public  office.  ^ 

An  employee  may: 

(a)  Run  as  an  independent  candidate  in  a  partisan  election  covered  by  5  CFR  part  733;  and 

(b)  Run  as  a  candidate  in  a  nonpartisan  election. 

Example  1 :  An  employee  who  is  a  candidate  for  public  office  in  a  nonpartisan  election  is  not  barred  by  the  Hatch 
Act  from  soliciting,  accepting,  or  receiving  political  contributions  for  his  or  her  own  campaign;  however,  such  solicitation, 
acceptance,  or  receipt  must  comply  with  part  2635  of  this  title  as  well  as  any  other  directives  that  may  apply,  e.g.,  The 
Federal  Property  Management  Regulations  in  41  CFR  chapter  101. 

Sec.  734.208  Paiticipatlon  in  fundraising. 

(a)  An  employee  may  make  a  political  contribution  to  a  political  party,  political  group,  campaign  committee  of  a  candidate  for 
public  office  in  a  partisan  election  and  multicandidate  political  committee  of  a  Federal  labor  or  Federal  employee 
organization. 

(b)  Subject  to  the  :irohibitions  stated  in  section  734.303,  an  employee  may— 

(1)  Attend  a  political  fundraiser; 

(2)  Accept  and  receive  political  contributions  in  a  partisan  election  described  in  5  CFR  part  733; 

(3)  Solicit,  accept,  or  receive  uncompensated  volunteer  services  from  any  individual;  and 

(4)  Solicit,  accept,  or  receive  political  contributions,  as  long  as: 

(i)  The  person  who  is  solicited  for  a  political  contribution  belongs  to  the  same  Federal  labor  organization, 

*  or  Federal  emplnyee  organization,  as  the  employee  who  solicits,  accepts,  or  receives  the  contribution;  * 
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(ii)  The  person  who  is  solicited  for  a  political  contribution  is  not  a  subordinate  employee;  and 

(iii)  The  request  is  for  a  contribution  to  the  multicandidate  political  committee  of  a  Federal  labor 
organization  or  to  the  multicandidate  political  committee  of  a  Federal  employee  organization  in  existence  on  October  6, 
1993. 


Example  1;  An  GS-12  employee  of  the  Department  of  Treasury  who  belongs  to  the  same  Federal  employee 
organization  as  a  GS-5  employee  of  the  Department  of  Treasury  may  solicit  a  contribution  for  the  multicandidate  political 
committee  when  she  is  not  on  duty  as  long  as  the  GS-S  employee  is  not  under  the  supervisory  authority  of  the  GS-12 
employee. 

Example  2:  An  employee  of  the  National  Park  Sen/ice  may  give  a  speech  or  keynote  address  at  a  political 
fundraiser  when  he  is  not  on  duty,  as  long  as  the  employee  does  not  solicit  political  contributions,  as  prohibited  in  s 
734.303(b)  of  this  part. 

Example  3:  An  employee's  name  may  appear  on  an  invitation  to  a  political  fundraiser  as  a  guest  speaker  as  long 
as  the  reference  in  no  way  suggests  that  the  employee  solicits  or  encourages  contributions,  as  prohibited  in  section  734.303 
of  this  part  and  described  in  example  2  thereunder.  However,  the  employee's  official  title  may  not  appear  on  invitations  to 
any  poiitical  fundraiser,  except  that  an  employee  who  is  ordinarily  addressed  using  a  general  term  of  address,  such  as  The 
Honorable,"  may  use  or  permit  the  use  of  that  term  of  address  for  such  purposes. 

Example  4:  When  an  employee  of  the  Department  of  Transportation  is  nut  on  duty,  she  may  engage  in  activities 
which  do  not  require  personal  solicitations  of  contributions,  such  as  organizing  mail  or  phene  solicitations  for  political 
contributions.  However,  the  employee  may  not  sign  the  solicitation  letter  unless  the  solicitation  is  for  the  contribution  of 
uncompensated  services  of  individuals.  Activities  such  as  stuffing  envelopes  with  requests  for  political  contributions  are 
permitted. 

Example  5;  An  employee  who  is  not  on  duty  may  participate  in  a  phone  bank  soliciting  the  uncompensated 
services  of  individuals.  However,  an  employee  may  not  make  phone  solicitations  for  political  centributions  even 
anonymously. 

Example  6:  An  employee  of  the  Department  of  Agriculture  who  is  on  official  travel  and  is  not  in  a  pay  status  nor 
officially  representing  the  Department  may  write  invitations  in  his  hotel  room  to  a  meet-the-candidate  reception  which  he 
plans  to  hold  in  his  home. 

Example  7:  An  employee  may  serve  as  an  officer  or  chairperson  of  a  political  fundraising  organization  or 
committee  as  long  as  he  or  she  does  not  personally  solicit,  accept,  or  receive  political  contributions.  For  example,  the 
employee  may  organize  or  manage  fundraising  activities  as  long  as  he  or  she  does  not  violate  the  above  prohibition. 

Example  8:  The  head  of  a  cabinet-level  department  may  rxrntribute  one  of  her  worn-out  cowboy  boots  to  the 
campaign  committee  of  a  Senatorial  candidate  to  be  auctioned  off  in  a  fundraising  raffle  for  the  benefit  of  the  candidate's 
campaign. 

Example  9:  An  employee  may  help  organize  a  fundraiser  including  supplying  namas  tor  the  invitaticii  list  as  long  as 
he  or  she  does  not  personally  solicit,  accept,  or  receive  contributions. 

Example  10:  An  employee  on  travel  may  engage  in  political  activity  when  he  or  she  is  not  on  duty  without  taking 
annual  leave. 

Example  1 1 :  A  Federal  employee  may  solicit,  accept,  or  receive  the  uncompensated  volunteer  services  of  any 
individual,  except  a  subordinate  employee,  to  work  on  behalf  of  a  partisan  political  candidate  or  organization.  However,  such 
solicitation,  acceptance,  or  receipt  must  comply  with  part  2635  of  this  title  as  well  as  any  other  directives  that  may  apply, 
e  g.,  the  Federal  Property  Management  Regulations  in  41  CFR  chapter  101.  Further,  Federal  employees  are  subject  to 
criminal  anti-coercion  provisions  found  at  18  U.S  C.  610. 

SUBPART  C:  PROHIBITED  ACTIVITIES 


Sec.  734.301  Exclusion  from  coverage. 

This  subpart  does  not  apply  to  employees  in  the  agencies  and  positions  described  in  subpart  D  of  this  part. 

Sec.  734.302  Use  of  official  authority;  prohibition. 

An  employes  may  not  use  his  or  her  official  authority  or  influence  for  the  purpose  of  interfering  with  or  affecting  the  result  of 
an  election. 
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Sec.  734.303  Fundraising. 

An  employee  may  not  knowingly: 

(a)  Personally  solicit,  accept  or  receive  a  political  contribution  from  another  person,  except  under  the  circumstances 
specified  in  section  734.20e(b}: 

(b)  Personally  solicit  political  contributions  in  a  speech  or  keynote  address  given  at  a  fundraiser; 

(c)  Allow  his  or  her  official  title  to  be  used  in  connection  with  fundraising  activities;  or 

(d)  Solicit,  accept,  or  receive  uncompensated  volunteer  services  from  an  individual  who  is  a  subordinate. 

Example  1:  An  employee  may  not  host  a  fundraiser  at  his  or  her  home.  However,  a  spouse  who  is  not  covered 
under  this  part  may  host  such  a  fundraiser  and  the  employee  may  attend.  The  employee  may  not  personally  solicit 
contributions  to  *he  fundraiser.  Moreover,  the  employee  may  not  accept,  or  receive  political  contributions,  except  under  the 
circumstances  stated  in  section  734.208(b). 

Example  2:  An  employee's  name  may  not  appear  on  an  invitation  to  a  fundraiser  as  a  sponsor  of  the  fundraiser,  or 
as  a  point  of  contact  for  the  fundraiser. 

Example  3:  An  employee  may  not  ask  a  subordinate  employee  to  volunteer  on  behalf  of  a  partisan  political 
campaign. 

Example  4:  An  employee  may  not  call  the  personnel  office  of  a  business  or  corporation  and  request  that  the 
corporation  or  business  provide  volunteers  or  services  tor  a  campaign.  However,  an  employee  may  call  an  individual  who 
works  for  a  business  or  corporation  and  request  that  specific  individuars  services  for  a  campaign. 

Sec.  734.304  Candidacy  for  public  office. 

An  employee  may  not  run  for  the  nomination  or  as  a  candidate  for  election  to  partisan  political  office,  except  as  specified  in 
section  734.207. 

Sec.  734.305  Soliciting  or  discouraging  the  political  participation  of  certain  peraons. 

(a)  An  employee  may  not  knowingly  solicit  or  discourage  the  participation  in  any  political  activity  of  any  person  who  has  an 
application  for  any  compensation  grant,  contract,  niling,  license,  permit,  or  certificate  pending  before  the  employee's 
employing  office. 

(b)  An  employee  may  not  knowingly  solicit  or  discourage  the  participaiion  in  any  political  activity  of  any  person  who  is  the 
subject  of,  or  a  partidpant  in,  an  ongoing  aiidit,  investigation,  or  enforcement  action  being  cerrM  out  by  the  employee's 
employing  office. 

(c)  Each  agency  or  instrumentality  of  the  United  States  or  District  of  Columbia  Government  shall  determine  when  a  matter  is 
pending  and  ongoing  within  employing  oflioes  of  the  agency  or  instrumentality  for  the  purposes  of  this  part. 

Example  1 :  An  employee  with  agency-wide  responsibility  may  address  a  large,  diverse  group  to  seek  support  for  a 
partisan  political  candidate  as  long  as  the  group  has  not  been  soecifically  targeted  as  having  matters  before  the  employing 
office 


Example  2:  An  employee  of  the  Federal  Deposit  Insurance  Corporation  (FDIC)  may  not  solicit  or  discourage  the 
participation  of  an  insured  financial  institution  or  its  employees  if  the  Institution  is  undergoing  examination  by  the  FOIC. 

Example  3;  An  employee  of  the  Food  and  Drug  Administration  may  address  a  banquet  for  a  partisan  political 
candidate  which  is  sponsored  by  the  candidate's  campaign  committea,  even  though  the  audience  includes  three  individuals 
who  are  employed  by  or  are  officials  of  a  pharmaceutical  company.  However,  she  msy  not  deliver  the  address  if  the  banquet 
is  sponsored  by  a  lobbying  group  for  phannaoeiitical  companies,  of  If  she  knows  that  the  audience  will  be  composed 
primarily  of  employees  or  officials  of  such  companies. 

Sec.  734.306  Participation  in  political  activities  while  on  duty,  in  uniform,  in  any  room  or  building  occupied  in  the 
diacharge  of  official  duties,  or  using  a  Federal  vehicle. 

(a)  An  employee  may  not  participate  in  political  activities  subject  to  the  provisions  of  subpart  E  of  this  part: 

*  ( 1 )  While  he  or  she  is  on  duty: 
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(2)  While  he  or  she  is  wearing  a  uniform,  badge,  insignia,  or  other  similar  item  that  identifies  the  employing  agency 
or  instrumentality  or  the  position  of  the  employee; 

(3)  While  he  or  she  is  in  any  room  or  building  occupied  in  the  discharge  of  official  duties  by  an  individual  employed 
or  holding  office  in  the  Government  of  the  United  States  or  any  agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned  or  leased  vehicle  or  while  using  a  privately-owned  vehicle  in  the  discharge  of 
official  duties. 

(b)  The  prohibitions  in  paragraph  (a)  of  this  section  do  not  apply  to  employees  covered  under  subpart  E  of  this  part. 

Example  1;  While  on  leave  without  pay,  an  employee  is  not  subject  to  the  prohibition  in  section  734.306{a)(1) 
because  he  or  she  is  not  on  duty.  However,  while  on  leave  without  pay,  the  employee  remains  subject  to  the  other 
prohibitions  in  subpart  C. 

Example  2;  A  Postal  Service  employee  who  uses  her  private  vehicle  to  deliver  mail  may  place  a  political  bumper 
sticker  on  the  vehicle,  as  long  as  she  covers  the  bumper  sticker  while  she  is  on  duty. 

Example  3:  An  employee  who  is  being  compensated  for  mileage  when  driving  a  privately  owned  vehicle  may  place 
a  bumper  sticker  on  the  vehicle,  as  long  as  he  covers  the  bumper  sticker  while  the  vehicle  is  being  used  for  official  duties. 

Example  4;  An  employee  may  place  a  bumper  sticker  on  his  privately  owned  vehicle  and  park  his  vehicle  in  a 
parking  lot  of  an  agency  or  instrumentality  of  the  United  States  Government  or  in  a  non-Federal  facility  for  which  the 
employee  receives  a  subsidy  from  his  or  her  employing  agency  or  instrumentality. 

Example  S:  If  an  employee  Is  not  on  duty,  he  or  she  may  ertgaga  in  political  activity  in  the  offioe  of  his  or  her  labor 
organization  local  even  if  the  space  is  provided  by  an  agency  or  insfrumentality  of  the  United  States  Government  to  the  labor 
organization. 

Example  6:  An  agency  or  instrumentality  of  the  United  States  Government  leases  offices  in  a  commercial  building; 
the  headquarters  of  a  candidate  for  partisan  political  office  are  situated  in  the  same  building.  An  employee  of  that  agency  or 
instrumentality  may  do  volunteer  work  at  the  candidate's  headquarters  when  he  is  not  on  duty. 

Example  7:  An  employee  of  the  National  Aeronautics  and  Space  Administration  (NASA)  may  not  engage  in  political 
activities  while  v.«aring  a  NASA  flight  patch,  NASA  twenty-year  pin  or  anything  with  an  official  NASA  insignia. 

Example  8;  If  a  political  event  begins  while  an  employee  is  on  duty  and  continues  into  the  time  when  he  or  she  is 
not  on  duly,  the  employee  must  wait  until  he  or  she  Is  not  on  duty  to  attend  the  event.  Alternatively,  an  employee  may 
request  annual  leave  to  attend  the  political  event  when  it  begins. 

Example  9:  Officials  of  labor  organizations  who  have  been  given  official  time  to  perfbnn  representational  duties  are 

on  duty. 


Example  10:  An  employee  may  stuff  envelopes  for  a  mailing  on  behalf  of  a  candidate  for  partisan  political  office 
while  the  employee  is  sitting  in  the  park  during  his  lunch  period  if  he  is  not  considered  to  be  on  duty  during  his  lunch  period. 

Example  1 1 :  An  employee  may  engage  in  political  activity  in  the  courtyard  outside  of  a  Federal  building  where  no 
official  duties  are  discharged  as  long  as  the  employee  is  not  on  duty. 

Example  IT:  An  employee  who  wDiks  at  home  may  engage  in  political  activitios  at  home  wtten  he  or  she  is  not  in  a 
pay  status  or  representing  the  Government  in  an  official  capaoty. 

Example  13:  An  employee  who  is  appointed  by  the  President  by  and  vdth  the  sdvioe  and  consent  of  the  Senate 
(PAS)  may  attend  a  political  event  with  an  non-PAS  em^yee  whose  official  duties  do  not  require  accompanying  the  PAS 
as  long  as  the  non-PAS  employee  is  not  on  duty. 

Sec.  734.307  Campaigning  for  a  spouse  or  family  member. 

An  employee  oove^  under  this  subpart  who  is  the  spouse  or  family  member  of  either  a  candidate  for  partisan  political 
offioe.  candidate  .’or  political  party  office,  or  candidate  for  public  offioe  in  a  nonpartisan  election,  is  subj^  to  the  same 
prohibitions  as  other  employees  coverec  under  this  subpart. 

Example  1  An  employee  who  is  married  to  a  candidate  for  partisan  political  office  may  attend  a  fundraiser  for  his 
spowMi.  stand  in  tne  receivinc  Una.  sit  at  the  head  table,  and  urge  others  to  vote  for  his  spouse.  However,  the  employee 
may  net  personally  solicit,  accept,  or  receive  contributions  of  money  or  personal  services,  or  sell  or  collect  money  for  tickets 
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to  the  fundraiser. 

Example  2:  An  employee  who  is  the  daughter  of  a  candidate  for  partisan  political  office  may  appear  in  a  family 
photograph  which  is  printed  in  a  campaign  flier.  She  may  distribute  fliers  at  a  campaign  rally  as  long  as  she  does  not 
personally  solicit  contributions. 

Example  3:  An  employee  who  is  married  to  a  candidate  for  political  partisan  political  office  may  appear  with  her 
spouse  in  a  political  advertisement  or  a  broadcast,  and  urge  others  to  vote  for  her  spouse,  as  long  as  the  employee  does  not 
personally  solicit  political  contributions. 

SUBPART  D:  EMPLOYEES  IN  CERTAIN  AGENCIES  AND  POSITIONS 

Sec.  734.401  Coverage. 

(a)  This  subpart  applies  to  employees  in  the  following  agencies  and  positions: 

(1)  The  Federal  Election  Commission; 

(2)  The  Federal  Bureau  of  Investigation; 

(3)  The  Secret  Service; 

(4)  The  Central  Intelligence  Agency; 

(5)  The  National  Security  Council; 

(6)  The  National  Security  Agency; 

(7)  The  Defense  Intelligenoe  Agency; 

(8)  The  Merit  Systems  Protection  Board; 

(9)  The  Office  of  Special  Counsel: 

(10)  The  Office  of  Criminal  Investigation  of  the  Internal  Revsnue  Service. 

(11)  The  Office  of  Investigative  Programs  of  the  United  States  Customs  Service; 

(12)  The  Office  of  Law  Enforcement  of  the  Bureau  of  Alcohol,  Tobacco,  and  Firearms; 

(13)  The  Criminal  Division  of  the  Department  of  Justice; 

(14)  Career  Senior  Executive  Service  positions  described  in  8  U.S.C.  3132(a)(4): 

(15)  Administrative  Law  Judge  positions  described  in  5  U.S.C.  5372; 

(16)  Contract  Appeals  Board  Member  positions  oescribed  in  5  U.S.C.  5372s. 

(b)  Employees  appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate  in  the  agencies  and  positions 
described  in  paragraph  (a)  of  this  section  are  excluded  from  coverage  under  this  subpart. 

(c)  All  employees  covered  under  this  subpart  are  free  to  engage  in  political  activity  to  the  widest  extent  consistent  with  the 
restrictions  imposed  by  law  and  this  suLpart. 

See.  734.402  Expression  of  an  employee'a  Individual  opinion. 

Each  employee  covered  under  this  subpart  retains  the  right  to  pardcipate  in  any  of  the  foUowing  poUticsl  activities,  as  long  as 
such  activity  is  not  perfomted  in  concert  with  a  political  party,  partisan  political  group,  or  a  candidate  for  partisan  poUtieal 
office: 

(a)  Express  his  or  her  opinion  as  an  individual  privately  and  publicly  on  political  subjects  and  candidates; 

(b)  Display  a  political  picture,  sign,  sticker,  badge,  or.  button,  as  long  as  those  items  are  displayed  in  accordance  with  the 
provisions  of  section  734.408  of  subpart  D  of  this  part, 
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(c)  Sign  a  political  petition  as  an  individual; 

(d)  Be  politically  active  in  connection  with  a  question  which  is  not  specifically  identified  with  a  political  party,  such  as  a 
constitutional  amendment,  referendum,  approval  of  a  municipal  ordinance,  or  any  ether  question  or  issue  of  a  similar 
character;  and 

(e)  Othenivise  participate  fully  in  public  affairs,  except  as  prohibited  by  other  Federal  law,  in  a  manner  which  does  not 
compromise  his  or  her  efficiency  or  integrity  as  an  employee  or  the  neutrality,  efficiency,  or  integrity  of  the  agency  or 
instrumentality  of  the  United  States  Government  in  which  he  or  she  is  employed. 

Example  1:  An  employee  may  purchase  air  time  on  a  radio  or  television  station  to  endorse  a  partisan  political 
candidate.  However,  he  or  she  may  not  endorse  such  a  candidate  in  a  commercial  or  program  which  is  sponsored  by  the 
candidate's  campaign  committee,  a  political  party,  or  a  partisan  political  group. 

Example  2:  An  employee  may  address  a  political  convention  or  raily  but  not  on  behalf,  or  at  the  request  of,  a 
political  party,  partisan  political  group,  or  an  individual  who  is  running  for  the  nomination  or  as  a  candidate  for  election  to 
partisan  political  office. 

Example  3;  An  employee  may  print  at  her  own  expense  one  thousand  fliers  which  state  her  personal  opinion  that  a 
partisan  political  candidate  is  the  best  suited  for  the  job.  She  may  distribute  the  fliers  at  a  shopping  mall  on  the  weekend. 
However,  she  may  not  distribute  fliers  printed  by  the  candidate's  campaign  committee,  a  political  party,  or  a  partisan  political 
group. 


Example  4;  An  employee  may  stand  outsido  of  a  political  party  convention  with  a  homemade  sign  which  states  her 
individual  opinion  that  one  oHhe  candidates  for  nomination  is  the  best  qualified  candidate. 

Example  5:  An  employee  may  not  wear  a  button  with  a  partisan  political  theme  while  she  is  on  duty. 

Sec.  734.403  Participation  In  elections. 

Each  employee  covered  under  this  subpart  istains  the  right  to: 

(a)  Register  and  vote  in  any  election; 

(b)  Take  an  active  part,  as  a  candidate  or  in  support  of  a  candidate,  in  a  nonpartisan  election;  and 

(c)  Serve  as  an  election  juoge  or  clerk,  or  in  a  similar  position,  to  perform  nonpartisan  duties  as  prescribed  by  State  or  local 
law. 

Sec.  734.404  Participation  in  political  organizations. 

Each  employee  covered  under  this  subpnd  retains  the  right  to: 

(a)  Participate  in  the  nonpartisan  activities  of  a  civic,  community,  social,  labor,  or  professional  organization,  or  of  a  similar 
organization; 

(b)  Be  a  member  of  a  political  party  or  other  partisan  political  group  and  participate  in  its  activities  to  the  extent  consistent 
with  other  Federal  law. 

<c)  Attend  a  political  convention,  rally,  fund-raising  function,  or  other  political  gathenng;  and 

(d)  Make  a  financial  conlnbution  to  a  political  party, artisan  political  groun.  or  to  the  campaign  committee  of  a  candidate  for 
partisan  political  office 

Example  1 .  An  employee  may  attend  a  political  convention  or  rally.  However,  the  employee  may  not  participate  in 
demonstrations  or  parades  which  are  sponsored  by  a  politicsl  party,  a  partisan  political  group,  or  an  individual  who  is 
running  for  i>omination  to  be  a  candidate  for  partisan  political  office 

Example  2  An  employee  may  attend  a  political  party's  annual  barbecue,  but  he  or  she  n.ay  not  organize,  distribute 
invitations  to.  or  sell  tickets  to  the  bartMCue. 

Sec.  734.40S  Campaigning  for  a  spouse  or  family  member 

An  employee  covered  under  this  subpart  who  is  the  spouse  or  family  member  of  either  a  candidate  for  partisan  politics: 
office,  or  3  candidate  for  political  party  office,  may  appear  in  photographs  of  the  candidate's  family  which  might  appear  in  a 
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political  advertisement,  a  broadcast,  campaign  literature,  or  similar  material.  A  spouse  or  a  family  member  who  is  covered 
by  the  Hatch  Act  Refonn  Amendments  also  may  attend  political  functions  with  the  candidate.  However,  the  spouse  or  family 
member  may  not  distribute  campaign  literature  or  solicit,  accept,  or  receive  political  contributions. 

Example  1 ;  An  employee  who  is  the  spouse  of  a  candidate  for  partisan  political  office  may  stand  in  the  receiving 
line  and  sit  at  the  head  table  during  a  political  dinner  honoring  the  spouse. 

Example  2:  An  employee  who  is  the  daughter  of  a  candidate  for  partisan  political  office  may  appear  in  a  family 
photograph  which  is  printed  in  a  campaign  flier,  but  she  may  not  distribute  the  flier  at  a  campaign  rally. 

Sec.  734.406  Participation  in  political  activities  while  on  duty,  in  uniform,  in  any  room  or  building  occupied  in  the 
discharge  of  official  duties,  or  using  a  Federal  vehicle;  prohibition. 

(a)  An  employee  covered  under  this  subpart  may  not  participate  in  political  activities: 

(1)  While  he  or  she  is  on  duty; 

(2)  While  he  or  she  is  wearing  a  uniform,  badge,  or  insignia  that  identifies  the  employing  agency  or  instrumentality 
or  the  position  of  the  employee; 

(3)  While  he  or  she  is  in  any  room  or  building  occupied  in  the  discharge  of  official  duties  by  an  individual  employed 
or  holding  office  in  the  Government  of  the  United  States  or  any  agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned  or  leased  vehicle  or  while  using  a  privately  owned  vehicle  in  the  discharge  of 
official  duties. 

(b)  [Reserved] 

Sec.  734.407  Use  of  official  authority;  prohibition. 

An  employee  covered  under  this  subpart  may  not  use  his  or  her  official  authority  or  influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election. 

Sec.  734.408  Participation  in  political  management  and  political  campaigning;  prohibitions. 

An  employee  covered  under  this  subpart  may  not  take  an  active  part  in  political  management  or  in  a  political  campaign, 
except  as  permitted  by  this  part. 

Soc.  734.409  Participation  In  political  organizations;  prohibitions. 

An  employee  covered  under  this  subpart  may  not; 

(a)  Serve  as  an  officer  of  a  political  party,  a  member  of  a  national.  State,  or  local  committee  of  a  political  party,  an  officer  or 
member  of  a  committee  of  a  partisan  political  group,  or  be  a  candidate  for  any  of  these  positions; 

(b)  Organize  or  reorganize  a  political  party  organization  or  partisan  political  group; 

(c)  Serve  as  a  delegate,  alternate,  or  proxy  to  a  political  party  convention;  and 

(d)  Address  a  convention,  caucus,  rally,  or  similar  gathering  of  a  political  party  or  partisan  political  group  in  support  of  or  in 
opposition  to  a  candidate  for  partisan  political  office  or  political  party  office,  if  such  address  is  done  in  concert  with  such  a 
candidate,  political  party,  or  partisan  political  group. 

Sec.  734.410  Participation  in  political  fundraising;  prohibitions. 

An  employee  covered  under  this  subpart  may  not: 

(a)  Solicit,  accept,  or  receive  political  contributions;  or 

(b)  Organize,  sell  tickets  to,  promote,  or  actively  participate  in  a  fundraising  activity  of  a  candidate  for  partisan  political  office 
or  of  a  political  party,  or  partisan  political  group. 

Sec.  734.411  Participation  In  political  campaigning;  prohibitions 

An  employee  covered  under  this  subpart  may  not: 
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(a)  Take  an  active  part  in  managing  the  political  campaign  of  a  candidate  for  partisan  political  office  or  a  candidate  for 
political  party  office; 

(b)  Campaign  for  partisan  political  office; 

(c)  Canvass  for  votes  in  support  of  or  in  opposition  to  a  candidate  for  partisan  political  office  or  a  candidate  for  political  party 
office,  if  such  canvassing  is  done  in  concert  with  such  a  candidate,  or  of  a  political  party,  or  partisan  political  group; 

(d)  Endorse  or  oppose  a  candidate  for  partisan  political  office  or  a  candidate  for  political  party  office  in  a  political 
advertisement,  broadcast,  campaign  literature,  or  similar  material  If  such  endorsement  or  opposition  is  done  in  concert  with 
such  a  candidate,  political  party,  or  partisan  political  groi;p; 

(e)  InKiate  or  circulate  a  partisan  nominating  petition. 

Sec.  734.412  Participation  in  eiecticns;  prohibitions. 

An  employee  covered  under  this  subpart  may  not; 

(a)  Be  a  candidate  for  partisan  political  office  except  as  described  in  s  734.403; 

(b)  Act  as  recorder,  watcher ,  challenger,  or  similar  officer  at  polling  places  in  consultation  or  coordination  with  a  political 
party,  partisan  political  group,  or  a  candidate  for  partisan  political  office; 

(c)  Drive  voters  to  polling  places  in  consultation  or  coordination  with  a  political  party,  partisan  political  group,  or  a  candidate 
for  partisan  political  office. 

Sec.  734.413  Employees  of  the  Federal  Election  Commission;  prohibitions. 

(a)  An  employee  of  the  Federal  Election  Commission  may  not  request  or  receive  from,  or  give  to,  an  employee,  a  Member  of 
Congress,  or  an  officer  of  a  uniformed  service  a  political  contribution. 

(b)  This  section  does  not  cover  employee  of  the  Federal  Election  Commission  who  are  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  Senate. 

SUBPART  E:  SPECIAL  PROVISIONS  FOR  CERTAIN  PRESIDENTIAL  APPOINTEES  AND  EMPLOYEES  PAID  FROM 
THE  APPROPRIATION  FOR  THE  EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Sec.  734.601  Permitted  and  prohibited  activities. 

Except  as  otherwise  specified  in  this  part  734,  employees  who  are  appointed  by  the  President  by  and  with  the  advice  and 
consent  of  the  Senate  are  subject  to  the  provisions  of  subparts  B  and  C  of  this  part. 

Sec.  734.602  Participation  In  political  activity  while  on  duty,  in  uniform,  in  any  room  or  building  occupied  in  the 
discharge  of  official  duties,  or  using  a  Federal  vehicle. 

(a)  This  section  applies  to  an  employee: 

(1 )  The  duties  and  responsibilities  of  whose  position  continue  outside  normal  duty  hours  and  while  away  from  the 
normal  duty  post;  and 

(2)  Who  is- 

(i)  An  employee  paid  from  an  appropriation  for  the  Executive  Office  of  President;  or 

(ii)  An  employee  appointed  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate  whose 
position  is  located  within  the  United  States,  who  determines  policies  to  be  pursued  by  the  United  States  in  relations  with 
foreign  powers  or  in  the  nationwide  administration  of  Federal  laws; 

(b)  For  the  purposes  of  this  subpart,  normal  duty  hours  and  normal  duty  post  will  be  determined  by  the  head  of  each  agency 
or  instrumentality  of  the  United  States  or  District  of  Columbia  Government. 

(c)  An  employee  described  in  paragraph  (a)  of  this  section  may  participate,  subject  to  any  restrictions  that  may  be  imposed 
in  accordance  with  section  734.104,  in  political  activities: 

(1 )  While  he  or  she  is  on  duty; 
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(2)  While  he  or  she  is  wearing  a  uniform,  badge,  or  insignia  that  identifies  the  agency  or  instrumentality  of  the 
United  States  Government  or  the  position  of  the  employee; 

(3)  While  he  or  she  is  in  any  room  or  building  occupied  in  the  discharge  of  official  duties  by  an  individual  employed 
or  holding  office  in  the  Government  of  the  United  States  or  any  agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned  or  leased  vehicle  or  while  using  a  piivately-owned  vehicle  in  the  discharge  of 
official  duties. 

(d)  An  employee,  to  whom  subpart  E  of  this  part  does  not  apply,  who  is  not  on  duty  may  participate  in  political  activities  in 
rooms  of  the  White  House  which  are  part  of  the  private  Residence  area  or  which  are  not  regularly  used  solely  in  the 
discharge  of  official  duties. 

Example  1 :  An  Inspector  General  is  appointed  under  the  Inspector  General  Act  of  1978,  as  amended.  According 
to  section  3(c)  of  that  Act,  he  or  she  does  not  qualify  as  an  employee  who  detennines  policies  to  be  pursued  by  the  United 
States  in  the  nationwide  administration  of  Federal  laws,  therefore,  he  or  she  may  not  participate  in  political  activities  while 
on  duty,  while  wearing  a  uniform,  badge,  or  insignia  that  identifies  his  or  her  office  or  position,  while  in  any  room  or  building 
occupied  in  the  discharge  of  official  duties,  or  while  using  a  Government-owned  or  leased  vehicle  or  white  using  a  privately- 
owned  vehicle  in  the  discharge  of  official  duties. 

Example  2:  An  employee  who  is  covered  by  this  subpart  and  wears  a  uniform  as  an  incident  of  her  office  may  wear 
the  uniform  while  she  is  giving  a  speech  at  a  political  fundraiser. 

Example  3;  The  head  of  an  executive  department  may  hold  a  partisan  political  meeting  or  host  a  reception  which  is 
not  a  fundraiser  in  his  conference  room  during  normai  business  hours. 

Example  4:  An  employee  accompanies  the  Secretary  of  Transportation  to  a  political  party  convention  as  part  of  the 
Secretary's  security  or  administrative  detail.  The  employee  is  considered  to  be  on  duty  white  protecting  or  performing  official 
duties  for  the  Secretary  regardless  of  the  nature  of  the  funcfion  that  the  Secretary  is  attending. 

Example  5;  An  American  Ambassador  overseas  obtains  authorization  from  the  Department  of  State  to  depart  post 
in  order  to  take  a  vacation  away  from  post.  During  the  period  she  is  authorized  to  be  on  vacation  away  from  post,  she  is  not 
considered  to  be  on  duty  for  the  purpose  of  the  Hatch  Act  Reform  Amendments  and  may  engage  in  any  political  activity 
permitted  under  the  Hatch  Act  Reform  Amendments  of  1993. 

Sec.  734.603  Allocation  and  reimbursement  of  costs  associated  with  political  activities. 

(a)  The  costs  associated  with  the  political  activities  described  in  s  733.502(c)  of  this  chapter  may  not  be  paid  for  by  money 
derived  from  the  Treasury  of  the  United  States.  Costs  associated  with  a  political  activity  are  deemed  not  to  be  paid  for  by 
money  derived  from  the  Treasury  of  the  United  States  if  the  Treasury  is  reimbursed  for  the  costs  within  a  reasonable  period 
of  time. 

(b)  For  the  purposes  of  this  section,  costs  associated  with  a  political  activity  do  not  include  any  costs  that  the  Government 
would  have  or  have  incurred  regardless  of  whether  the  activity  was  political.  Examples  of  such  costs  are: 

(1)  The  compensation  of  the  employee  described  in  section  734.502(a); 

(2)  The  value  of  any  office  or  other  real  property  owned  or  teased  by  the  Government: 

(3)  The  compensation  and  expenses  of  any  Government  employee  that  is  required  in  the  performance  of  his  or  her 
duties  to  accompany  or  assist  the  person  engaging  in  the  political  activity;  and 

(4)  The  cost  of  special  security  arrangements  for  the  person  engaging  in  the  political  activity,  including  special 
transpoitation  vehicles  or  methods. 

(c)  (1)  An  employee  covered  under  this  subpart  must  apportion  the  costs  of  mixed  travei  based  on  the  time  spent  on  political 
activities  and  the  time  spent  performing  official  duties.  Prorating  the  cost  of  travel  Involves  determining  the  lotal  activity 
time"  which  is  the  amount  of  time  actually  spent  by  the  err.ployee  in  meetings,  receptions,  railies,  and  similar  activities.  Time 
spent  in  actual  travel,  private  study,  or  rest  and  recreation  is  not  included  In  the  computation  of  the  lotal  activity  time".  The 
proration  of  the  cost  then  is  determined  based  on  how  the  lotal  activity  time"  was  spent.  The  formula  is  as  follows: 

Time  spent  in  official  meetings,  receptions,  etc.  *  Time  spent  in  political  meetings,  receptions,  rallies  >=  Total  activity  time 

Time  spent  in  official  activity  +  Total  activity  time  =  Percentage  of  trip  that  is  official 


70-15 


Nov  2,  94 
DoCi  55()0.7-R 

POLITICAL  ACTIVITIES  OK  FEDERAL  EMPLOYEES,  6  CFR  734 


Time  spent  in  political  activity  Total  activity  time  =  Percentage  of  trip  that  is  political 

The  percentage  Tigure  that  represents  the  political  portion  of  the  trip  is  then  multiplied  by  the  amount  that  would  be 
reimbursed  to  the  Government  if  all  of  the  travel  was  political.  The  product  of  that  calculation  represents  the  amount  to  be 
paid  by  the  political  entity  or  organization. 

(2)  The  allocation  method  must  be  applied  to  all  of  the  relevant  costs  of  mixed  travel. 

(3)  Expenses  that  are  associated  specifically  with  a  political  activity  and  not  with  any  official  activity  must  be 
treated  as  political,  and  expenses  associated  specifically  with  an  official  activity  and  not  with  any  political  activity  must  be 
treated  as  official. 

(4)  In  allocating  the  costs  of  travel  other  than  air  travel,  the  allocation  formula  should  be  applied  to  any 
Government  maximum  for  that  type  of  expenditure. 

(5)  The  determination  of  the  proper  amount  of  allocation  must  be  based  on  the  facts  and  circumstances  involved. 

(6)  In  the  event  that  a  minor,  clearly  incidental  percentage  of  the  activity  of  a  mixed  trip  is  devoted  to  either  official 
or  political  activity,  e.g.  less  than  3%,  the  entire  trip  should  be  treated  as  if  it  was  wholly  of  the  typo  represented  by  the 
substantial  figure.  The  balance  should  be  treated  as  de  minimis  and  need  not  be  reimbursed  as  political  or  charged  as 
official. 

(d)  For  any  cost  of  a  political  activity  of  an  employee  that  is  required  to  be  reported  to  the  Federal  Election  Commission 
under  the  Federal  Election  Campaign  Act  (FECA)  or  the  Presidentiat  Election  Campaign  Fund  Act  (PECFA),  the  employee 
shall  use  the  same  method  of  allocation  as  used  under  the  FECA  or  PECFA  and  regulations  thereunder  in  lieu  of  the 
allocation  method  in  paragraph  (c)  of  this  section. 

Example  1 :  The  Secretary,  an  employee  described  by  section  7324(b)(2)  of  title  5  of  the  United  States  Code,  holds 
a  catered  political  activity  (other  than  a  fundraiser)  in  her  office.  Her  security  detail  attends  the  reception  as  part  of  their  duty 
to  provide  security  for  her.  The  Secretary  will  not  be  in  violation  of  the  Hatch  Act  Reform  Amendments  if  the  costs  of  her 
office,  her  compensation,  and  her  security  detail  are  not  reimbursed  to  the  Treasury.  A  violation  of  the  Hatch  Act 
Amendments  occurs  if  Government  funds.  Including  reception  or  discretionary  funds,  are  used  to  cater  the  political  activity, 
unless  the  Treasury  is  reimbursed  for  the  cost  of  the  catering  within  a  reasonable  time. 

Example  2:  There  should  be  no  allocation  between  official  and  political  funds  for  a  sound  system  rented  for  a 
single  event. 

Example  3:  If  on  a  mixed  trip  a  Government  employee  is  only  entitled  to  $26  per  diem  for  food  on  a  wholly  official 
trip  and  the  trip  is  50%  political  and  50%  official,  the  Government  share  would  be  50%  of  $26,  not  50%  of  the  actual  amount 
spent 


Example  4;  The  President  is  transported  by  special  motorcade  to  and  from  the  site  of  the  political  event.  The 
expense  of  the  motorcade  is  for  special  security  arrangements.  Thus,  it  would  not  be  a  violation  of  the  Hatch  Act  Reform 
Amendments  if  the  costs  of  the  security  srrs<tgements,  including  the  cost  of  the  motorcade,  are  not  reimbursed  to  the 
Treasury. 

SUBPART  F;  EMPLOYEES  WHO  WORK  ON  AN  IRREGULAR  OR  OCCASIONAL  BASIS 
See.  734.601  Employees  who  work  on  an  irregular  or  occasional  basis. 

An  employee  who  works  on  an  irregular  or  occasional  basis  or  is  a  special  Government  employee  as  defined  in  18  U.S.C. 
202(a)  is  subject  to  the  provisions  of  the  applicable  subpart  of  this  pari  when  he  or  she  is  on  duty 

Example:  An  employee  appointed  to  a  special  commission  or  task  force  who  does  not  have  a  regular  tour  of  duty  may  run  as 
a  partisan  political  candidate,  but  may  actively  campaign  only  when  he  or  she  is  not  on  duty. 

SUBPART  G:  RELATED  STATUTES  AND  EXECUTIVE  ORDERS 


Sec.  734.701  General 

In  addition  to  the  provisions  regulating  political  activity  set  forth  in  subparts  A  through  G  of  this  part,  there  are  a  number  of 
statutes  and  Executive  orders  that  establish  standards  to  which  the  political  activity  of  an  employee,  a  Federal  labor 
organizalion,  a  Federal  employee  organization,  and  a  multicandidate  political  committee  must  confoim.  The  list  set  forth  in  s 
734  702  references  some  of  the  more  significant  of  those  statutes.  It  is  not  comprehensive  and  includes  only  references  to 
statutes  of  genercl  applicability  * 
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Sec.  734.702  Related  statutes  and  Executive  orders. 

(a)  The  prohibition  against  offering  anything  of  value  in  consideration  of  the  use  or  promise  of  use  of  influence  to  procure 
appointive  offlco  (18  U.S.C  210). 

(b)  The  prohibition  against  solicitation  or  acceptance  of  anything  of  value  to  obtain  public  office  for  another  (18  U.S.C.  21 1 }. 

(c)  The  prohibition  against  intimidating,  threatening,  or  coercing  voters  in  Federal  elections  (18  U.S.C.  594). 

(d)  The  prohibition  against  use  of  official  authority  to  interfere  with  a  Federal  election  by  a  person  employed  in  any 
administrative  position  by  the  United  States  in  connection  with  any  activity  financed  in  whole  or  in  part  by  Federal  funds  (18 
U.S.C.  595), 

(e)  The  prohibition  against  the  promise  of  employment,  compensation,  or  benefits  from  Federal  funds  in  exchange  for 
political  activity  (18  U.S.C.  600). 

(f)  The  prohibition  against  the  deprivahon  of  or  threat  of  deprivation  of  employment  in  exchange  for  political  contributions  (18 
U.S.C.  601). 

(g)  The  prohibition  against  soliciting  political  contributions  (18  U.S.C.  602). 

(h)  The  prohibition  against  making  certain  political  contributions  (18  U.S.C.  603). 

(i)  The  prohibition  against  soliciting  or  receiving  assessments,  subscriptions,  or  contributions  for  political  purposes  fiem 
persons  on  Federal  relief  or  work  relief  (18  U.S.C.  604). 

(j)  The  prohibition  against  disclosing  and  receiving  lists  or  names  of  persons  on  relief  for  political  purposes  (18  U.S.C.  605). 

(k)  The  prohibition  again.st  intimidating  employees  to  give  or  withhold  a  political  contribution  (18  U.S.C  606). 

(l)  The  prohibition  against  soliciting  political  contributions  in  navy  yards,  forts,  or  arsenals  (18  U.S.C.  607). 

(m)  The  prohibition  against  coercing  employees  of  the  Federal  Government  to  engage  in,  or  not  to  engage  in,  any  political 
activity  (18  U.S.C,  610). 

(n)  The  prohibition  against  certain  personnel  practices  (5  U.S.C.  2302). 

(0)  The  prohibition  against  making,  requesting,  considering,  or  accepting  political  recommendations  (5  U.S.C.  3303). 

(p)  The  prohibitions  against  misuse  of  a  Government  vehicle  (31  U.S.C.  1344). 

(q)  The  requirements  and  prohibitions  stated  in  the  Federal  Election  Campaign  Act  (2  U.S.C.  431-455). 

(r)  Thu  prohibitions  against  soliciting  for  gifts  to  superiors,  giving  donations  for  such  gifts,  and  accepting  gifts  from 
employees  who  receive  a  lower  rate  of  pay  (5  U.S.C.  7351). 

(s)  The  prohibitions  against  soliciting  or  accepting  things  of  value  from  specified  persons  (5  U.S.C.  7353). 

(t)  The  prohibitions  and  requirements  stated  in  the  Ethics  in  Government  Act  of  1978  (5  U.S.C.  App.)  and  Executive  Order 

12674  (54  FR  15159-15162;  3  CFR  1989  Comp.  215-218)  as  modified  by  Executive  Order  12731  (55  FR  42547-42550;  3 
CFR  1990  Comp.  306-311).  ^ 
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SECTION  2.  POLITICAL  ACTIVITIES  OF  CIVILIAN  DoD  EMPLOYEES 


6-200.  Pfllisy 

*  a.  The  policy  governing  the  political  activities  of  civilian  DoD 
^  employees  is  derived  from  the  Hatch  Act  Amendments,  5  U.S.C.  7321  through  7325 

*  (reference  (b)).  Guidance  on  the  application  of  the  Hatch  Act  Amendments  is  provided  by  the 
Hatch  Act  Hotline  at  the  Office  of  Special  Counsel  at  l-(800)  854-2824. 

b.  Primary  enforcement  responsibility  under  the  Hatch  Act 

*  Amendments  (reference  (b))  lies  with  the  Office  of  Special  Counsel  under  5  U.S.C.  1216(c) 

*  (reference  (b));  however,  DoD  Components  have  responsibility  to  investigate  allegations  of 
prohibited  political  activity  by  excepted  service  employees  of  the  DoD  Component. 


c.  It  is  DoD  policy  to  encourage  civilian  DoD  employees  and 
members  of  the  Armed  Forces  to  carry  out  the  obligations  of  citizenship  to  the  maximum  extent 
possible  consistent  with  the  restrictions  imposed  by  law  and  by  this  Regulation. 


6-201.  Permissible  Activities.  Subject  to  subsections  6-202  and  6-203  of 
this  Regulation,  below,  civilian  DoD  employees  may,  in  their  personal  capacities: 


* 


a.  Be  candidates  for  public  office  in  nonpartisan  elections; 


* 

* 

* 

* 

* 

* 

* 


b.  Register  and  vote  as  they  choose; 

c.  Assist  in  voter  registration  drives; 

d.  Express  opinions  about  candidates  and  issues; 

e.  Contribute  money  to  political  organizations; 

f.  Attend  political  fundraising  functions; 

g.  Attend  and  be  active  at  political  rallies  and  meetings; 

h.  Join  and  be  an  active  member  of  a  political  party  or  club; 


* 


i.  Sign  nominating  petitions; 


j .  Campaign  for  or  against  referendum  questions, 

constitutional  amendments,  or  municipal  ordinances; 
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k.  Campaign  for  or  against  candidates  in  partisan  elections  (sec 
subsection  6-202.C.  of  this  Regulation,  below); 

l.  Make  campaign  speeches  for  candidates  in  partisan  elections 
(see  subsection  6-202x.  of  this  Regulation,  below); 

m.  Distribute  campaign  literature  in  partisan  elections  (see 
subsection  6-202.C.  of  this  Regulation,  below); 

n.  Hold  office  in  political  clubs  or  parties  (see  subsection  6-202.C. 
of  this  Regulation,  below). 

6-202.  Limitations 

a.  Military  members  are  not  covered  by  the  Hatch  Act 
Amendments,  5  U.S.C.  7321  through  7327,  (reference  (b)).  Political  activities  of  Military  members 
are  covered  in  Section  3  of  this  Chapter,  below. 

b.  Notwithstanding  subsection  6-201  of  this  Regulation,  above,  as 
a  matter  of  longstanding  DoD  policy,  DoD  employees  who  are  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate  (e.g.  the  Secretary  of  Defense,  the  Secretaries  of  the 
Military  Departments,  etc.),  and  DoD  employees  who  are  appointed  by  the  Secretary  of  Defense  to 
non-career  Senior  Executive  Service  positions  may  not  engage  in  activities  that  could  be  interpreted 
as  associating  the  DoD  with  any  partisan  political  cause  or  issue. 

c.  The  following  DoD  employees  (except  for  Presidential 
appointees  who  are  confirmed  by  and  with  the  consent  of  the  Senate)  are  prohibited  from  engaging 
in  the  activities  described  in  6-201. k.  through  6-201. n.  of  this  Regulation,  above: 

(1)  Employees  of  the  National  Security  Agency; 

(2)  Employees  of  the  Defense  Intelligence  Agency; 

(3)  Career  members  of  the  senior  executive  service; 

(4)  Administrative  Law  Judges;  and 

(5)  Contract  appeals  board  members. 

6-203.  Prohibited  Activities.  Civilian  DoD  employees  may  not: 

a.  Use  official  authority  or  influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  election; 
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b.  Collect  political  contributions  unless  both  the  collector 
and  the  donor  are  members  of  the  same  Federal  labor 
orginization  or  employee  organization  and  the  donor  is 
not  a  subordinate; 

c.  Knowingly  solicit  or  discourage  the  political  activity  of 
any  person  who  has  business  with  DoD; 

d.  Engage  in  political  activity  while  on  duty; 

e.  Engage  in  political  activity  while  in  any  Federal 
workplace; 

f.  Engage  in  political  activity  while  wearing  an  official 
uniform  or  displaying  official  insignia  identifying  the 
office  or  position  of  the  DoD  employee; 

g.  Engage  in  political  activicy  while  using  a  Government 
owned  or  leased  vehicle; 

h.  Solicit  political  contributions  from  the  general  public; 

i.  Be  a  candidate  for  public  office  in  partisan  elections; 

j.  Wear  political  buttons  on  duty; 

k.  Contribute  to  the  political  campaign  of  another  Federal 
Government  employee  who  is  in  the  DoD  employee’s 
chain  of  command  or  supervision  or  who  is  the 
employing  autliority,  including  the  political  campaign  to 
re-elect  the  President  or  Vice  President, 


6-204  DoD  Employees  Residing  in  Designated  Localities 
Notwithstanding  the  prohibitions  of  subsection  6-203  of  this  Regulations,  above,  a  DoD 
employee  (except  those  DoD  employees  listed  in  subsection  6-202.C.  of  this  Regulation, 
above)  who  resides  in  a  municipality  or  political  subdivision,  either  in  the  immediate  vicinity 
of  the  District  of  Columbia  or  in  which  the  majority  of  voters  are  employed  by  the  Federal 
Government,  as  designated  by  0PM  under  5  C.F.R.  733.102(d)  (reference  (c))  may; 

a.  Run  as  an  independent  candidate  for  election  to  a  partisan 
political  office  in  an  election  for  local  office  of  the  municipality  or  political  subdivision 
provided  the  candidacy  for,  and  service  in,  the  partisan  political  office  shall  not  result  in 
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*  neglect  of,  or  interference  with,  the  performance  of  the  duties  of  the  DoD  employee  or  create 
an  actual  or  apparent  conflict  of  interest;  and 

b.  Accept  or  receive  political  contributions  in  connection 
with  a  local  election  of  the  municipalii^  or  political  subdivision  provided  the  DoD  employee 
does  not  solicit  political  contributions  from  the  general  public. 

6-205.  Political  Recommendations 

a.  The  restrictions  of  5  U.S.C.  3303  (reference  (b))  apply  to 
all  personnel  actions  described  in  5  U.S.C.  2302(a)(2)(A)(i)  through  (x)  (reverence  (b))  for 
individuals  in  or  applicants  to  the  following  DoD  positions; 


(1)  Competitive  service  employees; 

(2)  Career  appointees  in  the  Senior  Executive  Service; 


(3)  Excepted  service  employees  other  than  one  who  is 
appointed  by  the  President  or  v/hose  position  has  been  determined  to  be  of  confidential, 
policy-detennining,  policy  -making,  or  policy-advocating  character. 


b.  Each  personnel  action  with  respect  to  a  DoD  employee  or 
applicant,  as  described  in  subsection  6*20S.a.  of  this  Regulation,  above,  shall  be  taken  without 
regard  to  any  recommendation  or  statement,  oral  or  written,  made  by  the  following  types  of 
individuals: 


employees; 


(1)  Members  of  Congress  or  Congressional 


(2)  Elected  officials  of  any  State  (including  the 
District  of  Columbia  and  the  Commonwealth  of  Puertu  Rico),  county,  city,  or  other 
subdivision  thereof; 

(3)  Officids  of  political  parties;  or 


(4)  Other  individuals  or  organizations  making  such 
recommendations  or  statements  on  the  basis  of  the  party  affiliations  of  the  DoD  employee  or 
applicant  recoimnended. 


c.  DoD  employees  may  solicit,  accept,  and  consider  any 
statement  with  respect  to  a  DoD  employee  or  applicant  described  in  subsection  6-20S.a.  of 
this  Regulation,  atove,  if  the  statement  meets  one  of  the  following  conditions: 

*  (1)  It  is  pursuant  to  a  request  or  requirement  of  the 
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DoD  Component  and  consists  solely  of  an  evaluation  of  the  work  performance,  ability, 
aptitude,  and  general  qualifications  of  the  DoD  employee  or  applicant; 

(2)  It  relates  solely  to  the  character  and  residence  of 

the  DoD  employee  or  applicant; 

(3)  It  is  furnished  pursuant  to  a  request  made  by  an 
authorized  representative  of  the  Government  of  the  United  States  solely  in  order  to  determine 
whether  the  DoD  employee  or  applicant  meets  suitability  or  security  standards; 

(4)  It  is  furnished  by  a  former  employer  of  the  DoD 
employee  or  applicant  pursuant  to  a  request  of  an  agency,  and  consists  solely  of  an  evaluation 
of  the  work  performance,  ability,  aptitude,  and  general  qualifications  of  such  DoD  employee 
or  applicant  during  employment  with  such  former  employer;  or 

(5)  It  is  furnished  pursuant  to  a  provision  of  law  or 
regulation  authorizing  consideration  of  such  statement  with  respect  to  a  specific  position  or 
category  of  positions. 


c.  DoD  Component  Heads  are  required  by  5  C.F.R.  300.801 
(reference  (d))  to  ensure  that  DoD  employees  and  applicants  described  in  subsection  6>205.a. 
of  this  Regulation,  above,  are  notified  of  the  provisions  of  5  U.S.C.  3303  (reference  (b)). 

SECTION  3.  POLITICAL  ACTIVITIES  OF  MILITARY  MEMBERS 

6-300.  DoD  Directive  1344.10.  "Political  Activities  bv  Members  of  the 
Armed  Forces  on  Active  Duty."  June  15.  1990  (reference  (e)) 
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SUBJECT; 

References; 


June  15, 1990 
ASD(FM&P) 

Political  Activities  by  Members  of  the  Armed  Forces  on  Active  Duty 

(a)  DoD  Directive  1344. 10.  "Political  Activities  by  Members  of  the  Armed  Forces,”  September  25, 1986 
(hereby  canceled) 

(b)  Title  10,  United  States  Code 

(c)  DoD  Directive  5200.2,  *DoD  Personnel  Security  Program,"  December  20, 1979 

(d)  DoD  Directive  1325.6,  Xauidelines  for  Handling  Dissident  and  Protest  Activities  Among  Members 
of  the  Armed  Forces,"  September  12, 1969 

(e)  through  (h),  see  enclosure  1 


A.  REISSUANCE  AND  PURPOSE 


This  Directive; 

1 .  Reissues  reference  (a)  to  update  DoD  policies  on  political  activities  of  members  of  the  Amned  Forces  on  active  duty  (AD). 

2.  Implements  Section  973(b)  of  reference  (b). 

B.  APPLICABILITY 

This  Directive  applies  to  the  Office  of  the  Secretary  of  Defense  (OSD);  the  Military  Departments;  the  Chairman,  Joint  Chiefo  of 
Staff  and  Joint  Staff;  the  Unified  and  Specified  Commands;  and  the  Coast  Guard  when  it  is  not  operating  as  a  Service  in  the 
Navy,  by  agreement  with  the  Department  of  Transportation. 

C.  DEFINITIONS 

The  terms  used  in  this  Directive  are  defined  in  enclosure  2. 


D.  POLICY 

It  is  DoD  policy  that  a  member  of  the  Armed  Forces  (hereafter  refened  to  as  "member")  is  encouraged  to  cany  out  the  obligations 
of  a  citizen.  While  on  AD,  however,  members  are  prohibited  from  engaging  in  certain  political  activities.  Subject  to  the  guidelines 
in  enclosure  3,  the  following  DoD  policy  shall  apply; 

1 .  General 

a.  A  member  on  AD  may; 

(1)  Register,  vote,  and  express  his  or  her  personal  opinion  on  political  candidates  and  issues,  but  not  as  a 
representative  of  the  Armed  Forces. 

(2)  Make  monetary  contributions  to  a  political  organization. 

(3)  Attend  partisan  and  nonpartisan  political  meetings  or  rallies  as  a  spectator  when  not  in  uniform, 
b  A  member  on  AD  shall  not: 


(1 )  Use  his  or  her  official  authority  or  influence  for  interfering  with  an  election;  affecting  the  course  or  outcome  of  an 
election:  soliciting  votes  for  a  particular  candidate  or  issue:  or  requiring  or  soliciting  political  contributions  from  others. 

(2)  Be  a  candidate  for,  or  hold,  civil  offioe  except  as  authorized  in  subsections  D.2.  and  D.3.,  below. 

(3)  Participate  in  partisan  political  management,  campaigns,  or  conventfons. 

(4)  Make  campaign  contributions  to  another  member  of  the  Armed  Forces  or  an  employee  of  the  Federal 

Government 

c  To  assist  in  appiying  paragraphs  D.I  .a  and  O.I.b.,  above,  to  particular  situations,  endosurs  3  provides  guidelines 
and  examples  of  permissible  and  prohibited  political  activities.  The  guidelines  in  enclosure  3  do  not  supersede  other  specific 
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requirements  and  policies,  such  as  those  established  in  OoO  Directives  5200.2  and  1325.6  (references  (c)  and  (d)). 

d.  Enclosure  4  provides  a  summary  of  Federal  statutes  restricting  certain  ty^-ss  of  political  activities  by  members  of 
the  Armed  Forces. 

2.  Candidacy  for  Elective  Office.  A  member  on  AD  may  not: 

a.  Campaign  as  a  nominee,  eras  a  candidate  for  nomination,  fordvil  office,  except  as  authorized  in  paragraph  D.3.C.. 
beiow.  When  dreumatanoes  warrant,  the  Secretary  concerned  or  the  Secretary's  designee  my  pennit  a  member  to  file  such 
evidence  of  nomination  or  candidacy  for  nomination,  as  may  be  required  by  law.  Such  permission  shall  not  authorize  activity 
while  on  AO  that  is  otherwise  prohibited  in  paragraph  0.l.b.,  above,  or  endosure  3  or  4. 

t.  Become  a  candidate  for  any  dvil  office  while  serving  an  initial  tour  of  extended  adive  duty  (EAD)  or  a  tour  of  EAD 
that  the  member  agreed  to  perform  as  a  condition  of  receiving  schooling  or  other  training  wholly  or  partly  at  U.S.  Government 
expense. 

3.  Eledion  or  Appointment  to  Civil  Office 

a.  Except  as  authorized  by  paragraph  D.3.C.,  below,  or  other\’  ise  provided  for  by  law,  no  member  on  AD  may  hold  or 
exerdse  the  fundions  of  dvil  office: 

(1)  In  the  U.S.  Government  that: 

(a)  Is  an  eledive  office. 

(b)  Requires  an  appointment  by  the  President  by  and  with  the  advice  and  consent  of  the 
Senate. 

(c)  Is  a  position  on  the  executive  schedule  under  sedions  5312  through  5317  of  reference 

(e) 

(2)  In  the  government  of  a  State:  the  Distrid  of  Columbia:  a  territory,  possession,  or  commonwealth  of  the 
United  States:  or  in  any  political  subdivision  thereof. 

b.  A  member  may  hold  or  exerdse  the  fundions  of  a  dvil  office  In  the  U.S.  Govemme.nt  that  is  not  described  in 
subparagraph  D.3.a.(l),  above,  when  assigned  or  detailed  to  such  office  or  to  perform  such  fundions. 

c.  As  long  as  they  are  not  serving  on  EAD.  enlisted  members  and  Reserve  officers  may  hold  partisan  or  nonpartisan 
dvil  office  if  such  office  is  held  In  a  private  capadty  and  does  not  Interfere  with  the  performanoe  of  military  duties.  Additionally, 
enlisted  members  on  EAD  may  seek  and  hold  nonpartisan  dvil  office  as  a  notary  public  or  member  of  a  school  board, 
neighborhood  planning  commission,  or  similar  local  agency,  as  long  as  such  office  is  held  In  a  private  capadty  and  does  not 

*  interfere  with  the  performanoe  of  military  duties.  Officers  on  adive  duty  may  seek  and  hold  nonpartisan  dvil  office  on  an 
A  independent  school  board  that  is  located  exdusivety  on  a  military  reservation. 

d.  Unless  prohibited  by  Service  regulations,  a  member  on  AD  may  senre  as  a  regular  or  reserve  dvilian  law 
enforcement  officer  or  as  a  member  of  a  dvilian  fire  or  resoue  squad.  Such  service  Shan  be  in  a  private  capadty,  shall  not  involve 
the  exerdse  of  military  authority,  and  shall  not  Interfere  with  the  performanoe  of  military  duties. 

e.  A  member  elected  or  appdnted  to  a  prohibited  dvil  office  may  request  retirement  and  shall  b«  retired  if  eligible  for 
retirement  If  such  member  does  not  request  or  is  not  eligible  for  retirement,  the  member  shall  be  discharged  or  released  from 
AD,  as  determined  by  the  Secretary  concerned 

f.  The  separation  and  robrament  requirements  of  paragraph  0.3.e.,  above,  do  not  apply  if  the  member  declines  to  serve 
in  the  prohibited  office:  if  the  Secretary  oonoemed  determines  that  the  member  should  not  be  released  from  active  duty  based 
on  the  needs  of  the  Service:  or  if  the  member  is: 

( 1 )  Obligated  to  fulfill  an  AO  Service  commitment. 

(2)  Serving  or  has  been  issued  orders  to  serve  afloat  or  in  an  area  that  is  overseas,  remote,  a  cxynbat  zone, 
or  a  hostile  fira  pay  area 

(3)  Ordered  to  remain  on  AO  while  the  subject  of  an  investigation  or  inquiry. 

(4)  Accused  of  on  offense  under  the  Uniform  Code  of  Military  Justice  (UCMJ),  10  U.S  C..  chapter  43 
(reference  (b)).  or  serving  a  senlenoa  or  punishment  for  such  offense 
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(5)  Pending  administrative  separation  action  or  proceedings. 

(6)  Indebted  to  the  United  States. 

(7)  On  AO  during  a  period  of  declared  war,  a  national  emeigency,  or  other  period  when  a  unit  of  the  Reserves 
or  National  Guard  has  been  called  to  AD. 

(8)  In  violation  of  an  order  or  regulation  prohibiting  such  member  from  assuming  or  exercising  the  functions 

of  civil  office. 

g.  A  member  who  refuses  to  decline  to  serve  in  a  prohibited  civil  office  after  being  denied  separation  or  retirement  In 
accordance  with  paragraph  0.3.1,  above,  may  be  subje^  to  disciplinary  or  adverse  administrative  action  under  Service 
regulations. 

h.  No  actions  undertaken  by  a  member  in  carrying  out  assigned  military  duties  shall  be  invalidated  solely  by  virtue  of 
such  member  having  assumed  or  exercised  the  functions  of  a  dvii  office  in  violation  of  subsection  D.3.,  above. 

E.  RESPONSIBILITIES 

1  The  Assistant  Secretary  of  Defense  (Force  Management  and  Personnel/(ASO(FM&P))  shall  be  responsible  for  the 
administration  of  this  Directive. 

2.  The  Secretaries  of  the  Military  Departments  shall  be  responsible  for  issuance  of  appropriate  implementing  documents  for  their 
lespective  Departments. 

F.  PROCEDURES 

All  members  of  the  Armed  Forces  on  AD  engaging  in  political  activities  shall  follow  the  guidelines  in  enclosure  3. 

G.  EFFECTIVE  DATE  AND  IMPLEMENTATION 

This  Directive  is  effective  immediately  The  Secretaries  of  the  Military  Departments  shall  fonvard  one  copy  of  implementing 
documents  to  the  Assistant  Secretary  of  Defense  (Force  Management  aQd  Personnel)  within  120  days. 


Donald  Atwood 

Deputy  Secretary  of  Defense 
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Enclosure  1  -  REFERENCES  CONTINUED 

(e)  Title  5,  United  States  Code 

(f)  DoD  Directive  1334.1,  "Wearing  of  the  Uniform,”  August  11,  1969 

(g)  Title  2,  United  States  Code,  Sections  441a,  441f,  and  44lg 

(h)  Title  18,  United  States  Code,  Sections  592  through  S94,  596,  602  through  603,  606  through  607,  and  609 
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Enclosure  2  -  DEFINITIONS 

1.  Active  Duty  (AD).  Full-time  duty  in  the  active  military  Service  of  the  United  States  without  regard  to  duration  or  purpose, 
including  full-time  training  duty;  annual  training  duty;  attendance,  while  in  the  active  Military  Service,  at  a  school  designated 
as  a  Senrice  school  by  law  or  by  the  Secretary  of  the  Military  Department  concerned;  and  National  Guard  duty,  as  defined 
in  10  U.S.C.  101(42)  (reference  (b)). 

2.  Armed  Forces.  The  U.S.  Army,  Navy,  Air  Force,  Marine  Corps,  and  Coast  Guard,  including  the  Reserve  components  and 
the  National  Guard,  as  defined  in  10  U.S.C.  101(9),  101(10),  and  101(12)  (reference  (b)). 

3.  Civil  Office.  A  nonmilitary  office  involving  the  exercise  of  the  powers  or  authority  of  civil  government,  to  include  elective 
and  appointive  office  in  the  U.S.  Government,  a  U.S.  territory  or  possession.  State,  county,  municipality,  or  offidal 
subdivision  thereof. 

4.  Extended  Active  Duty  (EAD).  AD  under  a  call  or  order  for  a  period  in  excess  of  180  days. 

5.  Nonpartisan  Political  Activity  supporting  or  relating  to  candidates  not  representing,  or  issues  not  specifically  identified  with, 
national  or  State  political  parties  and  associated  or  ancillary  organizations.  Issues  relating  to  constitutional  amendments, 
referendums,  approval  of  municipal  ordinances,  and  others  of  similar  character  are  not  considered  under  this  Directive  as 
specifically  being  identified  with  national  or  State  political  parties. 

6.  Partisan  Political  Activity.  Activity  supporting  or  relating  to  candidates  representing,  or  issues  specifically  identified  with, 
national  or  State  political  parties  and  associated  or  ancillary  organizations. 

7.  Secretary  Concerned.  Defined  In  10  U.S.C.  101(8)(reference  (b)). 
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Enclosure  3  -  GUIDELINES  ON  POLITICAL  ACTIVITIES  ( 

A.  PURPOSE 

This  enclosure  provides  guidance  for  implementing  this  Directive* 

B.  EXAMPLES  OF  PERMISSIBLE  POLITICAL  ACTIVITIES 
A  member  on  active  duty  may: 

1.  Register,  vote,  and  express  a  personal  opinion  on  political  candidates  and  issues,  but  not  as  a  representative 
of  the  Amied  Forces. 

2.  Promote  and  encourage  other  military  members  to  exercise  their  voting  franchise,  if  such  promotion  does  not 
constitute  an  attempt  to  influence  or  Interfere  with  the  outcome  of  an  election. 

3.  Join  a  political  dub  and  attend  its  meetings  when  not  in  unifbrm(Sae  DoD  Directive  1334.1,  reference  (f).) 

4.  Serve  as  an  election  offidal,  if  such  servica  Is  not  as  a  representative  of  a  partisan  political  party,  does  not 
interfere  with  military  duties,  is  performed  while  out  of  uniform,  and  has  the  prior  approval  of  the  Secretary  concerned  or 
the  Secretary's  designee- 

5.  Sign  a  petition  for  specific  legislative  action  or  a  pebtion  to  place  a  candidate’s  name  on  an  offidal  eledion 

ballot,  if  the  signing  does  not  obligate  the  member  to  engage  in  partisan  political  activity  and  is  done  as  a  private  citizen 
and  not  as  a  representative  of  the  Armed  Forces.  ' 

6.  Witte  a  letter  to  the  editoi  of  a  newspaper  expressing  the  member’s  personal  views  on  public  issues  or  political 
candidates,  if  such  action  is  not  part  of  an  organized  letter-writing  campaign  or  concerted  solicitation  of  votes  for  or  against 
a  political  party  or  partisan  political  causa  or  candidate. 

7.  Make  monetary  contributions  to  a  political  organization,  party,  or  committee  fevering  a  particular  candidate  or  * 

slate  of  candidates,  sulked  to  the  limitations  under  2  U.S.C.  44la  and  18  U.S.C.  609  (references  (g)  and  (h)).  ^ 

8.  Display  a  political  sticker  on  the  member's  private  vehicle. 

C.  EXAMPLES  OF  PROHIBITED  POLITICAL  ACTIVITIES 

In  accordance  with  the  statutory  restrictions  in  10  U.S.C.  973(b)  (reference  (b))  and  references  (g)  and  (h),  and 
the  policies  established  in  section  D.,  above,  of  this  Directive,  a  member  on  AD  shall  not: 

1.  Use  official  authority  or  influence  to  interfere  with  an  election,  affed  the  course  or  outcome  of  an  eledion,  solicit 
votes  for  a  particular  candidate  or  issue,  or  require  or  solicit  political  contributions  from  others. 

2.  Be  a  candidate  for  civil  office  in  Federal,  State,  or  local  government,  except  as  authorized  in  section  D.,  above, 
of  this  Diredive,  or  engage  in  public  or  organized  soliciting  of  others  to  become  partisan  candidates  for  nomination  or 
eledion  to  civil  office. 

3.  Participate  in  partisan  political  management  or  campaigns,  or  make  public  speeches  in  the  course  thereof. 

4.  Make  a  campaign  contribution  to  another  member  of  the  Armed  Forces  or  to  a  civilian  officer  or  employee  of 
the  United  States  for  promoting  a  political  objedive  or  cause. 

5.  Solicit  or  receive  a  campaign  contribution  from  anothei  member  of  the  Armed  Forces  or  fror^i  a  civilian  officer 
or  employee  of  the  United  States  for  promoting  a  political  objedive  or  cause. 

6.  Allow  or  cause  to  be  published  partisan  political  articles  signed  or  written  by  the  member  that  solicit  votes  for 
or  against  a  partisan  political  party  or  candidate. 

7.  Serve  in  any  official  capacity  or  be  listed  as  a  sponsor  of  a  partisan  political  club. 

6.  Speak  before  a  partisan  political  gathering  of  any  kind  for  promoting  a  partisan  political  party  or  candidate. 

9.  Partidpate  in  any  radio,  television,  or  other  program  or  group  discussion  as  an  advocate  of  a  partisan  political 
party  or  candidate. 

10.  Conduct  a  political  opinion  survey  under  the  auspices  cf  a  partisan  politiCdl  group  or  distribute  partisan  political 

literature 

11.  Use  contemptuous  words  against  the  offioeholderB  described  in  10  U  S.C.  888  (reference  (b)),  or  partidpato 
in  adivities  proscribed  by  DOD  Diredives  S200.2  and  132S-6  (references  (c)  and  (d)). 

12.  Perform  derical  or  other  duties  for  a  partisan  political  committee  during  a  campaign  or  on  an  eledion  day. 

13.  Solicit  or  othenvise  engage  in  fundraising  adivities  in  Federal  offices  or  fadlities,  induding  military  reservations, 
for  a  partisan  political  cause  or  candidate. 

14.  March  or  ride  in  a  partisan  political  parade 

15.  Display  a  large  political  sign,  banner,  or  poster  (as  distinguished  from  a  bumper  sticker)  on  the  top  or  side  of 
a  private  vehicle. 

16.  Partidpate  in  any  organized  effort  to  provide  voters  with  truntportation  to  the  polls  if  the  effort  is  organized  by, 
or  associated  with,  a  partisan  political  party  or  candidate. 

17.  Sell  tickets  for,  or  otherwise  adivaly  promote,  political  dinners  and  similar  fundraising  events. 

18.  Attend  partisan  political  events  as  an  offidal  representative  of  the  Armeo  Forces. 
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D.  POLITICAL  ACTIVITIES  NOT  EXPRESSLY  PERMITTED  OR  PROHIBITED 

Some  activities  not  expressly  prohibited  may  be  contrary  to  the  spirit  end  intent  of  section  D.  of  the  Directive  or  section  C. 
of  this  enclosure.  In  determinir^  whether  an  activity  viotates  tite  traditional  concept  that  Service  members  should  not  engage 
in  partisan  political  activity,  rules  of  reason  and  common  sense  shall  apply.  Any  activity  that  may  be  viewed  as  associating 
the  Department  of  Defense  or  the  Department  of  Transportation,  in  the  case  of  the  Coast  Guard,  or  any  components  of  such 
Departments  directly  or  indirectly  with  a  partisan  political  cause  or  candidate  shall  be  avoided. 

E.  LOCAL  NONPARTISAN  POLITICAL  ACTIVITIES 

This  Directive  does  not  preclude  participation  in  local  nonpartisan  political  campaigns,  initiatives,  or  referendums.  A  member 
taking  part  in  local  nonpartisan  political  activity,  however,  shall  not: 

1 .  Wear  a  uniform  or  use  any  Government  property  or  tecilities  while  participating. 

2.  Allow  such  participation  to  interfere  with,  or  prejudioe,  the  member's  performance  of  military  duties. 

3.  Engage  in  conduct  that  in  any  way  may  imply  that  the  Department  concerned  or  any  component  of  such 
Department  has  taken  an  official  position  on,  or  is  othei  wise  involved  in,  the  local  political  campaign  or  issue. 

F.  ADDITIONAL  REQUIREMENTS 

Members  of  the  Armed  Forces  on  AD  engaging  in  permissible  political  activities  shall; 

1.  Give  full  time  and  attention  to  the  performance  of  military  duties  during  prescribed  duty  hours. 

2.  Avoid  any  outside  activities  that  may  be  prejudicial  to  the  performance  of  military  duties  or  are  likely  to  bring 
discredit  upon  the  Armed  Forces. 

3.  Refrain  from  participating  in  any  political  activity  while  in  military  unifonn,  as  proscribed  by  DoD  Directive  1334.1 
(reference  (f)),  or  using  Government  facilities  or  resources  for  furthering  political  activities. 
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Enclosure  4  -  STATUTORY  RESTRICTIONS  PERTAINING  TO  POLITICAL 
ACTIVITIES  BY  MEMBERS  OF  THE  ARMED  FORCES 

Members  of  the  Armed  Forces  are  prohibited  by  various  provisions  of  titles  10, 2,  and  18,  United  States  Cede  (referenoes  (b), 
(g),  and  (h)),  from  engaging  in  certain  types  of  political  activities.  The  statutory  provisions  most  directly  applicable  to  members 
of  the  Armed  Forces  are  as  follows: 


Title  10  U.S.C.  973.  Duties;  officers  on  active  duty;  performance  of  dvil  functions  restricted 

"(a)  No  officer  of  an  armed  force  on  active  duty  may  accept  employment  if  that  employment  requires  him  to  be  separated  from 
his  organization,  branch,  or  unit,  or  interferes  with  the  performance  of  his  military  duties- 

"(b)  (1 )  This  subsection  applies- 

(A)  to  a  regular  officer  of  an  armed  force  on  the  active-duty  list  (and  a  regular  officer  of  the  Coast  Guard  on 
the  active  duty  promotion  list); 

(B)  to  a  retired  regular  officer  of  an  armed  force  serving  on  active  duty  under  a  call  or  order  to  active  duty 
for  a  period  in  excess  of  180  days;  and 

(C)  to  a  reserve  officer  of  an  armed  force  serving  on  active  duty  under  a  call  or  order  to  active  duty  for  a 
period  in  excess  of  180  days. 

(2)  (A)  Except  as  otherwise  authorized  by  law,  an  officer  to  whom  this  subsection  applies  may  not  hold,  or 

exercise  the  functions  of,  a  civil  office  in  the  Government  of  the  United  States- 

(i)  that  is  an  elective  office; 

(ii)  that  requires  an  appointment  by  the  President  by  and  with  the  advice  and  consent  of  the  Senate; 
or 


t' 

\ 
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(iii)  that  is  a  position  in  the  Executive  Schedule  under  sections  5312  through  5313  of  title  5. 

(B)  An  officer  to  whom  this  subsection  applies  may  hold  or  exercise  the  function  of  a  civil  office  in  the 
Government  of  the  United  States  that  is  not  described  in  subparagraph  (A)  when  assigned  or  detailed  to  that  office  or  to  perform 
those  functions. 

(3)  Except  as  otherwise  authorized  by  taw,  an  officer  to  whom  this  subsection  applies  may  not  hold  or  exercise,  by 
election  or  appointment,  the  functions  of  a  civil  office  in  the  government  of  a  State,  the  District  of  Columbia,  or  a  territory, 
possession,  or  commonwealth  of  the  United  States  (or  of  any  political  subdivision  of  any  such  government). 

(4)  Nothing  in  this  subsection  shall  be  construed  to  invalidate  any  action  undertaken  by  an  officer  in  furtherance  of 
assigned  official  duties. 

*  (c)  an  officer  to  whom  subsection  (b)  applies  may  seek  and  hold  nonpartisan  civil  office  on  an  independent  school  board  that  k 

*  is  located  exclusively  on  a  military  reservation.  a 

^  (d)  The  Secretary  of  Defense,  and  the  Secretary  of  Transportation  with  respect  to  the  Coast  Guard  when  it  is  not  operating  in 

the  Navy,  shall  prescribe  regulations  to  implement  this  section."  * 

'Title  2  U.S.C.  441a.  Limitations  on  contributions  and  expenditures 
"(a)  Dollar  limits  on  contributions 

(1 )  No  person  shall  make  contributions- 

(A)  to  any  candidate  and  his  authorized  political  committees  with  respect  to  any  election  for  Federal  office 
which,  in  the  aggregate,  exceed  $1 ,000; 

(B)  to  the  political  committees  established  and  maintained  by  a  national  political  parly,  which  are  not  the 
authorized  political  committees  of  any  candidate  in  any  calendar  year  which,  in  the  aggregate,  exceed  $20,(X)0;  or 

(C)  to  any  other  political  committee  in  any  calendar  year  which,  in  the  aggregate,  exceed  $5,000. 

(2)  No  multi-candidate  political  committee  shall  make  contributions- 
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(A)  to  any  candidate  and  his  authorized  potiticai  committees  with  respect  to  any  eiection  for  Federal  office 
which,  in  the  aggregate,  exceed  $5,000; 

(B)  to  the  poiiticai  committeea  estabiished  and  maintained  by  a  national  political  party,  which  are  not  the 
authorized  political  committees  of  any  candidate,  in  any  calendar  year,  which,  in  the  aggregate,  exceed  $15,000;  or 

(C)  to  any  other  political  committee  in  any  calendar  year  which,  in  the  aggregate,  exceed  $5,000. 

(3)  No  individual  shall  make  contributions  aggregating  more  than  $25,000  in  any  calendar  year.  For  purposes  of  this 
paragraph,  any  contribution  made  to  a  candidate  in  a  year  other  than  the  calendar  year  in  v^lch  the  election  is  held  with  respect 
to  which  such  contribution  is  made  is  considered  to  be  made  during  the  calendar  year  in  which  such  election  is  held. 


* 


* 


(8)  For  purposes  of  the  limitations  imposed  by  this  section,  all  contributions  made  by  a  person,  either  directly  or 
indirectly,  on  behalf  of  a  particular  candidate,  including  contributions  which  are  in  any  way  earmarked  or  otherwise  directed 
through  an  intermediary  or  conduit  to  such  candidate,  shall  be  treated  as  contributions  from  such  person  to  such  candidate.  The 
intermediary  or  conduit  shall  report  the  original  source  and  the  intended  recipient  of  such  contribution  to  the  Commission  and 
to  the  intended  recipient. 


Title  2  U.S.C.  441f.  Contributions  in  the  name  of  another  prohibited 

"No  person  shall  make  a  contribution  in  the  name  of  another  person  or  knowingly  permit  his  name  to  be  used  to  effect 
such  contribution,  and  no  person  shall  knowingly  accept  a  contribution  made  by  one  person  in  the  name  of  another  person." 

'Title  2  U.S.C.  441g.  Limitation  on  contribution  of  currency 

"No  person  shall  make  contributions  of  currency  of  the  United  States  or  currency  of  any  foreign  country  to  or  for  the 
benefit  of  any  candidate  which,  in  the  aggregate,  exceed  $100,  with  respect  to  any  campaign  of  such  candidate  for  nomination 
for  election,  or  for  election,  to  Federal  office." 

Title  18  U.S.C.  592.  Troops  at  polls 

"Whoever,  being  an  officer  of  the  Army  or  Navy,  or  other  person  in  the  civil,  military,  or  naval  service  of  the  United 
States,  orders,  brings,  keeps,  or  has  under  his  authority  or  control  any  troops  or  armed  men  at  any  place  where  a  general  or 
special  election  is  held,  unless  such  furoes  be  necessary  to  repel  anned  enemies  of  the  United  States,  shall  be  fined  not  more 
than  $5,000  or  imprisoned  not  more  than  five  years,  or  both;  and  be  disqualified  from  holding  any  office  of  honor,  profit,  or  trust 
under  the  United  States. 

"This  section  shall  not  prevent  any  officer  or  member  of  the  armed  forces  of  the  United  States  from  exercising  the  right 
of  suffrage  in  any  election  district  to  which  he  may  belong,  if  othenvise  qualified  according  to  the  laws  of  the  State  in  which  he 
offers  to  vote." 

'Title  18  u  s  e.  593.  Interference  by  armed  forces 

"Whoever,  being  an  officer  or  member  of  the  Armed  Forces  of  the  United  States,  prescribes  or  fixes  or  attempts  to 
prescribe  or  fix,  whether  by  proclamation,  order  or  otherwise,  the  qualifications  of  voters  at  any  election  in  any  State;  or 

"Whoever,  being  such  officer  or  member,  prevents  or  attempts  to  prevent  by  force,  threat,  intimidation,  advice  or 
otherwise  any  qualified  voter  of  any  State  from  fuily  exercising  the  right  of  suffrage  at  any  general  or  special  election;  or 

'Whoever,  being  such  officer  or  member,  orders  or  compels  or  attempts  to  compel  any  election  officer  in  any  State 
to  receive  a  vote  from  a  person  not  legally  qualified  to  vote;  or 

"Whoever,  being  such  officer  or  member,  imposes  or  attempts  to  impose  any  regulations  for  conducting  any  general 
or  special  election  in  a  State,  different  from  those  prescribed  by  law;  or 

"Whoever,  being  such  officer  or  member,  interferes  in  any  manner  with  an  election  officer's  discharge  of  his  duties- 

"Shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  five  years,  or  both;  and  disqualified  from  holding  any 
office  of  honor,  profit  or  trust  under  the  United  States. 

'This  section  shall  not  orevent  any  officer  or  member  of  the  Armed  Forces  from  exercising  the  right  of  suffrage  in  any 
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district  to  which  he  may  belong,  if  otherwise  qualified  according  to  the  laws  of  the  State  of  such  district." 

'Title  16  U.S.C.  594.  Intimidation  of  voters 

"Whoever  intimidates,  threatens,  coerces,  or  attempts  to  intimidate,  threaten,  or  coerce,  any  other  person  for  the 
purpose  of  interfering  with  the  right  of  such  other  person  to  vote  or  to  vote  as  he  may  choose,  or  of  causing  such  other  person 
to  vote  for,  or  not  to  vote  for,  any  candidate  for  the  offloe  of  President,  Vice  President,  Presidential  elector.  Member  of  the 
Senate,  Member  of  the  House  of  Representatives,  Delegate  from  the  District  of  Columbia,  or  Resident  Commissioner,  at  any 
election  held  solely  or  in  part  for  the  purpose  of  electing  such  candidate,  shall  be  fined  not  more  than  $1 ,000  or  imprisoned  not 
more  than  one  year,  or  both. 

"Title  18  U.S.C.  596.  Polling  armed  forces 

'Whoever,  within  or  without  the  Armed  Forces  of  the  United  States,  polls  any  member  of  such  forces,  either  within  or 
without  the  United  States,  either  before  or  after  he  executes  any  ballot  under  any  Federal  or  State  law,  with  reference  to  his 
choice  of  or  his  vote  for  any  candidate,  or  states,  publishes,  or  releases  any  result  of  any  purported  poll  taken  from  or  among 
the  members  of  the  Amried  Forces  of  the  United  States  or  including  within  It  the  statement  of  choice  for  such  candidate  or  of  such 
votes  cast  by  any  member  of  the  Armed  Forces  of  the  United  States,  shall  be  fined  not  more  than  $1 ,000  or  imprisoned  for  not 
more  than  one  year,  or  both. 

“The  word  'poll'  means  any  request  for  information,  verbal  or  written,  which  by  its  language  or  form  of  expression 
requires  or  implies  the  necessity  of  an  answer,  where  the  request  is  made  with  the  intent  of  compiling  the  result  of  the  answers 
obtained,  either  for  the  personal  use  of  the  person  making  the  request,  or  for  the  purpose  of  reporting  the  same  to  any  other 
person,  persons,  political  party,  unincorporated  association  or  corporation,  or  for  the  purpose  of  publishing  the  same  orally,  by 
radio,  or  in  written  or  printed  form." 

'Title  18  U.S.C.  602.  Solicitation  of  political  contributions 

"It  shall  be  unlawful  for- 

(1)  a  candidate  for  the  Congress: 

(2)  an  individual  elected  to  or  serving  in  the  office  of  Senator  or  Representative  in,  or  Delegate  or  Resident 
Commissioner  to,  the  Congress; 

(3)  an  officer  or  employee  of  the  United  States  or  Any  department  or  agency  thereof;  or 

(4)  a  person  receiving  any  salary  or  compensation  for  services  from  money  derived  from  the  Treasury  of  the  United 
States  to  knowingly  solicit,  any  contribution  within  the  meaning  of  section  301(8)  of  the  Federal  Election  Campaign  Act  of  1971 
from  any  other  such  officer,  employee,  or  person.  Any  person  who  violates  this  section  shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  three  years,  or  both." 

'Title  18  U.S.C.  603  Making  political  contributions 

"(a)  It  shall  be  unlawful  for  an  officer  or  employee  of  the  United  States  or  any  department  or  agency  thereof,  or  a  person  receiving 
any  salary  or  compensation  for  service  from  money  derived  from  the  Treasury  of  the  United  States,  to  make  any  contribution 
within  the  meaning  of  section  301(8)  of  the  Federal  Election  Campaign  Act  of  1971  to  any  other  such  officer,  employee  or  person 
or  to  any  Senator  or  Representative  in,  or  Delegate  or  Resident  Commissioner  to,  the  Congress,  if  the  person  receiving  such 
contribution  is  the  employer  or  employing  authority  of  the  person  making  the  contribution.  Any  person  who  violates  this  section 
shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  three  years,  or  both. 

"(b)  For  purposes  of  this  section,  a  contribution  to  an  authorized  committee  as  defined  in  section  302(e)(1 )  of  the  Federal  Election 
Campaign  Act  of  1971  shall  be  considered  a  contribution  to  the  individual  who  has  authorized  such  committee." 

'Title  18  U.S.C.  606.  Intimidation  to  secure  political  contributions 

"Whoever,  being  one  of  the  officers  or  employees  of  the  United  States  mentioned  in  section  602  of  this  title,  discharges 
or  promotes,  or  degrades,  or  in  any  manner  changes  the  official  rank  or  compensation  of  any  other  officer  or  employee,  or 
promises  or  threatens  so  to  do,  for  giving  or  withholding  or  neglecting  to  make  any  contribution  of  money  or  other  valuable  thing 
for  any  political  purpose,  shall  be  fined  not  more  than  $5,000  or  imprisoned  not  more  than  three  years,  or  both.” 

'Title  18  U.S.C.  607.  Place  of  solicitation 

"(a)  It  shall  be  unlawful  for  any  person  to  solicit  or  receive  any  contribution  within  the  meaning  of  section  301(8)  of  the  Federal 
El^ion  Campaign  Act  of  1971  m  any  room  or  building  occupied  in  the  discharge  of  official  duties  by  any  person  mentioned  in 
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section  603,  or  In  any  navy  yard,  fort,  or  arsenal.  Any  person  who  violates  this  section  shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  three  years,  or  both. 

(b)  The  prohibition  in  subsection  (a)  shall  not  apply  to  the  receipt  of  contributions  by  persons  o.i  the  staff  of  a  Senator  or 
Representative  in,  or  Delegate  or  Resident  Commissioner  to,  the  Congress,  provided,  that  such  contributions  have  not  been 
solicited  in  any  manner  which  directs  the  contributor  to  mail  or  deliver  a  contribution  to  any  room,  building,  or  other  facility 
referred  to  In  subsection  (a),  and  provided  that  such  contributions  are  transferred  within  seven  days  of  receipt  to  a  political 
committee  within  the  meaning  of  section  302(e)  of  the  Federal  Election  Campaign  Act  of  1 97 1 . 1  ,* 

'Title  18  U.S.C.  609.  Uso  of  military  authority  to  influence  vote  of  member  of  Armed  Forces 

'Whoever,  being  a  commissioned,  noncommissioned,  wanant,  or  petty  officer  of  an  Anned  Force,  uses  military 
authority  to  influence  the  vote  of  a  member  of  the  Armed  Forces  or  to  require  a  member  of  the  Armed  Forces  to  march  to  a 
polling  place,  or  attempts  to  do  so,  shall  be  fined  in  accordance  with  this  title  or  imprisoned  not  more  than  five  years,  or  both. 
Nothing  in  this  section  shall  prohibit  free  discussion  of  political  issues  or  candidates  for  public  office. 
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SECTION  4.  REFERENCES 

6-400.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  734,  “Political 
Activities  of  Federal  Employees,”  September  23, 1994 

(b)  Title  5,  United  States  Code,  Sections  1216, 2302, 3303  and 
7321  through  7325 

(c)  Title  5,  Code  of  Federal  Regulations,  Part  733,  “Political 
Activity  -  Federal  Employees  Residing  in  Designated 
Localities,”  February  4, 1994 

(d)  Title  5,  Code  of  Federal  Regulations,  Part  300, 
“Notification  Requirements  Relating  to  the  Statutory 
Prohibitions  on  Political  Recommendations,”  February  22, 
1994 

(e)  DoD  Directive  1 344. 1 0,  "Political  Activities  by  Members 
of  the  Armed  Forces  on  Active  Duty,"  June  15, 1990 
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SUBPART  A:  GENERAL  PROVISIONS 


Sec.  2634.101  Authority. 

The  rrgulation  in  this  part  is  Issued  pursuant  to  the  authority  of  title  I  of  the  Ethics  in  Oavemnwnt  Act  of  1878,  (Pub.  L 
9S-S21,  as  amended)  (*thoAcr)  as  modified  by  the  Ethics  Reform  Act  of  1689  (Pub.  L.  101-194,  as  amended  by  Pub.  L. 
101-280)  (“the  Reform  Act”);  section  S02  of  the  Reform  Act;  and  aeclion  201(d>  of  Executive  Order  12674  of  April  12, 1989, 
as  modified  by  Executive  Order  12731  of  October  17, 1990. 

Sec.  2634.102  Purpose  and  overview. 

(a)  This  regulation  supplements  and  impiements  title  I  of  tne  Act  and  section  201  (d)  of  Executive  Order  12674  (as 
modified  by  Executive  Order  12731)  with  respect  to  executive  branch  employees,  by  setting  forth  more  specifically  the 
uniform  procedures  and  requirements  for  fir>ancial  disclosure  and  for  the  certification  and  use  of  qualified  blind  and  diversified 
trusts.  Additionally,  this  regulation  implements  section  502  of  the  Reform  Act  by  establishing  procedures  for  eimcutive  branch 
personnel  to  obtain  Certificates  of  Divestiture,  which  permit  deferred  recognition  of  capital  gain  in  certain  instances. 

(b)  The  rules  in  this  part  govern  fx>th  the  public  and  confidential  (nonpublic)  financial  disclosure  systems,  except  as 
otherwise  indicated.  Subpart  I  of  this  part  contains  special  rules  unique  to  the  confidential  disclosure  system. 

Sec.  2634.103  Executive  agency  supplemental  regulations. 

(a)  This  regulation  is  intended  to  provide  uniformity  for  arecutive  branch  financial  disclosure  systems.  However,  an 
agency  may,  subject  to  the  prior  written  approval  of  the  Office  of  Government  Ethics,  issue  supplemental  regulations 
implementing  this  part  If  necessary  to  address  special  or  unique  agency  circumstances.  Such  regulations: 

(1)  Shall  be  consistent  with  the  Act  Exeoutive  Orders  12674  and  12731,  and  this  part;  and 

(2)  .Shall  impose  no  additional  reporting  requirements  on  either  public  or  confidential  filers,  unless 
specifically  authorized  by  the  Office  of  Government  Ethics  as  supplemental  confidential  reporting. 

Note:  Supplemental  regulatioits  wi,.'  not  be  used  to  satisfy  the  separate  requirement  of  5  U.S.C.  App.  (Ethics  in  Government 
Act  of  1978,  Section  402(d)(1 ))  that  each  agency  have  established  written  procedures  on  how  to  collect,  review,  evaluate, 
and,  where  appropriate,  make  publiciy  avaHabie,  financial  disclosure  stetemente  filed  with  it. 

(b)  Requests  for  approval  of  supplemental  regulations  under  paragraph  (a)  of  this  section  shall  be  submittod  in 
writing  to  the  Office  of  Government  Ethics,  and  shall  set  forth  the  agents  need  for  any  proposed  supplemental  reporting 
requirements.  See  2634.901  (b)  and  (c). 

(c)  Agencies  should  review  all  of  their  existing  financial  disclosure  regulations  to  determine  which  of  those 
regulations  must  be  modified  or  revoked  in  order  to  conform  with  the  requirements  of  this  part.  Any  amerxf  atory  agency 
regulations  shall  be  processed  in  accordance  with  paragraphs  (a)  and  (b)  of  this  section. 

Sec.  2634.104  Policies. 

(a)  Title  I  of  ths  Act  requires  that  high-level  Federal  officials  disclose  publicly  their  personal  financial  interests,  to 
ensure  confidence  in  the  integrity  of  the  Federal  Government  by  demonstrating  that  they  are  able  to  carry  out  their  duties 
without  compromising  the  public  trust.  Title  I  also  authorizes  the  Office  of  Government  Ethics  to  establish  a  confidential 
(nonpublic)  financial  disclosure  system  for  less  senior  executive  branch  persormel  in  certain  designated  positions,  to  focilitate 
internal  agency  conflict-of-interest  review. 

(b)  Public  arKf  confidential  financial  disclosure  serves  to  prevent  conflicts  of  interest  and  to  identify  potential 
conflicts,  by  providing  fur  a  systematic  review  of  the  financial  interests  of  both  current  and  prospective  officers  or)d 
employees  These  reports  assist  agencies  in  administering  their  ethics  programs  and  providing  counseling  to  employees. 

(c)  Financial  disclosure  reports  are  not  rret  worth  statements.  Financial  disclosure  systems  seek  only  the  information 
that  the  President,  Congress,  or  OGE  as  the  supervising  ethics  office  for  the  sr  ecutive  branch !  as  deemed  relevant  to  the 
administration  and  application  of  the  criminal  conflict  of  interest  laws,  other  statutes  on  ethicsl  conduct  or  financial  intoresta, 
and  Executive  orders  or  regulations  on  standards  of  ethical  conduct 

(d)  Nothing  in  the  Act  or  this  part  requiring  reporting  of  information  or  the  filing  of  any  report  shall  be  deemed  to 
authorize  receipt  of  income,  honoraria,  gifts,  or  reimburaements;  holding  of  assets,  liabilities,  or  positions;  or  involvement  in 
transactions  that  are  prohibited  by  law.  Executive  order  or  regulation. 

(e)  The  provisions  of  title  I  of  the  Act  and  this  part  requiring  the  reporting  of  information  shall  supersede  any  general 
requirement  under  any  other  provision  of  law  or  regulation  on  the  reporting  of  information  required  for  purposes  of  preventing 
conflicts  of  interest  or  apparent  conflicte  of  interest.  However,  the  provisions  of  title  I  and  this  part  shall  not  supersede  the 
requirements  of  5  U.S.C.  7342  (the  Foreign  Gifts  and  Decorations  Act). 
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(f)  Thie  regulation  ia  intended  to  be  gendef-noutral;  therefore,  use  of  the  terms  he.  hie.  and  him  inciude  she,  hers,  "N 

and  her,  and  vice  versa.  ;  | 

Sec.  2634.105  Oeflnitloiis. 

For  purposes  of  this  part 

(a)  Act  means  the  Ethins  in  Government  Act  of  1976  (Pub.  L  95^21,  a«  amendad),  as  modified  by  the  Ethics 
Reform  Act  of  1989  (Pub.  L  101>194,  so  antanded). 

(b)  Agency  means  any  executive  agertcy  as  defined  in  5  U.8.C.  105  (any  executive  department.  Government 
corporation,  or  independent  establishment  in  the  axect<tivs  branch),  any  military  d^nmsnt  as  defined  In  S  U.S.C.  102,  and 
the  Postal  Service  and  the  Postal  Rate  Commission.  It  does  not  ir,clude  the  General  Accounting  Office. 

(c)  Confidential  filer.  For  the  definition  of  “uortfidential  filer ,**  see  2634.904. 

(d)  Dependent  child  means,  when  used  v/ith  respect  to  any  reporting  individual,  any  individual  who  is  a  son, 
daughter,  stepson,  or  stepdaiighter  and  who: 

(1 )  Is  unmarried,  under  nge  21 ,  and  living  in  the  household  uf  the  reporting  individual;  or 

(2)  Is  a  dependent  of  the  reporting  mdividual  within  the  meaning  of  section  152  of  the  Internal  Revenue 
Code  of  1986,  26  U.S.C.  152. 


(e)  Designated  agency  ethics  official  means  the  primary  officer  or  employee  who  Is  designated  by  the  head  of  an 
agency  to  administer  the  provisim  of  tide  I  of  the  Act  and  this  part  within  an  agsncy,  and  in  his  absence  the  altemate  who  is 
designated  by  the  hsad  of  the  agency.  The  term  alao  includes  a  datagals  of  si«h  an  officM,  unless  otherwise  indicated.  Sea 
subpart  B  of  port  2638  of  this  chapter  on  the  appointment  atwl  addMonst  rssponelbitlae  of  a  deaignalad  agency  ethics  offidat 
andaKemate. 

(f)  Executive  branch  means  any  agency  as  defined  in  paragraph  (b)  of  this  section  and  any  other  entity  or 
administrative  unit  In  the  executive  brartch. 

(g)  Filer  is  used  intatcfiangeably  with  *raporting  indivicluai,''  and  mav  rafar  to  a  "confidential  KaT  as  defined  in 
paragraph  fc)  of  this  section,  a  "public  fM^  as  defined  in  paragraph  (m)of  this  section,  or  a  no>nir>ee  or  candidate  as 
described  in  2634.201. 

(h)  Gift  mesns  a  payment,  advance,  forfaearanoe,  rendering,  or  deposit  of  money,  or  anything  of  value,  unless 
consideration  of  equal  or  greater  value  is  reoeivad  by  the  donor,  but  does  not  incluJe: 

(1 )  Bequests  and  oti  ler  forms  of  inherttanoe; 

(2)  Suitable  mementos  of  a  function  honoring  the  reporting  indivioual; 

(3)  Food,  lodging,  transportaiioti,  and  entertairrment  provided  by  a  foreign  govemment  within  a  foreign 
country  or  by  the  UniM  States  Govemment,  the  District  of  Columbia,  or  a  SUte  or  local  govsmmert  or  politicsl  subdivision 
thereof; 


(4)  Food  and  beverages  ^vhich  are  not  consumed  in  connection  with  a  gift  of  mremight  lodging; 

(5)  Communications  to  the  offices  of  a  reporting  individual,  including  subscriptions  to  newspapers  ana 

periodicals;  or 


(6)  Consumable  products  provided  by  home-Surte  businesser  to  the  offices  of  the  President  or  Vice 
President.  H  those  products  are  interred  for  consumption  by  pereone  other  than  the  President  or  Vice  President. 

(i)  Honorarium  means  a  payment  of  money  or  anythir.g  of  lalue  for  an  appaaranoe,  speech,  or  article.  For  guidance 
on  the  p<opnety  of  receiving  honoraria,  aaa  part  2636  of  this  aubchapter. 

(j)  Income  means  aN  Inooma  from  whatever  aouroa  darivad.  HindudeabutianotiimltadiPthefollowii  igitmm: 
earned  inoome  auch  at  oompanaation  for  aarvtosa,  fees,  oommlaffops.  aalariss,  wages  and  aimMar  Mams;  groaa  ItKome 
derived  from  buainass  (and  net  inooma  if  the  Individual  alacti  to  include  it)r  gains  darivad  from  daaUrvgs  In  property  induding 
capital  gains;  interest;  rents;  royaltiae;  dividends;  annultias;  inooma  from  the  inveatmsnt  portion  of  Nfo  inaumnea  and 
endowment  contracts;  pensions;  iiioome  from  discharge  oi  indebtodnese;  distributive  share  of  partnerslrip  income,  and 
income  from  an  interact  in  an  estate  or  trust.  The  term  Includes  all  income  items,  regardless  of  whether  they  are  taxable  for 
Federal  income  tax  purposes,  such  as  interest  on  municipal  bonds.  Ganarally,  income  mesns  "gross  income"  as  determined 
in  conformity  with  the  Internal  Revenue  Service  principles  at  28  CFR  1.6t-1  through  1 .61-15  and  1.61-21. 


* 


*  #First  Amendment  (Chi,  11/2/94) 


30-6 


EXECUT:VE  branch  financial  OISCLOSI  ire  ....  S  CFR  2634 


Aug  93# 

DoD  5500. 7-R 


(k)  Personal  hospitality  of  any  individual  means,  hospitality  extended  for  a  rKNibusineus  purpose  by  an  individual, 
not  a  corporation  or  organization,  at  the  personal  residence  of  or  on  property  or  facilities  owned  by  that  individual  or  his 
family. 


(l)  Personal  residence  means  any  real  property  used  axoluajvsty  ao  a  private  dwellina  by  the  reporting  individual  or 
his  spocse,  whidi  is  not  rented  out  during  any  portian  uf  the  raporlit^  psM.  The  term  is  not  limited  to  one's  domicile;  there 
may  be  more  tharr  one  personal  residence,  induding  a  vacation  home. 

(m)  Public  filer.  For  the  definition  of  ‘^public  fUer,*  see  2634.202. 

(n)  Reimbursement  means  any  payment  or  other  thirtp  of  value  received  by  the  reporting  individual  (other  than  gifts, 
as  defined  in  paragraph  (h)  of  this  section)  to  govs'  traveMelatad  expenses  of  such  individual,  other  than  these  which  are; 

(1 )  Provided  by  the  United  States  Government,  the  District  of  Columbia,  v  a  State  or  local  government  or 
political  subdivision  thereof; 

(2)  Required  to  be  reported  by  the  reporting  iridividual  under  5  U.S.C.  7342  (the  Foreign  Gifts  and 
Decorations  Act);  or 

(3)  Required  to  be  reported  under  section  304  of  the  Federal  Election  Campaign  Act  of  1971  (2  U.S.C. 
434)(relating  to  reports  of  campaign  contributions). 

Note:  Payiriients  which  are  not  made  to  the  individual  are  not  reimbursements  for  purposes  of  this  part.  Thus,  payments  made 
u>  the  filer's  employing  agency  to  cover  official  traveiwelated  «4)enses  do  not  fit  this  definition  of  reimbursement  For 
example,  payments  being  accepted  by  the  agency  pursuant  to  statutory  authority  such  as  31  U.S.C.  1353,  as  implemented  by 
41  CFR  part  304-1,  are  not  considered  reimbursements  under  this  part  2634,  because  they  are  not  payments  receivsid  by  the 
reporting  individual.  On  the  other  hand,  travel  payments  made  to  the  employee  by  an  outside  entity  tor  private  travel  are 
consktered  reimbursements  for  purposes  of  this  part  Likawisa,  travel  payments  received  from  certain  nonprofit  entities  under 
authority  ofSU.S.C.  4111  areoontedaredreimbursements,  avKt  though  for  officirl  travel,  since  that  statute  specifies  that 
such  payments  must  be  made  to  the  individual  directly  (with  prior  approval  from  the  individual's  agency). 

(o)  Relative  means  an  individual  who  is  related  to  the  reporting  individual,  ss  tetrer,  mother,  son,  daughter,  brother, 
sister,  unde,  aunt,  great  uncle,  great  aunt,  first  cousin,  nephew,  niece,  husband,  wile,  grandfather,  grandmother,  grandson, 
grartodaughter,  fother-irr-law,  mother-in-law,  son-in-law,  daughter-in-law,  brother-in-law,  sister-in-law,  stepfather,  stepmother, 
stepson,  stepdaughter,  srepbrothor,  stepsister,  half  brother ,  half  sisier,  or  who  is  the  grendtather  or  grandmother  of  the 
spot*  a  of  the  reporting  individual,  and  shall  be  deemed  to  induda  the  fianca  or  (tansee  of  the  reporting  individual. 

(p)  Rsporfing  individual  is  used  intorcharveebly  with  'TUer.*  arxl  may  rater  to  a  "oonfidsntial  filer*  as  defined  in 
2634.904,  a  ‘public  filer*  as  defirred  in  2634.202,  a  a  nominee  or  candidate  as  described  in  2634.201 . 

(q)  Reviewing  official  means  the  designated  agerKy  etiiice  official  or  his  delegate,  the  Secretary  concerned,  the 
head  of  the  agency,  or  the  Director  of  the  Office  of  Government  Ethics. 

(r)  Secretary  concerned  h.3s  the  meaning  set  forth  in  10  U.S.C.  101(8)  (relating  to  the  Scrcretaries  of  the  Army, 

Navy,  Air  Force,  and  for  certain  Coast  Guard  matters,  the  Secretary  of  Transpo^tion);  and,  in  addition,  means: 

(1 )  The  t:>ecretary  of  Commerce,  in  matters  oonoeming  the  National  Oceanic  and  Atmospheric 

Administration; 

(2)  Tha  Secretary  of  Health  and  Human  Services,  with  respect  to  mattore  concerning  the  Public  Health 

Service;  and 


(3)  The  Secretary  of  State  with  respoct  to  matters  concerning  the  Foreign  Service. 

(s)  Special  Government  employee  has  the  meaning  given  to  that  term  by  the  first  sentence  of  18  U.S.C.  202(a):  an 
officer  or  e.Tiployee  of  an  agency  who  is  retained,  designated,  appointed,  or  employed  to  perform  temporary  duties,  with  or 
virithout  compensation,  for  not  to  exceed  1 30  days  during  any  pe^  of  365  consecutivo  days,  either  on  a  full-time  or 
intermittent  basis. 

(t)  Value  mean's  a  good  faith  estimate  of  the  teir  marfcat  value  if  the  axact  value  is  neither  known  nor  easily 
obtainable  by  the  reportirig  individual  without  undue  hardship  or  wtosnse.  In  the  case  of  any  interest  in  property,  see  the 
alternative  valuation  options  In  2634.301  fe).  For  gifts  and  reimburaements;  see  2634.304(e). 
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SUBPART  B:  PERSONS  REQUIRED  TO  FILE  PUBLIC  FINANCIAL  DISCLOSURE  REPORTS 
Sec.  2634.201  General  requirements,  filing  dates,  and  extensions. 

(a)  Incumbents.  A  public  filer  as  defined  in  2634.202  of  this  subpart  who,  during  any  calerxiar  year,  performs  the 
duties  of  his  position  or  office,  as  described  in  that  section,  for  a  period  in  excess  of  60  days  shall  file  a  public  financial 
disclosure  report  containing  the  information  prescribed  in  subpart  C  of  this  part,  on  or  before  May  IS  of  the  succeeding  year. 

Example  1 .  An  SES  official  commences  performing  the  duties  of  his  position  on  November  IS.  He  will  rat  be 
required  to  file  an  incumbent  report  for  that  calendar  year. 

Example  2.  An  employee,  who  Is  classified  at  GS-1S,  is  assigned  to  fill  an  SES  position  in  an  acting  capacity,  from 
October  1 S  through  December  31 .  Having  performed  the  duties  of  a  covered  position  for  more  than  60  days  during  the 
calendar  year,  he  will  be  required  to  file  an  incumbent  report. 

(b)  New  entrants. 

(1 )  Within  30  days  of  assuming  a  public  filer  position  or  office  described  in  2634.202  of  this  subpart,  an 
individual  shall  file  a  public  financial  disclosure  report  containing  the  information  prescribed  in  subpart  C  of  this  part. 

(2)  However,  no  report  shall  be  required  if  the  individual: 

(I)  Has,  within  30  days  prior  to  assuming  such  position,  left  another  position  or  office  for  which  a 
public  financial  disclosure  report  under  the  Act  was  required  to  be  filed;  or 

(jj)  Has  already  filed  such  a  report  as  a  nominee  or  candidate  for  the  position. 

Example;  Y,  an  employee  of  the  Treasury  Department  who  has  previously  filed  reports  in  accordance  with  the  rules 
of  this  section,  terminates  employment  with  that  Department  on  January  1 2, 1 B91 ,  and  begins  employment  with  the 
Commerce  Department  on  February  10, 1991 ,  in  a  Senior  Executive  Service  position.  Y  is  not  a  new  entrant  since  he  has 
assumed  a  position  described  in 

2634.202  of  this  subpart  within  thirty  days  of  leaving  another  position  so  described.  Accordingly,  he  need  not  file  a  rww  report 
with  the  Commerce  Department. 

Note;  While  Y  did  not  have  to  file  a  rrew  entrant  neport  with  the  Commerce  Departmefrt,  that  Department  should  request  a 
copy  of  the  last  report  which  he  filed  with  the  Treasury  Department,  so  that  Commerce  could  determine  whether  or  not  there 
would  be  any  confiictB  or  potential  conflicts  in  connection  with  Y'a  new  employment  Additionally,  Y  will  have  to  file  an 
incumbent  report  covering  the  1990  calendar  year,  in  accordance  with  paragraph  (a)  of  this  section,  due  not  later  than  May 
15, 1991 ,  with  Commerce,  which  should  provide  a  copy  to  Treasury  so  that  both  may  review  rt. 

(c)  Nominees. 

(1 )  At  any  time  after  a  public  announcement  by  the  President  or  President-elect  of  his  intention  to 
nominate  an  individual  to  an  executive  branch  position,  appointment  to  which  requires  the  advice  and  consent  of  the  Senate, 
such  individual  may,  and  in  any  event  within  frm  days  after  the  transmittal  of  the  nomination  to  the  Senate  shall,  file  a  public 
financial  disclosure  report  containing  the  information  prescribed  in  subpart  C  of  this  part. 

(2)  This  requirement  shall  not  apply  to  any  individual  who  is  nominated  to  a  position  as: 

(i)  An  officer  of  the  uniformed  services;  or 

(ii)  A  Foreign  Service  Officer. 

i(  A 

Note:  Although  the  statute,  5  U.S.C.  app.  (Ethics  in  Government  Act  of  1978,  section  101(b)(1)),  exempts  uniformed  service 

*  officers  only  if  they  are  nominated  for  appointment  to  a  grade  or  rank  for  which  the  pay  grade  is  0-6  or  below,  the  Senate  * 

*  confirmation  committees  have  adopted  a  practice  of  exempting  all  uniformed  service  officers,  unless  otherwise  specified  by  * 

*  the  committee  assigned.  * 

(3)  Section  2634.60S(c)  provides  erqieditad  procedures  in  the  case  of  individuals  described  in  paragraph 
(c)(1 )  of  this  section.  Those  individuals  refened  to  in  paragraph  (cK2)  of  this  section  as  bsing  exsmpt  from  filing  nominee 
reports  shall  file  new  entrant  reports,  if  required  by  paragraph  (b)  ^  this  section. 

(d)  Candidates.  A  Candidate  (as  defined  in  section  301  of  the  Federal  Election  Campaign  Act  of  1971,  2  U.S.C. 

431 )  for  nomination  or  election  to  the  office  of  President  or  Vice  President  (other  than  an  incumbent)  shall  file  a  public 
financial  disclosure  report  containing  the  information  prescribed  in  subpart  C  of  this  part,  in  accordance  with  the  following: 

(1 )  Within  30  days  of  becoming  a  candidate  on  or  before  May  IS  of  the  calendar  year  ir  which  the 
individual  becomes  a  candidate,  or  v^ichever  is  later,  but  In  no  event  later  than  30  days  before  the  election;  and 


*  Amendment  (Ch  1,  11/2/94) 
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(2)  On  or  before  May  IS  of  each  suoceealve  year  an  incUvidual  continues  to  be  a  candidate.  However,  In 
any  calendar  year  in  wfiich  an  individual  continues  to  be  a  Candidas  but  all  elections  relating  to  such  candidacy  were  held  in 
prior  calendar  years,  ttie  individual  need  not  file  a  report  unless  he  becomes  a  candidate  for  a  vacancy  during  that  year. 

Example.  P  became  a  candidate  for  President  in  January  1991.  PwUi  be  required  to  file  a  public  financiaidiaciosuce 
report  on  or  before  May  IS,  1991.  If  P  had  become  a  candidate  on  June  1, 1991,  ho  would  have  been  required  to  file  a 
disdosure  report  within  30  days  of  that  date. 

(e)  Termination  of  employmenl 

(1 )  On  or  before  the  thirtieth  day  after  termination  of  employment  from  a  public  filer  position  or  office 
described  in  2634.202  of  this  subpart,  an  individual  shall  file  a  public  financial  disclosure  rep^  containing  the  information 
prescribed  in  subpart  C  of  this  part. 

(2)  However,  if  within  30  days  of  such  termirtation  the  individual  assumes  employment  in  another  position 
or  office  for  which  a  public  report  under  the  Act  is  required  to  be  filed,  no  report  shall  be  required  by  the  provisions  of  this 
paragraph.  See  the  related  Example  in  paragraph  (b)  of  this  section. 

(f)  Extensions.  The  reviewing  official  may,  for  good  cause  shown,  grant  to  any  public  filer  or  class  thereof  an 
extension  of  time  for  fiiing  which  shall  rwt  exceed  4S  days.  The  Director  of  the  Office  of 

Government  Ethics,  for  good  cause  shown,  may  grant  an  additional  extension  of  time  which  shali  not  exceed  45  days.  The 
employee  shall  set  forth  specific  reasons  for  such  additional  extension,  which  shall  be  fonvarded  to  the  Director  through  the 
reviewing  official.  The  reviewing  official  shall  also  submit  his  comments  on  the  requ(«st.  (For  extensions  on  confidentiai 
finarKial  disclosure  reports,  see  2634.903(d).) 

Sec.  2634.202  Public  flier  defined. 

The  term  public  filar  irtcludes: 

(a)  The  President; 

(b)  The  Vice  President; 

(c)  Each  officer  or  employae  in  the  executive  branch,  including  a  special  Government  employee  as  defined  in  18 
U.S.C.  2Q2(a),  whose  position  is  classified  above  GS-1S  of  the  General  Schedule  prescribed  by  S  U.S.C.  5332,  or  the  rate  of 
basic  pay  for  which  is  fixed,  other  than  under  the  General  Schedule,  at  a  rate  equal  to  or  greater  than  1 20%  of  the  minimum 
rats  of  basic  pay  for  GS-1 5  of  the  General  Schedule;  each  member  of  a  unHbrmed  service  whose  pay  grade  is  at  or  in  excess 
of  6-7  under  37  U.S.C.  201;  and  each  officer  or  employee  in  any  other  poaiUon  determined  by  the  Director  of  the  Office  of 
Government  Ethics  to  be  of  equal  classification; 

(d)  Each  employee  who  is  an  administrative  law  judge  appointed  pursuant  to  5  U.S.C.  3105; 

(e)  Any  employee  rwt  otherwise  described  in  paragraph  (c)  of  this  section  who  is  in  a  position  in  the  executive 
branch  which  is  excepted  from  the  competitive  service  by  reason  of  being  of  a  confidential  or  policymaking  character,  unless 
excluded  by  virtue  of  a  determination  ur^r  2634.203  of  this  subpart; 

(f)  The  Postmaster  General,  the  Deputy  Postmaster  General,  each  Governor  of  the  Board  of  Governors  of  the 
United  States  Postal  Senrice  and  each  officer  or  employee  of  the  United  States  Postal  Service  or  Postal  Rate  Commission 
whose  battic  rate  of  pay  is  equal  to  or  greater  than  1 20%  of  the  minimum  rate  of  basic  pay  for  GS-1 5  of  the  General 
Schedule; 


(g)  The  Director  of  the  Office  of  Government  Ethics  and  eadi  agerKy's  primary  designated  agency  ethics  official; 

(h)  Any  civilian  employee  not  otherwisejdescribed  in  paragraph  (c)  of  this  section  who  is  employed  in  the  Executive 
Office  of  the  President  (other  than  a  special  Government  employee,  as  defined  in  18  U.S.C.  202(a))  and  holds  a  commission 
of  appointment  from  the  President;  and 

(i)  Anyone  whose  employment  in  a  position  or  office  described  in  paragraphs  (a)  through  (h)  of  this  section  has 
terminated,  but  who  has  not  yet  satisfied  the  filing  requirements  of  2634.201  (e)  of  this  su^rt. 

Note;  References  in  this  section  and  in  2634.203  and  2634.904  to  position  dassifications  have  been  adjusted  to  reflect 
elimination  of  General  Schedule  dassificatians  GS-16,  GS-17,  and  GS-18  by  the  Federal  Employess  Pay  Comparability  Act 
of  1990,  as  incorporated  in  section  529  of  Public  Law  101-509. 

Sec.  2634.203  Persons  excluded  by  rule. 

(a)  In  general.  Any  individual  or  group  of  individuals  described  in  2634.202(e)  of  this  subpart  (relating  to  positions  of 
a  confidential  or  policy-making  character)  may  be  excluded  by  nils  from  the  public  rep^ng  requirements  of  this  subpart 
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when  the  Director  of  the  Office  of  Government  Ethics  determines,  in  his  sole  discretion,  that  sucE.  exclusion  would  not  affect 
adversely  the  integrity  of  the  Government  or  the  public's  confidence  in  the  integrity  of  the  Government. 

(b)  Exclusion  determination.  The  determination  required  by  paragraph  (a)  of  this  section  has  been  made  for  the 
following  group  of  individuals  who,  therefore,  may  be  excluded  from  the  public  rep^ng  requirements  of  this  subpart, 
pursuant  to  the  procedures  in  paragraph  (c)  of  this  section:  Individuals  in  any  position  classified  at  GS-15  of  the  General 
Schedule  or  belw,  or  the  rate  of  basic  pay  for  which  is  less  than  1  of  the  minimum  rate  of  basic  pay  fixed  for  GS-1 5,  who 
have  no  policy-making  role  with  respect  to  agency  programs.  Such  individuals  may  include  chauffeurs,  private  secretaries, 
stenographers,  and  others  holding  positions  of  a  similar  nature  whose  exclusion  would  be  consistent  with  tho  bask  criterion 
set  forth  in  paragraph  (a)  of  this  section.  See  2634.904(d)  for  possible  coverage  by  confidential  disclosure  rules. 

(c)  Procedure. 

(1 )  The  exclusion  of  any  individual  from  reporting  requirements  pursuant  to  this  section  will  be  effective  as 
of  the  time  the  employing  agency  files  with  the  Office  of  Government  Ethics  a  list  arid  description  of  each  position  for  which 
exclusion  is  sought,  and  the  identity  of  any  incumbent  employees  in  those  positions.  Exclusions  should  be  requested  prior  to 
due  dates  for  the  reports  which  such  empioyees  would  otherwise  have  to  file.  A  subsequent  list  or  description  showitrg  any 
additions  to  or  deletions  from  the  original  submissions,  or  a  statement  that  no  changes  have  been  made,  must  be  filed 
annually  with  the  Office  of  Government  Ethics  on  or  before  May  IS. 

(2)  If  the  Office  of  Government  Ethics  finds  that  one  or  more  positions  has  been  improperly  excluded,  it 
will  advise  the  agency  and  set  a  date  for  the  filing  of  the  report. 

Sec.  2634.204  Employment  of  sixty  days  or  less. 

(a)  In  general.  Any  public  filer  or  nominee  who,  as  determined  by  the  official  specified  in  this  paragraph,  is  not 
reasonably  expected  to  perfonm  the  duties  of  an  office  or  position  describe  in  2634.201  (c)  or  2634.202  of  this  subpart  for 
more  than  60  days  in  any  calendar  year  shall  not  be  subject  to  the  reportng  requirements  of  2634.201  (b),  (c),  or  (e)  of  this 
subpart.  This  determination  will  be  made  by: 

(1 )  The  designated  agency  ethics  official  or  Secretary  concerned,  in  a  case  to  which  the  provisions  of 
2634.201  (b)  or  (e)  of  this  subpart  (relating  to  new  entrant  and  termination  reports)  would  otherwise  apply;  or 

(2)  The  Director  of  the  Office  of  Government  Ethics,  in  a  case  to  which  the  provisions  of  2634.201  (c)  of 
this  subpart  (relating  to  nominee  reports)  would  otherwise  apply 

(b)  Alternative  reporting.  Any  new  entrant  who  is  exempted  from  filing  a  public  financial  report  under  paragraph  (a) 
of  this  section  and  who  is  a  special  Government  employee  is  subject  to  confidential  reporting  under  2634.903(b).  See 
2634.904(b). 


(c)  Exception.  If  the  public  filer  or  nominee  actually  performs  the  duties  of  an  office  or  position  referred  to  in 
paragraph  (a)  of  this  section  for  more  than  60  days  in  a  calendar  year,  the  public  report  otherwise  required  by: 

(1 )  Section  2634.201  (b)  or  (c)  of  this  subpart  (relating  to  new  entrant  and  nominee  reports)  shall  be  filed 
within  15  calendar  days  after  the  sixtieth  day  of  duty;  and 

(2)  Section  2634.201(e)  of  this  subpart  (relating  to  termination  reports)  shall  be  filed  as  provided  in  that 

paragraph. 

Sec.  2634.205  Special  waiver  of  public  reporting  requirements. 

(a)  General  rule.  In  unusual  circumstances,  the  Director  of  the  Office  of  Government  Ethics  may  grant  a  request  for 
a  waiver  of  the  public  reporting  requirements  under  this  subpart  for  an  individual  who  is  reasonably  expected  to  perform,  or 
has  performed,  the  duties  of  an  of^  or  position  for  fewer  than  130  days  in  a  calendar  year,  but  only  if  the  Director 
determines  that: 


(1 )  The  individual  is  a  special  Government  employee,  as  defined  in  18  U.S.C.  202(a),  who  pcrfonns 
temporary  duties  either  on  a  full-time  or  intermittent  basis; 

(2)  The  individual  is  able  to  provide  services  specially  needed  by  the  Government; 

(3)  It  is  unlikely  that  the  indMdual's  outside  employment  or  financial  interests  wiil  create  a  conflict  of 

interest;  and 

(4)  Public  financial  disclosure  by  the  individual  is  not  necessary  under  the  circumstances. 
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(<3)  Procadure. 

(1 )  Requests  fbr  waivers  must  be  submitted  to  the  Office  of  Government  Ethics,  via  the  requester's 
agency,  within  10  days  after  an  employee  learns  that  he  will  hold  a  position  which  requires  reporting  and  that  lie  will  serve  in 
that  position  for  more  than  60  days  in  any  calendar  year,  or  upon  serving  In  such  a  position  for  more  than  60  days,  whiehaver 
is  earlier. 


(2)  The  request  shall  consist  of: 

(i)  A  cover  letter  which  identifies  the  individual  and  his  position,  states  the  approximate  number 
of  days  in  a  calendar  year  v/hich  he  expects  to  serve  in  that  position,  and  requests  a  waiver  of  public  repci  dng  requirements 
under  this  section; 


(ii)  An  enclosure  which  states  the  reasons  for  the  individual's  belief  that  the  cl  nditions  of 
paragraphs  (a)  (1 )  through  (4)  of  this  section  are  met  in  the  particular  case;  and 

(iii)  The  report  otherwise  required  by  this  subpart  B,  as  a  factual  basis  for  the  determination 
required  by  this  section.  The  report  shall  bear  the  legend  at  the  top  of  page  1 :  'CONFIDENTIAL:  WAIVER  :^EQUEST 
PENDING  PURSUANT  TO  5  CFR  2634.205.* 

(3)  Tha  agency  in  which  the  individual  serves  shall  advise  the  Office  of  Government  E'hics  as  to  the 
justification  for  a  waiver. 

(4)  In  the  event  a  waiver  is  granted,  tfie  report  shall  not  be  subject  to  the  public  discicsure  requirements  of 
2634.603;  however,  the  waiver  request  cover  letter  shall  be  subject  to  those  requirements.  In  the  event  tiiat  a  waiver  is  not 
granted,  the  confidential  legend  shall  be  removed  from  the  report  and  the  report  shall  be  subject  to  public  disclosure; . 
however,  the  waiver  request  cover  letter  shall  not  bien  be  subject  to  public  disdoeurs. 

SUBPAKT  C:  CONTENTS  OF  REPORTS 


Sec.  2634.301  Interests  In  property. 

(a)  In  general.  Each  financial  disclosure  report  filed  pursuant  to  this  part  whether  public  or  c-onfidential,  shall  include 
a  brief  description  of  any  interest  in  property  held  by  the  filer  at  the  end  of  the  reporting  period  in  a  trw  Je  or  businm,  or  for 
investment  or  the  production  of  incorrw,  having  a  fair  market  value  in  excess  of  SI  ,000.  In  the  case  o'  public  finarrcial 
disclosure  reports,  the  (oport  shall  designate  the  category  of  value  of  the  property  in  accordance  wrlh  paragraph  (d)  of  this 
section.  Each  item  of  real  and  personal  property  dull  be  disclosed  separately.  Note  that  for  individiKilReliremerrt  Accounts 
(IRA's),  brokerage  accounts,  trusts,  mutual  or  pension  funds  and  other  entities  with  portfolio  holdings,  each  underlying  asset 
must  be  separstely  disclosed,  unless  the  entity  qualifies  for  special  treatment  under  2634.310  of  thh;  subpart 

(b)  Types  of  property  reportable.  Subject  to  the  exceptions  in  paragraph  (c)  of  this  sectioii.  examples  of  the  types  of 
property  required  to  be  reported  include,  but  are  not  limited  to: 

(1 )  Real  estate; 

(2)  Stocks,  bonds,  securities  and  futures  contracts; 

(3)  Livestock  owned  for  commercial  purposes; 

(4)  Commercial  crops,  either  standing  or  held  in  storage; 

(5)  Antiques  or  art  held  for  resale  or  investment: 

(6)  Beneficial  interests  in  trusts  and  estates; 

(7)  [)eposits  in  banks  or  other  firuncial  institutions: 

(8)  Perisioru  and  annuities; 

(8)  Mutual  funrfo; 

(10)  Accounts  or  other  funds  raceivnHie;  and 

(11)  Capital  accounts  or  other  FTset  ownership  in  a  business. 
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(c)  Exceptions.  The  followirvj  property  Interests  sre  exempt  from  the  reporting  requirements  under  paragraphs  (a) 
and  (b)  of  this  section; 

(1 )  Any  personal  liability  owed  to  the  filer,  spouse,  or  depertdent  child  by  a  spouse,  or  by  a  pcrent  brother, 
sister,  or  child  of  the  filer,  spouse,  or  dependent  child; 

(2)  Personal  savings  accounts  (defined  as  any  form  of  deposit  h  a  bank,  savings  and  loan  {association, 
credit  union,  or  similar  financial  institution)  in  a  siragis  firuncial  institution  or  holdings  in  a  single  money  market  mutual  fond, 
aggregating  $5,000  or  less  in  that  institution  or  fond; 

(3)  A  personal  residence  of  the  filer  or  spouse,  as  defined  in  2f;34.10S(l);  and 

(4)  Financial  interests  in  any  retirement  system  of  the  United  .States  (including  the  Thrift  Savings  Plan)  or 
under  the  Social  Security  Act 

(d)  Valuation  categories.  The  valuation  categories  specified  for  property  items  on  public  financial  disclosure  reports 
are  as  follows: 

(1)  Not  more  than  $15,000; 

(2)  Greater  than  $15,000  but  not  more  than  $50,000; 

(3)  Greater  than  $50,000  but  not  more  than  $100,000; 

(4)  Greater  than  $100,000  but  not  more  than  $250,000; 

(5)  Greater  than  $250,000  but  not  more  thwi  $500,000; 

(6)  Greater  than  $500,000  but  not  more  than  $1 ,00,000;  a  id 

(7)  Greater  than  $1 ,000,000. 

(e)  Valuation  of  interests  in  property.  A  good  taith  estimate  of  the  fair  market  value  of  interests  in  property  may  be 
made  in  any  case  in  which  the  exact  value  cannot  be  obtained  without  undue  hardship  or  expense  to  the  filer.  Fair  market 
value  may  also  be  determined  by; 

(1)  The  purchase  price  (in  which  case,  the  filer  should  imiicale  date  of  purchase); 

(2)  Recent  appraisal; 

(3)  The  assessed  value  for  tax  purposes  (adjusted  to  reilect  the  nr,arket  value  of  the  property  used  for  the 
assessment  if  the  assessed  value  is  computed  at  Ims  than  100  percent  of  tiiat  market  value); 

(4)  The  year-erxl  book  value  of  nonpublicly  traded  stock,  the  year-ernj  exchange  value  of  corporate  stock, 
or  the  face  value  of  corporate  borfos  or  comparable  securities: 

(5)  The  net  worth  of  a  business  partnership; 

(6)  The  equity  value  of  an  individually  owned  business;  or 

(7)  Any  other  recognized  indication  of  value  (such  as  tire  last  sale  on  a  stock  exchange). 

Example  1 .  An  official  has  a  $4,000  savings  account  in  Bank  A.  His  spouse  has  a  $2,500  certificate  of  deposit 
issued  by  Bank  B  and  his  dependent  daughter  has  a  $200  savings  account  in  Bank  C.  The  official  does  not  have  to  disclose 
the  deposits,  as  the  total  value  of  the  deposits  in  any  one  bank  does  not  e;<ceed  $5,000.  Note,  however,  that  the  source,  and 
if  ha  is  a  public  filer  the  amount,  of  interest  irreome  from  any  bank  is  required  to  be  reported  under  2634.302(b)  of  this  subpart 
if  it  exceeds  the  reporting  threshold  for  income.  See  2634.309  of  thte  sub(>art  for  disclosure  ooversge  of  spouses  and 
dependent  children. 

Examplo2.  Public  filar  R  has  a  collection  of  post-impressionist  paintings  which  have  been  carefuliy  aelectsd  over 
the  years.  From  time  to  time,  as  now  paintings  have  besn  acquired  to  adif  to  the  ooHeetion,  R  has  made  sales  of  both  less 
desirable  works  from  his  ooUeotion  and  paintings  of  various  schools  which  he  acquired  through  inhorttanoe.  Under  these 
circumstonoes,  R  must  report  the  value  of  all  the  paintings  ho  retains  as  Intorsats  in  property  purauan!  to  this  section,  as  wen 
as  income  from  the  sales  of  paintings  pursuant  to  2634.302(b)  of  this  scibpart  Recurrent  saiss  from  a  collection  indicate  that 
the  collection  is  being  held  for  investment  or  the  production  of  income. 

Example  3.  A  reporting  individual  has  investments  which  her  Isroker  holds  as  an  IRA  and  invests  in  stocks,  botids, 
and  mutual  funds.  Each  such  asset  having  a  fair  market  value  in  excess  of  $1  ,C00  at  the  dose  of  the  reporting  period  must  be 
separately  listed,  and  also  the  value  must  be  shown  if  she  is  a  public  filer.  See  2634.31 1(c)  of  this  subpart  for  attachment  of 
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brokerage  statements  in  lieu  of  listing,  in  the  event  of  extensive  holdings.  Note  that  for  a  mutual  fund  held  in  this  IRA 
investment  account,  Its  underlying  assets  must  also  be  separately  detailod,  unless  it  qualifies  as  an  excepted  investment 
fund,  pursuant  to  2634.310  of  this  subpait. 

See.  2634.302  income. 

(a)  Noninvestmerrt  income. 

(1 )  Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential,  shall  disclose 
the  source,  type,  and  in  the  case  of  public  financial  disclosure  reports  tiie  actual  amount  or  value,  of  earned  or  other 
noninvestmeiTt  income  in  excess  of  $200  fiom  any  one  source  which  is  receSwd  by  the  filer  or  has  accrued  to  his  benefit 
during  the  reporting  period,  including; 

(i)  Salaries,  fees,  commissions,  wages  and  any  other  compensation  for  personal  services  (other 
than  from  United  States  Government  employment): 

(ii)  Retirentent  benefits  (other  than  from  United  States  Government  employment,  including  the 
Thrift  Savings  Plan,  or  from  Social  Security); 

(iii)  Any  hortoraria,  and  the  data  services  were  provided,  including  payments  made  or  to  be 
made  to  charitable  organizations  on  behalf  of  the  filer  in  lieu  of  honoraria;  and 

(iv)  Any  other  noninvestment  income,  such  as  prizes,  awards,  or  discharge  of  indebtedness. 

Note:  In  calculating  the  amount  of  an  horxxarium,  subtract  any  actual  and  rtecessary  travel  expenses  incurred  by  the 
recipient  and  one  relative.  For  example,  if  such  expenses  are  paid  or  reimbuts&'d  by  the  honorarium  source,  they  ehall  rxit  be 
counted  as  part  of  the  honorarium  payrnent;  if  the  expertses  are  paid  or  reimbursed  by  the  individual  receiving  the 
horxrrarium,  the  amount  of  honorarium  shall  be  redu^  by  the  amount  of  such  expenses. 

Example  1 .  An  official  is  a  participant  in  a  retirement  plan  of  Coastal  Airlines.  Pursuaiit  to  such  plan,  the  official  and 
his  spouse  receive  passage  on  some  Coastal  flights  without  charge,  and  they  receive  passage  on  other  flights  at  a 
disoountsd  fare.  The  difference  between  what  Coastal  charges  ntsmbers  of  the  public  generally  and  what  the  official  and  iiis 
spouse  are  charged  for  a  particular  flight  is  daetTied  income  in-kind  and  must  be  disclosed  by  this  reporting  individual  if  it 
exceeds  the  $200  threshold. 

Example  2.  An  official  serves  on  the  board  of  directors  at  a  bank,  for  which  he  receives  a  $500  fee  each  calendar 
quarter.  He  also  reoeiyes  an  annual  fee  of  $1,500  for  service  as  trustee  of  a  private  trust  In  both  instances,  such  fees 
received  or  earned  during  the  reporting  period  must  be  disclosed,  and  if  he  is  a  public  filer  the  actual  amount  must  be  8ho<vn. 

(2)  In  the  case  of  payments  in  lieu  of  horKxerta  made  on  or  after  January  1 , 1 991 ,  the  individual  shall  alsu 
file  a  separate  confidential  report  of  charitable  .ecipients,  in  accordance  with  part  2636  of  this  chapter. 

(b)  Investment  income.  Each  financial  disclosure  r^wrt  filed  pursuant  to  this  part,  whether  public  or  confidential, 
shall  disd^: 


(1 )  The  source  and  type  of  investment  moome,  characterized  as  dividends,  rents,  interest  capital  gains,  or 
inoome  from  qualified  or  excepted  trusts  or  excepted  invastment  funds  (see  2634.310  of  this  subpart),  which  is  receivod  by 
the  filer  cr  accrued  to  hla  benefit  during  the  reporting  period,  and  which  exceeds  $200  in  amount  or  value  from  any  one 
source.  Examples  include,  but  are  not  limitod  to,  income  derived  from  real  estate,  ooUeetible  items,  stocks,  bonds,  noU«, 
copyrights,  pensions,  mutual  funds,  the  investment  portion  of  life  insurance  contracts,  loans,  and  personal  savings  accounts 
(as  defined  in  2634.301(c)(2)  of  this  subpart).  Note  that  for  entities  with  portfolio  holdings,  such  as  Individual  Retirerr>ent 
Accounts  (IRA's),  brokerage  acoounte,  trusts,  and  mutual  or  pension  funds,  each  undarlying  source  of  income  must  be 
separately  disekeed,  unless  the  entity  qualifies  for  special  treatment  under  2634.310  of  this  subpart.  For  public  financial 
disclosure  reports,  the  amount  or  value  of  income  from  each  reported  source  shall  also  be  disclosed  and  categorized  in 
accordance  with  the  following  table: 

(i)  Not  more  than  $1 ,000; 

(ii)  Oreater  than  $1 ,000  but  not  more  than  $2,600; 

(iii)  Oreater  than  $2,500  but  not  more  than  $5,000; 

(iv)  Greater  than  $5,000  but  not  more  than  $1 5,000; 

(v)  Greater  than  $15,000  but  not  more  than  $50,000; 

(vi)  Oreater  than  $50,000  but  not  more  than  $100,000; 
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(vii)  Greater  than  $100,000  but  not  more  than  $1 ,000,000;  and 
(viii)  Greater  than  $1 ,000,000. 

(2)  The  source,  type,  and  in  the  case  of  public  f  nancial  disclosuri>  reporti^  the  actual  amount  or  value,  of 
gross  income  from  a  business,  distributive  share  of  a  partnership.  Joint  business  verrture  income,  payments  from  an  estate  or 
an  annuity  or  endowment  contract  or  any  other  items  of  income  not  otherwise  covered  by  paragraphs  (a)  or  (b)(1 )  of  this 
section  which  are  received  by  the  filer  or  accrued  to  his  benefit  during  the  reporting  period  and  which  exceed  $200  from  any 
one  source. 

Example  1 .  An  official  rents  out  a  portion  of  his  residence.  He  receives  rental  income  of  $600  from  one  individual  for 
four  months  and  $1 ,200  from  another  individual  for  the  remaining  eight  months  of  the  year  covered  by  his  incumbent  financial 
disclosure  report.  He  must  identify  the  property,  specify  the  type  of  income  (rent),  and  if  he  is  a  public  filer  Irxi icate  the 
category  of  the  total  amount  of  rent  received.  (He  must  also  disclose  the  asset  information  required  by  2634.301  of  this 
subpart.) 


Example  2.  A  reporting  individual  has  three  savings  accounts  with  Bank  A.  One  is  in  his  name  and  earned  $85  in 
interest  during  the  reporting  period.  One  is  in  a  Joint  account  with  his  spouse  and  earned  $1 20  in  interest  One  is  in  his  name 
and  his  dependent  daughter's  name  and  earned  $35  in  interest  Since  the  aggregate  interest  income  from  this  source 
exceeds  $200,  the  official  must  disclose  the  rume  of  the  bank,  the  type  of  income,  and  if  he  is  a  public  filer,  the  category  of 
the  total  amount  of  interest  earned  from  all  three  accounts.  (He  must  also  disclose  the  accounts  as  assets  under  2634.301  of 
this  subpart  if,  in  the  aggregate,  they  total  rrwre  than  $5,000  in  that  bank.) 

Example  3.  An  official  has  an  ownership  interest  in  a  test-food  restaurant,  from  which  she  receives  $10,000  in 
annual  income.  She  must  specify  on  her  financial  disclosure  report  the  type  of  income,  such  as  partnership  distributive  share 
or  gross  business  income,  and  if  she  is  a  public  filer  indicate  the  actual  amount  of  such  income.  (/VldHionaily,  she  must 
describe  the  business  and  categorize  its  asset  value,  pursuant  to  2634.301  of  this  subpart). 

Sec.  2634.303  Purchases,  sales,  and  exchanges. 

(a)  In  general.  Except  as  indicated  in  2634.308(b)  of  this  subpart,  each  public  financial  disdosure  report  filed 
pursuant  to  subpart  B  of  this  part  shall  include  a  brief  descrfptioR,  the  date  and  value  (using  the  categories  of  value  In 
2634.301  (d)  of  this  subpart)  of  any  purchase,  sale,  or  exchange  by  the  filer  during  the  reporting  period.  In  which  the  amount 
involved  in  the  transaction  exceeds  $1 ,000; 

(1)  Of  real  property,  other  than  a  personal  rsaidsneo  of  the  filer  or  spouse,  as  defined  in  2634. 105(1)  uf  this 

part  and 

(2)  Of  stocks,  bonds,  commodity  futures,  mutual  fund  shares,  and  other  forms  of  securities. 

(b)  Exceptions. 

(1 )  Any  transaction  soiely  by  and  between  tfie  reporting  individual,  his  spouse,  and  dependent  children 
need  not  be  reported  under  paragraph  (a)  of  this  section. 

(2)  Transactions  invoKTng  Treasury  bills,  notes,  and  bonds:  money  market  mutual  funds  or  accounts;  and 
personal  savings  accounts  (as  defined  in  2634.301  (c)(2)  of  this  subpart)  need  not  be  reported  when  occurring  at  rates,  terms, 
and  conditions  available  generally  to  members  of  the  public,  likewise,  transactions  involving  portfolio  holdings  of  trusts  and 
investment  funds  described  in  2634.310  (b)  and  (c)  of  this  subpart  need  not  be  reported. 

(3)  Any  transaction  which  oocurrsd  at  a  time  when  the  reporting  individusi  was  not  a  Federal  Oovemmant 
officer  or  employee  ne^  not  be  reported  under  paragraph  (a)  of  this  section. 

Example  1 .  An  official  sells  her  personal  residence  in  Virginia  for  $100,000  and  purchases  a  personal  residence  in 
ihe  District  of  Columbia  for  $200,000.  She  need  rrot  report  the  sale  of  the  Virginia  residerice  or  the  purchase  of  the  D  C. 
residence. 

Example  2.  An  official  sens  his  beach  home  in  Maryland  for  $50, (XX>.  Because  he  has  ranted  It  out  tar  one  month 
every  summer,  it  does  not  qualify  as  a  personal  rasidenoe.  He  must  diaolooa  the  sale  under  this  section  and  any  Ctesital  gain 
over  $200  realized  on  the  sale  under  2634.302  of  this  aubpart 

Example  3.  An  official  saiia  a  ranch  to  his  dependant  daughter.  The  official  need  not  rsport  the  sals  because  It  is  a 
transaction  between  the  reporting  individual  and  a  dependent  child:  however,  any  capital  gain,  except  tor  that  portion 
attributebie  to  a  personal  residanos,  is  raquirad  to  be  reported  under  2634.302  of  this  subpart 

Example4  An  official  sells  an  apsrtmsnt  building  and  rsslizos  a  loss  of  $100,000.  He  must  report  the  sale  of  the 
building  if  the  sale  price  of  the  property  exceeds  $1 ,000;  howsvar,  he  need  not  report  anything  under  2634.302  of  this 
subpart,  as  the  sale  did  rrot  re^  in  a  capital  gain. 
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Sec.  2634.304  Gifts  end  reimbursements. 

(3)  Gifts.  Except  as  indicated  in  263A.308(b)  and  2634.907(a),  each  financial  disclosure  report  filed  pursuant  to  this 
part,  whether  public  or  confidential,  shall  contain  the  identity  of  the  source,  a  brief  description,  and  in  the  case  of  public 
financial  disclosure  reports  the  value,  of  aH  gifts  aggregating  $250  or  more  in  value  which  are  receivnd  by  the  filer  during  the 
reportng  period  from  any  one  source.  For  in-kind  travel-related  gifts,  include  a  travel  itirierary,  dates,  and  nature  of  eoqoenses 
provided. 


(b)  Reimbursements.  Except  as  indicated  in  2634.308(b)  and  2634.907(a),  each  financial  disclosure  report  filed 
pursuant  to  this  part,  whether  public  or  confidential,  shall  contain  the  identity  of  the  source,  a  brief  description  (irrduding  a 
travel  itinerary,  dates,  and  the  nature  of  expenses  provided),  and  in  the  case  of  public  financial  disclosure  repo^  the  value, 
of  any  travel-^ted  reimbursements  aggregating  $250  or  more  in  value,  which  are  received  by  the  filer  during  the  reporting 
period  from  any  one  source. 

Note:  The  $250  threshold  in  paragraphs  (a)  arid  (b)  of  this  section  will  increase  if  the  definition  of  minimal  value  under  the 
Foreign  Gifts  and  Decorations  Act  ever  exceeds  $250.  Section  314(a)  of  Public  Law  102-90  established  the  threshold  for 
financial  disclosure  of  gifts  and  reimbursements  as  ‘stmts  than  the  minimal  value  as  establishod  by  section  7342(a)(5)  of  title 
5,  United  States  Code,  or  $250,  whichever  is  greater.* 

(c)  Exclusions.  Reports  need  iMt  contain  any  informatMn  about  gifts  and  reimbursements  to  whictj  the  provisions  of 
this  section  would  otherwise  apply  which  are  received  from  retativss  (sae  2634.205(o))  or  during  a  perfod  in  which  the  filer 
was  not  an  officer  or  employee  of  the  Federal  Gcvamment.  Additionally,  any  food,  lodging,  or  entertainment  received  as 
‘personal  hospitality  of  any  irKiividual,"  as  defined  in  2634.105(k>,  need  not  be  reported.  See  also  exclusions  specified  in  the 
definitions  of  gift  arid  reimbursement  at  2634.105(h)  and  (n). 

(d)  Aggregation  exception.  Any  gift  or  reimbursement  with  a  fair  market  value  of  $100  or  less  need  not  be  . 
aggregated  for  purposes  of  the  reporting  rules  of  this  section.  However,  the  aoceptancr  of  gifts,  whether  or  not  reportable.  Is 
subject  to  the  restrictiona  Imposed  by  Exeoutive  Order  12674,  as  modified  by  Exeoutivs  Order  12731 ,  and  the  implementing 
regulations  on  standards  of  ^ical  o^uct. 

Note:  The  aggregation  exception  for  gifts  or  reimbursements  with  a  foir  market  value  of  $1(X)  or  less  vrill  inurease  if  the 
definitian  of  minimal  value  under  the  Foreign  Gifts  arrd  Decorations  Act  ever  exceeds  $250.  Section  314(a)  of  Public  Law 
102-90  established  the  aggregation  exception  for  ‘any  gift  with  a  Mr  rnarket  value  of  $100  or  less,  as  adjusted  at  the  same 
time  and  by  the  aarm  percentage  as  the  minimal  value  is  adjusted"  above  $250  pursuant  to  5  U.S.C.  7342(a)(5). 

Example  1 .  An  official  aooapta  a  print  a  pen  and  parMil  SSL  and  a  letter  opener  from  a  community  servioa 
organization  he  has  worked  with  aoMy  in  his  privais  capacity.  He  detorminos.  In  accordance  with  paragraph  (a)  of  this 
section,  that  thees  gifte  are  valued  as  follows: 

Gift  1~Pr1nt  $160 

Gift  2-Pon  and  pencil  set  $105 

Gift  3-Lettar  opener  $20 

The  official  rttust  disclose  Gifts  1  and  2,  since  together  they  aggregate  $250  or  tTMra  in  value  from  the  same  source.  Gift  3 
need  not  be  aggregated,  because  its  value  does  not  exceed  $100. 

Example  2.  An  official  reosiveB  the  following  gifts  from  a  single  source: 

1 .  Dinner  for  two  at  a  local  rostaursnt-$120. 

2.  Round-trip  taxi  fore  to  meet  donor  at  the  restou:ant-$2S. 

3.  Dinner  at  donor's  city  residonce-(valuo  uncertain). 

4.  Round-trip  airline  transporfotion  and  hotel  aooominodstions  to  viatt  Epoot  Center  in  Florida-$400. 

5.  Weekend  at  donor's  country  home,  inokidino  duok  hunting  and  tennis  mateh-(value  unoerlain). 

The  official  need  only  disclooe  Gift  4.  Gift  1  falls  within  the  exception  in  2634.105(h)  for  food  and  beverages  not  ooneumed  in 
oonnection  with  a  gift  of  overnight  lodging.  Gifts  3  and  5  need  not  be  discloeed  beosuse  they  fall  wHhin  the  exception  for 
personal  hospitality  of  an  individual.  Gift  2  need  not  be  aggregated  and  reported,  because  Ha  vskie  does  not  exceed  $100. 

Example  3.  An  official  receivee  free  tickets  from  an  outside  souroe  for  himself  end  his  spujse  to  atterrd  an  awards 
ban^t  at  a  looel  dub.  Tha  valua  of  aaoh  tiokst  is  $130.  Evstt  though  this  la  a  gift  «4iioh  axcaads  tha  $250  threshold  amount 
for  discloeuro,  the  offioial  naed  not  report  It,  beoauae  of  the  exospdon  in  2e34.106(h)  for  food  and  bsvsregsa  not  oorteumed  in 
oonnection  with  a  gift  of  overnight  lodiging. 

Note:  Prior  to  aooepting  this  gift  of  tiokete,  foe  Individus!  should  consult  etfoeanfHciali  at  hia  agency  to  detennine  whether 
atandards  of  oonduot  ruloa  wi  porniit  aooaptsnoa,  dapanding  on  whsfoar  or  net  foe  donor  is  a  prohibilsd  souroe  and  the 
exact  rrature  of  the  event 

Exaritoie  4.  An  offioial  is  asked  to  speak  te  an  out-of-town  meeting  on  a  matter  vfoioh  ia  unretetod  to  her  oflioinl 
duties  and  her  agency.  The  round-trip  airfoteexoeads  $250.  If  foe  offioial  pays  for  foe  ttoknt  arid  ia  then  reimbursed  by  foe 
organization  to  which  she  spoke,  she  must  dtedoae  this  reimbureement  under  paragraph  (b)  of  this  section,  if  the 
orgemzation  eimply  provided  foe  tioket  that  must  be  discioaed  as  a  gift  under  paragraph  (a)  of  this  ssotion. 
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(e)  Valuation  of  gifts  and  reimbursements.  The  value  to  be  assigned  to  a  gift  or  reimbursement  is  its  feir  market 
value.  Fc  most  reimbursements,  this  will  be  the  amount  actually  received.  For  gifts,  the  valuo  should  be  determir  ed  in  one  of 
the  following  manners: 

(1 )  If  the  gift  has  been  nev^y  purchased  or  is  readily  available  in  tfie  market,  th«  value  shall  t  e  its  retail 
price.  The  filer  need  rwt  contact  the  donor,  but  may  contact  a  retail  establishment  se.’irtg  ‘~'milar  items  to  determhe  the 
present  cost  in  the  market. 

(2)  If  the  term  is  not  readily  available  in  the  market,  such  as  a  piece  of  art,  a  ha  tdmade  item,  or  an 
antique,  the  filer  may  make  a  good  feith  estimate  of  the  value  of  the  item. 

(3)  The  te.'m  readily  available  in  the  market  means  that  an  iter'  geiterally  is  aveiilable  for  retail  purchase  In 
the  metropolitan  area  nearest  tc  the  offcial's  residence. 

Example  1 .  Kerns  such  as  a  pen  and  pencil  set,  letter  opener,  leather  case  or  er  graved  pen  are  generally  a'  Tilable 
in  the  market  and  can  be  determined  by  contacting  stores  which  sell  like  Kerns  and  asoertainng  ttvj  retail  price  of  eac>  >. 

Example  2.  The  value  of  a  dinner  at  a  restaurant  can  either  be  the  actual  cost  of  the  reported  dirtners  or  the 
approximate  value,  based  on  the  posted  fere  of  the  restaurant  The  filer  neod  not  ask  to  see  the  check. 

Note:  The  market  value  of  a  ticket  entitling  the  holder  to  attervf  an  event  which  includes  food,  refFe:>hments,  entertainment  or 
other  benefits  is  the  face  value  of  the  ticket,  which  may  exceed  the  actual  cost  of  the  food  arid  other  benefits. 

(f)  Waiver  rule  in  the  case  of  certain  gifts- 

(1 )  In  general.  <n  unusual  cases,  a  gift  as  rfefhed  in  2634.10F<h)  need  not  be  aggregated  undv  r  this 
section  by  public  filers.  If  the  Director  of  the  Offiea  of  Government  Ethics  receivas  a  wrftlen  request  ^br  end  Is  sues  a  waiver 
after  determining  that: 


(I)  Both  the  basis  of  the  relatiortship  between  the  grerrior  a  xl  the  grantee  and  tiie  motivation 
behind  the  gift  are  entirely  persorwl;  and 

(ii)  No  countervailing  public  purpose  requires  public  disclosure  of  the  nature,  Loure.e,  t'  i  value 

of  the  gift. 


(2)  Public  diacloeure  of  waiver  request  If  approved,  the  oovei  letter  requesting  the  waVar  shall  be  subject 
to  the  public  disdoeura  raquiremantB  in  2634.603  of  this  part. 

(3)  Procedure.  A  public  tMor  seeking  a  weivar  under  this  paragraph  shall  sttimft  a  request  to  the  Office  of 
Government  Ethios,  through  Ns  agency.  The  request  shall  be  made  by  a  cover  Mlar  which  kiantMec  the  filer  end  his  posWcn 
and  which  states  that  a  waiver  is  requested  under  this  section.  On  an  enclosure  to  the  cover  latter,  the  fNsr  shall  sat  fixlh: 


(i)  The  identity  and  occupation  of  the  donor: 

(ii)  A  statement  that  the  relstiorrship  between  the  donor  and  the  filer  is  entirely  personal  in 

nature;  and 


(it)  A  statement  that  rtsKher  the  donor  nor  any  person  or  organization  who  employa  the  dortor  or 
whom  the  donor  roprssonts,  oonduots  or  aeeke  business  with,  engages  in  acttviliee  regulated  by,  or  is  direct  affected  by 
action  taken  by,  the  agency  employing  the  filer.  If  the  praoeding  statement  cannot  be  made  vwlhoutquaMIcatkin,  the  fHar  shall 
mdicate  those  qualifications,  al^  with  a  statement  demonstrating  that  he  plays  no  rote  in  sny  offioM  action  which  might 
directly  affect  the  donor  or  any  organization  for  vKtich  ths  donor  works  or  aervec  as  a  rspressniativs. 

See.  2634.308  Liabilities. 

(a)  In  general.  Each  financial  dtsdosurs  report  filed  pursuant  tethia  part  shsther  public  or  confidential,  shal  identify 
and  Include  a  brief  dssotiplion  of  the  Merfe  NaWitisa  over  810,000  owed  to  any  orsdNor  at  any  time  during  the  reporting  period, 
and  the  name  of  the  creditors  to  whom  such  KabWisa  are  owed.  For  pubic  finanoW  diaclosure  raporta,  the  report  ahafi 
dsalTnato  the  oatogory  of  value  of  the  labBtiss  In  aeeerdanoas4tha654.301(<l)  of  this  subpatju^  the  grsateet  amount 
owed  to  tha  orsditor  during  the  period. 

(b)  EMOsptione.  The  foiowing  are  net  roquirsd  to  batsportodundir  paragraph  (a)  of  this  section: 

(1 )  Personal  Nabitiss  owed  to  a  spouse  or  to  the  parsnL  brolhor,  sislor,  or  ohU  of  the  filar,  spouse,  or 

dsDondent  chid' 


(2)  Any  mortgage  eeoursd  by  a  psraonal  residenea  of  the  filor  or  his  apouae; 
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(3)  Any  loan  secured  by  a  personal  motor  vehicle,  household  furniture,  or  appliances,  provided  that  the 
loan  does  not  exceed  the  purchase  price  of  the  item  which  secures  it;  and 

(4)  Any  revolving  charge  account  with  an  outstanding  liability  which  does  not  exceed  $1 0,000  at  the  close 
of  the  reporting  period. 

Example.  An  irKumbent  official  has  the  foilowing  debts  outstanding  at  the  erKi  of  the  calendar  year 

1.  Mortgage  on  personal  residenoe-$80, 000. 

2.  Mortgage  on  rental  piioperty-$S0,000. 

3.  VISA  Card-$1 ,000. 

4.  Master  Card-$1 1,000. 

5.  Loan  balance  of  $15,000,  secured  by  tamily  automobile  purchased  for  $16,200. 

6.  Loan  balance  of  $10,500,  secured  by  antiqLie  fomiturB  purchased  for  $6,000. 

7.  Loan  from  parents-$20,000. 

The  loans  irxiicated  in  items  2, 4,  and  6  must  be  disclosed.  Loan  1  is  exempt  from  disclosure  under  paragraph  (b)(2)  of  this 
section  because  it  is  secured  by  the  personal  residence.  Loan  3  need  not  be  disclosed  under  paragraph  (b)(4)  of  this  section 
because  it  is  considered  to  be  a  revolving  charge  account  with  outstanding  liability  that  does  not  exceed  $10,000  at  the 

end  of  the  reporting  period.  Loan  5  need  not  be  disclosed  under  paragraph  (bX3)  of  this  section  because  it  is  secured  by  a 
personal  motor  vehicle  which  was  purchased  for  more  than  the  value  of  the  loan.  Loan  7  need  not  be  disclosed  because  the 
creditors  arc  persons  specified  in  paragraph  (bXI)  of  this  sertion. 

Sec.  2634.306  Agreements  and  arrangements. 

Each  financial  disclosure  report  filed  pursuant  to  this  part,  whether  public  or  confidential,  shall  identify  the  parties  to  and  the 
date  of,  and  shall  briefly  de^be  the  terms  of,  any  agreemertt  or  arrangement  of  the  filer  in  existence  at  any  time  durirtg  the 
reporting  period  with  respect  to: 

(a)  Future  employmant; 

(b)  A  leave  of  absence  from  employment  during  the  period  of  the  reporting  individual's  Government  service; 

(c)  Continuation  of  payments  by  a  former  employer  other  than  the  United  States  Government;  and 

(d)  Continuing  participation  in  an  employee  wolfore  or  benefit  plan  maintained  by  a  former  employer. 

Sec.  2634.307  Outside  positions. 

(a)  In  general.  Each  financial  discioeure  report  fitod  pursuant  to  this  part,  whether  public  or  confidential,  shall  identify 
ail  positions  held  at  any  timo  by  the  filar  during  the  reporting  period,  as  an  officer,  director,  trustee,  general  partner,  proprietor, 
representative,  executor,  employee,  or  oonsuHant  of  any  corporation,  company,  firm,  partnership,  trust,  or  other  bueinaae 
enterprise,  any  rKxtprofit  organization,  any  labor  organization,  or  any  educational  or  other  institution  other  than  the  United 
States. 

(b)  Exceptions.  The  following  need  not  be  reported  under  paragraph  (a)  of  this  section: 

(1)  Positions  held  in  any  religious,  social,  fratatTWl,  or  political  entity;  and 

(2)  Positions  soWy  of  an  honorary  nature,  such  as  those  with  an  emeritus  designation. 

Sac.  2634.30$  Reporting  periods  and  oontants  of  publio  flnanoiai  dlsdosura  reports. 

(a)  Incumbents.  Each  public  financial  discloeure  report  filed  pursuant  to  2634.201(a)  shall  induds  on  the  standard 
form  prescribed  by  the  Office  of  Government  Ethics  oortsistant  with  subpart  F  of  this  part  and  in  accordance  with  instructiorw 
issued  by  that  Of^,  a  fui  and  complato  statamant  of  the  informMion  required  to  be  reported  according  to  the  provisions  of 
subpart  C  of  this  part  ter  the  preceding  calsndar  year  (or  for  any  portion  of  that  year  not  airsadyoovefed  by  a  new  entrant  or 
nominee  report  filed  under  paragraph  (b)  w  (c)  of  2634.201 ),  and,  in  the  caaa  of  2634.306  and  2634.307,  for  the  additional 
period  up  to  the  data  of  fing. 

(b) Newantrante,  netninaaa,  and  oandMetei.  Each  publio  financial  dtaoteaura  laport  filed  purauant  to  2634.201(6). 

(c).of  (d)ahalineiude.onthaatendardtermpraaottiadbythaOflloaofOc¥arrtrnantEthiosconaiatentwdhaubpartFcfthis 
p^andinaooordanoawithlnatruc(ionalasusdby6wtOWIoa.afolandconiplateateteinantoflhalnfomiationraqulradtoba 
reported  aecordinq  to  the  ptovteiona  of  aubpirtC  of  Ws  part  aaoept  for  2664.303  (raiatlng  to  purchaaaa,  aalaa,and 
exchangee  of  certain  proptety)  and  2634.304  (ralaling  to  gWte  and  taimburaaiiwnte).  The  tofiovdfigapecialrteaa  apply: 

(1 )  Interests  in  property.  For  purposes  of  2634.301  of  this  subport  the  report  shal  include  al  Intereote  in 
property  specified  by  that  aoetion  which  are  hold  on  or  after  a  date  which  is  fowar  than  thirty^  days  before  the  date  on 
which  the  report  is  filed 
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(2)  Income.  For  purposes  of  2634.302  of  this  subpart,  the  report  shall  include  all  income  items  specified  by 
that  section  which  are  received  or  accrued  during  the  period  beginning  on  January  1  of  the  preceding  calendar  year  and 
ending  on  the  date  on  which  the  report  is  filed,  except  as  otherwise  provided  by  2634.606  relating  to  updated  disclosure  for 
nominees. 


(3)  Liabilities.  For  purposes  of  2634.30S  of  this  aubpart  the  report  shall  include  all  liabilities  specified  by 
that  section  which  are  owed  durirtg  the  period  beginning  on  January  1  of  the  preceding  calendar  year  and  ending  fewer  than 
thirty-one  days  before  the  date  on  which  the  report  is  filed. 

(4)  Agreements  and  arrangements.  For  purposes  of  2634.306  of  this  subpart,  the  report  shall  include  only 
those  agreements  and  arrangements  which  still  exist  at  the  time  of  filing. 

(5)  Outside  positions.  For  purposes  of  2634.307  of  this  subpart,  the  repor  i  shall  include  aN  such  positions 
held  during  the  preceding  two  calendar  years  and  the  current  calendar  year  up  to  the  date  of  filing. 

(6)  Certain  sources  of  compensation.  Except  in  the  case  of  the  President  the  Vice  Presiderrt  or  a 
candidate  referred  to  in  2634.201 (d),  the  report  shall  also  identify  the  filer's  sources  of  compensation  which  exceed  $5,000 
during  either  of  the  preceding  two  calendar  years  or  during  the  current  calendar  year  up  to  the  date  of  filing,  and  shall  briefly 
describe  the  nature  of  the  duties  performed  or  services  rendered  by  the  reporting  individual  for  each  eurii  source  of 
compensation.  Information  need  not  be  reported,  however,  which  is  considered  confidential  cs  a  result  of  a  privileged 
relationship,  established  by  law,  between  the  reporting  mdividual  and  any  person.  The  report  also  need  not  contain  any 
information  with  respect  to  any  person  for  whom  services  were  provided  by  any  f  mt  or  associaticn  of  which  the  reporting 
individual  was  a  member,  partner,  or  employee,  unless  such  individual  was  directly  involved  in  the  provision  of  such  services. 

Example.  A  nominee  who  is  a  partner  or  employea  of  s  law  firm  and  who  has  worked  on  a  matter  involving  a  client 
from  which  the  firm  received  over  $5,000  in  fees  during  a  calendar  year  must  report  the  nants  of  tha  client  only  if  the  value  of 
the  services  rendered  by  the  nominee  exceeded  $5,000.  The  name  of  the  client  woUd  not  normally  be  oonsidarad 
confidential. 

(c)  Termination  raporto.  Each  public  financial  dndosurs  report  filod  under  2634.201(s)  ahal  include,  on  the 
standard  form  prescribed  by  the  Office  of  Government  Ethics  consistent  with  subpart  F  of  Ihls  pert  and  In  accordance  with 
instructions  issued  by  that  Office,  a  fuV  and  oompleto  statement  of  the  information  requirsd  to  be  reported  according  to  the 
provisions  of  subpart  C  of  this  part,  for  the  period  beginning  on  the  last  date  covered  by  the  most  recent  public  fmanclal 
disclosurereportfiladbythoraporteigindividualundsrihispsrtoron  January  1  of  the  pracadino  calendar  year,  whichever  is 
httor,  and  eroding  on  the  date  on  which  the  filer's  smploymont  terminates. 

8e&  2634409  Spouses  and  dependent  ohHdrm 

(a)  Special  disclosurs  niss.  Each  report  requirod  by  the  provisions  of  alihar  subpart  B  or  subpart  I  of  this  part  ahal 
■ISO  mcniQs  ms  vosowino  NiimniBoon  wiui  rsspsoc  v  ms  spouss  orospsnosfiioniorsfi  Oi  ms  fspofSnQ  iidssousi. 

(1 )  Income.  For  purposes  of  2634.302  of  this  subpart 

(i)  With  respect  to  a  spouse,  the  source  but  not  the  amount  of  Items  of  samed  income  (other 
than  honoraria)  which  exceed  $1 ,000  from  any  orw  source;  and  if  items  of  earned  inoome  are  derived  from  a  spouae'k 
self-employment  in  a  business  or  profession,  the  nature  of  the  businses  or  profeaelcn  but  not  the  amount  of  the  eamad 
irKome; 


(ii)  With  respect  to  a  spouse,  the  aouros,  and  for  a  public  financial  diooloeure  report  the  actual 
amountorvalue,  of  any  honoraria  received  by  or  eoorued  to  the  epouee  (or  paymente  mads  or  to  be  made  to  charity  on  the 
spouse's  behalf  in  lieu  of  honoraria)  which  exoaed  $200  from  any  one  source,  and  the  date  on  vrtiieh  the  sarviooo  were 
provided:  and 


(M)  With  respect  to  a  spouse  or  dependant  chid,  the  type  and  source,  and  for  a  public  financial 
disclosufe  report  the  amount  or  value  (category  or  actual  amount,  in  Booordanoe  with  2634.302  rf  this  subpart),  of  alolher 
inoome  exceeding  $200  from  any  one  source,  such  as  inveatmant  inoome  from  Intereete  in  property  (if  the  prop^  iteolf  is 
reportable  according  to  2634.301  of  this  subpart). 

Example  1.  Tha  apouae  of  a  tier  is  employed  as  a  telerat  Bank  X  and  earns  $23, 000  par  yste.  The  report  must 
dieclooethstthoapoueoisenieloywdby  Bank  XTheamountofthaspouaefeeaminganartnotbadlaotoaad,  edherona 
pubic  or  confidential  finanoial  diaoloaure  report. 

Exampie  2.  The  epouee  of  a  reporting  Individual  is  iMlf-enteioyed  as  a  pedielrioian.  The  report  muat  rloolose  that  he 
is  •  Dhvsician  but  iiMd  not  disoloM  ths  sfiKMint  of  kiooom  oilhof  on  o  or  oonAdinliil  flnonoiil  diiolQoura  raooft. 

et  pM  ww  e^  mas  v  ^^^psa  e  se  wee  ■  m^eae  m  se  v  mn  sm  v  ea  amae^^ea  otss^^m  move  vw  eve  eswe  eae^mms^^mae  w  e  vwMea  %• 

(2)  Odte  and  raimburBamante.  For  purpoaae  of  2634.304  of  thia  subpart,  gHte  end  raknburaamante 
received  by  a  epouae  or  dapondent  child  which  ere  not  received  tetany  independent  of  iheirretetiorwhip  to  the  filef. 
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(3)  Intermts  In  property,  transactions,  and  liabilities.  For  purposes  of  2634.301 ,  2634.303  (applicable  only 
to  public  filers),  and  2634.306  of  this  subpart,  all  information  concerning  property  interests,  transactions,  or  liabilities  rafened 
to  by  those  sections  of  a  spouse  or  dependent  child,  unless  the  following  three  conditiora  are  satisfied: 

(I)  The  filer  certifies  that  the  Kom  rapraaents  the  spouse's  or  dependent  chNcTs  sole  financial 
interest  or  responsibility,  and  that  the  filer  has  no  specific  knowledge  regarding  that  Msm; 


the  filer;  and 


(ii)  The  Hem  is  not  In  any  way,  past  or  present,  derived  ttom  the  Inoome,  assets  or  activHies  of 


Hem. 


(Hi)  The  filer  neither  derives,  nor  expects  to  dsrive,  any  financial  or  economic  benefit  from  the 


Note:  One  who  prepares  a  joint  tax  return  wHh  his  spouse  wHt  rvrrmaliy  derive  a  financial  or  economic  benefit  from  assets  held 
by  the  spouse,  and  will  aisc  be  charged  wHh  knowledge  of  such  Hems;  therefore  he  could  not  avail  Nmsalf  of  this  exception. 
Likewise,  a  trust  for  the  education  of  one's  minor  child  normally  win  convey  a  firwKial  benefit  to  the  parent.  If  so,  the  assets  of 
the  trust  would  be  reportable  on  a  financial  disclosure  statement. 

(b)  Exception.  For  reports  filed  as  a  new  entnant  rwminee,  or  carxtidate  under  2634.201(b),  (c),  or  (d),  or  ac  a  new 
entrant  UTKter  2634.fl06(b),  rwinfarTnation  regarding  gifts  and  reanburaements  or  transactions  Is  required  for  a  spouse  or 
dependent  child. 

(c)  Divorca  and  separation.  A  reporting  individual  need  trot  report  any  information  about 

(1)  A  spouse  living  separate  atxi  apart  from  the  reporting  individual  wHh  the  intention  of  termmating  the 
maniage  or  providing  for  permanent  separation; 

(2)  A  formarapouae  or  a  spouaa  from  whom  the  reporting  Individual  Is  permanandy  separated;  or 

(3)  Any  inooma  or  obligations  of  the  reporting  individual  arising  from  dissolution  of  the  reporting 
individuars  marriaga  or  pennanent  separation  from  a  spouse. 

See.  2634.310  Trusts,  estates,  ami  brvestniaiitfUnds. 

(a)  In  ganaral. 

(1)  Exsapt  as  othanwisa  providsd  in  thiB  aaotion,  eeoh  financial  rfiaolnsurs  report  ahal  btolude  the 

Viiorffwoon  ftK|Uno  oy  vw  suBpwsurwjDpvi  i «« wv  pvi  vdouc  wnounQvof  010  wopiiw  irom  oi  wrif  vmr, 

of  olhif  UnwW  s»'iBn0wwnCfnofii  ^vNolilnoonw  is  motivvd  by*  of  wllh  fwpwt  tomtiioh  ■  Iwnsficiil 
iniwwt  in  prinoipil  or  Inoomo  is  fwld  by^  Iho  Mo  opouoo,  or  ^opondont  cMM. 

(2)  No  Mormolion.  howoir,  io  roquirid  about  a  nonvooM  banofioW  Intoraot  in  the  principal  or  inoomo  of 

an  oouso  or  ^njo^  voovoo  mMsa^o  io  a  proao^a  np^a  or  ^^lo  vo  pvopo^qrs  oa^noa  o^^n  a  an  oBooanp  np^a  or  aionoaonf 

even  though  the  rigW  to  poaaaeaion  or  enjoyrrrant  may  be  postporrad  to  soma  uncarfoln  time  In  the  future.  This  Indudsa  a 
fulure  intaresteHranorre  has  a  right,  dateaafola  or  Irrdafoaaible,  to  the  immadlatapoaasaalcn  or  arijoyment  of  the  property, 
upon  the  ceasing  of  arrotharfo  intaresL 

Accordingly,  HisnotthauneartBinlyofthatinwafartjoymsntinthafijIure,  butthaunosrtiMy  ofthartghtof  srtjoymant(tllis 
ono  amnoDon/,  ¥woon  onvomnooMO  0  vaewr  ano  a  laaivaawB  aawaai. 

(b)  Qusiisd  tuata  and  aaoaptad  trusts. 

(1 )  A  filar  should  rrot  report  information  abord  the  holrlinga  of  or  inoomo  fiom  holdings  of,  ar>y  qualified 
blind  trust  (as  dafinad  in  2634.403)  or  laiy  qualfiad  dIvsraiAed  tnal  (as  ifoflnsd  in  2834.404).  For  a  gusllttsd  blind  trust  a 
puDtic  imancaH  oncioaure  nipon  w  onooaa  via  oMipory  ot  w  ag9**0^*  amoum  or  via  vuara  viooma  arwiMBDie  vi  ma 
beneficial  infemat  of  ttia  filar  Mi  aoouae  or  dmendant  chid  in  the  butt  For  a  ouMNIed  dMeraMed  InMl  a  oubic  financial 

t^^av  66  aem6^^^p%  ea  a^a  aaavs  g  a  6^9  em  aama  ■  a  ^a  w  ^a  a  aaae^^a  ^^ao^^ma  aa  a^easM^sa  aaa  aiB6 

dawioaura  report  aha*  diactoia  the  category  of  the  aggragata  amount  of  inooma  vwlh  raapact  to  such  a  trust  which  ie  actually 
^voei^eo  ^ne  mir g  me  epoueiy 

(2)  bi  the  case  ef  an  aaoaptid  trust  ■  fifor  ahouid  Mioata  the  ganaral  natura  af  Mb  holdbiga.  to  the  sMtant 

kaBBBB^B  ka  A  BB^I  ^^da^^BB^MB  BBBsd  ^B  mdBSM  A  ddBB  deasBdfim  dMidadbMeA  jmf  laMMMP^m  fcuMee 

mwen, our ww norovienwee neeo lofvpun vionnevBn vpom vie werv nov^e or immiie wm numiye.  ineomiQOiyor 
Mwaggregetaamountaf  inoamafiemanMoapladtruatwhlohiaieoalvBdbyoraooruadtothabanafitof  thaflar,  Naapouaa, 
or  dapandsnt  chid  ahal  be  laportad  on  pubic  finanoW  dfooloaute  reports.  For  puipoessof  tNe  pert  the  tsrm  NMOspfod  trust* 

mssnsstust 


WtAihWfi  fidi—  fini  twf  tfn  HfT  ooouee  OT  doDindenl  ohidi  ond 

Vet  Mrs  I  ewv  V6sn  vs  wtt^v  er^  wav  aasws^  vs  w^^waawa  ae  va  taaesi  vaav 

(I)  The  or  souroaa  of  inoams  of  which  tha  tfiar,  spousa,  or  daparrdsnt  ohHd  have  no 

specmc  KnoMdeoQi  woupn  e  repon.  onoMure,  or  oonevucovv  rKMpc,  vnMner  viMnoeo  or  meovineni. 
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(c)  Excepted  investment  funds. 

(1 )  No  infomnation  is  required  under  paragraph  (a)  of  this  section  about  the  underlying  holdings  of  or 
income  from  underling  holdings  of  an  excepted  investment  fund  as  defined  in  paragraph  (c)(2}  of  this  section,  except  that  the 
fund  itself  shall  be  Identified  as  an  interest  in  property  and/or  a  source  of  Income.  Public  financtel  disclosure  reports  must  also 
disclose  the  category  of  value  of  the  fund  interest  held;  aggregate  amount  of  income  from  the  fund  which  is  received  by  or 
accrued  to  the  benefit  of  the  filer,  his  spouse,  or  dependent  child;  and  Lalue  of  any  transaclions  involving  shares  or  unite  of 
the  fund. 


(2)  For  purposes  of  financial  disclosure  reports  filed  under  the  provisions  of  this  part,  an  "excepted 
investment  fund"  means  a  widely  held  investment  fund  (whether  a  mutual  fund,  regulated  investment  company,  common  trust 
fund  maintained  by  a  bank  or  similar  financial  institution,  pension  or  deferred  compensation  plan,  or  any  other  investment 
fund),  if; 


(i)  (A)  The  fund  is  publicly  traded  or  available;  or 

(B)  The  assets  of  the  fur>d  are  widely  diversified;  and 

(ii)  The  filer  neither  exercises  control  over  nor  has  the  ability  to  exei  cise  control  over  the  financial 

interests  held  by  the  fund. 

(3)  A  furrd  is  widely  diversified  if  it  holds  no  more  than  5%  of  the  value  of  its  portfolio  in  the  securities  of 
any  one  issuer  (other  than  the  United  States  Government)  and  no  more  than  20%  in  any  particular  economic  or  geographic 
sector. 

Sec.  2634.311  Special  rules. 

(a)  Political  campaign  funds.  Political  campaign  funds,  including  campaign  receipts  and  expenditures,  need  not  be 
included  in  «iy  report  filed  under  this  pert  However,  if  the  individual  has  autho^  to  exercise  control  over  the  fund's  assets 
for  personal  use  rather  than  campaign  or  political  purposes,  that  portion  of  the  fund  over  which  such  authority  axiste  must  be 
reported. 


(b)  Certificates  of  OivestitLire.  Each  public  financial  disclosure  report  required  by  the  provisions  of  this  part  shall 
identify  those  sales  which  have  occurred  pursuant  to  a  Certificate  of  Divestiture  during  this  period  covered  by  such  report.  See 
subpart  J  of  this  part  for  the  rules  relating  to  the  issuance  of  such  Certifrcatss. 

(o)  Reporting  standards. 

(1)  In  leu  of  entering  data  on  a  schedule  of  the  report  tettn  designated  by  the  Otfioe  of  Government 
Ethics,  a  filer  may  att^  to  the  reporting  form  a  copy  of  a  brokerage  report  bank  statement  or  other  material,  which,  in  a 
dear  and  concise  taahion,  readily  discloaes  aN  infbiTnation  which  the  filw  would  olhenelee  have  been  required  to  enter  on  the 
schedule. 


(2)  In  lieu  of  reporting  the  category  of  armunt  or  value  of  any  item  Ksted  in  any  public  financial  disclosure 
report  filed  pursuant  to  this  part,  a  filer  may  report  the  actual  dollar  amourd  of  such  item. 

SUBPART  D:  QUAUHED  TRUSTS 


See.  2634.401  General  oorwMaratlons. 

(a)  Statutory  standards  governing  qualWod  trusts- 

(1)  Types  of  qualified  trusts  arxi  their  relalionahip  to  conflict  of  adsrest  laws.  The  Ethics  in  Goverrvnent  Act 
of  197S  created,  arsi  provided  special  public  financial  diseloeuro  requiremonls  for,  two  types  of  quaMiod  trusts.  M  was 
envisiorwd  that  the  use  of  those  trusts  by  Govemmerrt  employees  would  reduce  the  real  and  apparent  conflicts  of  interest 
which  might  arise  between  the  finanJal  irdereete  held  by  those  emptoyeee  (or  atliiUjIaUo  to  them)  and  their  official 
responsibiMies. 


(i)  Inlarealad  party  maane  a  Oovenwnent  employee,  his  spouse,  any  rtsnor  or  dspsrKlenI  chNd, 
and  their  reprsaentalivea  In  any  case  In  which  the  empleyee,  apouae,  or  chid  has  a  benefloWIntereet  In  the  principal  or 
income  of  a  trust  proposed  for  oarlificatlon  or  cartiffed. 

(il)  QuaWted  bind  trust  The  n3oatunkroreal)rwdaptrtlequallfled  trust  la  the  qualWed  bind  trust, 
defined  in  2634.403  of  this  subparl  A  trust  is  oonaldored  to  be  "bind' ordy  Midi  regard  to  those  truet  aaeata  about  which  no 
Intoreatod  party  has  knowledgo.  Whan  an  Intoreatod  party  ortginaly  plaoae  aseato  in  trust  that  patty  sW  poaoeeaea 
knovdedge  about  those  aaaeta.  Those  originelaaaato  remain  financial  Intareato  of  the  Govensnantofflcld  for  purposes  of  18 
U.S.C.  208  or  for  any  other  Federal  conflict  of  interest  stotutoe  or  rsgulsliorw,  unM  the  truatss  naWea  the  offloial  either  that  a 
partieular  original  asset  has  been  dispoaed  of  or  that  the  aeaet’a  value  Is  teas  than  $1000.  If  the  trustoe  eels  or  disposes  of 
original  injst  assets  and  then  uses  the  prooseds  to  aoquira  nsw  trust  holdings,  or  if  the  trustee  reinvesto  bust  income  to 

1  ^  *'*'*''  holdings  because  the  interested  parties  possess  tw  information 
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about  the  newly  acquired  assets.  The  holdings  of  a  "blincr  trust  are  not  classified  as  financial  interests  of  the  Government 
official  for  purposes  of  18  U.S.C.  208  or  for  any  other  Federal  conflict  of  interest  statutes  or  regulations. 

(iil)  Qisalified  diversified  trust  The  second  type  of  qualifiad  trust  established  by  the  Act  is  the 
qualified  diversifiad  trx'st,  defined  h  2634.404  of  this  subpait  Among  othw  requirements,  a  trust  is  consida^  to  bo 
‘diversifiecr  if  it  can  bo  demonstrated,  to  the  satlsfBotian  of  the  Director  of  the  Office  of  Government  Ethics,  pursuant  to 
2634.404(b),  that  the  trust  assets  comprise  a  widely  diversified  portfolio  of  readily  marketable  securities,  and  do  not  initially 
include  the  securities  of  any  entities  having  substantial  activities  in  the  same  area  as  the  Government  official's  primary  area  of 
responsibility.  The  trust  holdings  are  never  classified  as  fina/Kial  interests  of  the  Government  official  for  purpo^  of  18 
U.S.C.  208  or  for  any  other  Federal  conflict  of  interest  statutes  or  regulations. 

(2)  Independence  of  trustees  and  other  fiduciaries.  Under  the  Act  and  2634.406  of  this  subpart,  those 
entities  that  are  authorized  by  the  Act  or  by  the  trust  instrumertt  to  manage  the  assets  of,  and  to  control  and  administer,  either 
a  qualified  blind  or  a  qualified  diversified  trust  must  be  independent,  in  foct  and  in  appearance,  from  those  parties  who  hold 
beneficial  interests  in  the  trust. 

(i)  The  independence  of  trustees  is  facilitated  by  limiting  the  entities  which  may  serve  in  this 
capacity  to  certain  financial  institutions. 

(ii)  In  addition  to  the  trustee,  the  Act  extends  the  independence  requirement  to  other  entities 
which  manage  trust  assets  or  administer  the  trust,  including  officers  and  employees  of  the  trustee,  any  other  entity  designated 
in  the  trust  instrument  to  perform  fiduciary  duties  on  behalf  of  the  trust,  and  the  officers  and  employees  of  any  other  entity  that 
is  involved  in  the  management  or  control  of  the  trust,  such  as  investment  counsel,  investment  advisers,  accountants,  or  tax 
preparers  and  their  assistants. 

(iii)  Those  entities  governed  by  the  Act  will  be  considered  ‘indeperrdent*  for  purposes  of  this 
subpart  if,  among  other  requirements,  the  entities  are  not  affiliated  with,  associated  wHh,  related  to,  or  subject  to  the  control  or 
influence  of,  any  of  the  parties  that  hold  a  beneficial  Interest  in  the  trust 

(3)  Communications  between  trust  administrators  and  interested  parties.  For  purposes  of  Federal  ethics 
laws,  the  most  important  feature  of  those  qualified  trusts  that  are  recognized  under  the  Act  is  the  separation  which  those 
trusts  foster  between  parties  with  beneficial  interests  in  the  trust  and  entities  which  manage  trust  assets  and  administer  the 
trust  instrument.  Once  a  qualified  trust  has  been  certified,  the  beneficiaries  and  their  representati^  are  expressly  prohibitsd 
from  commenting  directly  to  the  trustee  about  mattara  retarting  to  asset  management  and  bust  holdings,  or  to  trust 
administration  and  activities.  Likewise,  the  trustee  must  make  Investment  decisions  for  the  trtrst  wHh^  consulting,  or  being 
controlled  by,  intsrestad  parties,  and  the  tustia  is  prohibited  from  infonning  interested  parties  directly  about  trust  activities, 
except  to  the  limitsd  extent  requirad  under  the  Act  The  Act  tequireB  the  trustee  to  provide  trust  beneficiaries  with  oertain 
standard  periodic  reports.  Beyond  receipt  of  these  stwtdard  reports,  trust  bensficiaties  are  prohibited  from  actively  attempting 
to  obtain  and  from  passively  but  knowingly  ofartaining,  directly  or  indirectly,  any  additional  infonnation  which  the  Act  prohibits 
benefidartes  from  obtaining,  including  infbrmrition  about  trust  holdings  end  activities.  Finally,  instrumenta  creating  qualified 
trusts  must  require  interested  parties  and  trustees  to  make  all  permissible  communications  relating  to  the  trust  and  to  Its 
assets  in  writing,  with  the  prior  written  approval  ofthe  Director  ofthe  Office  of  Government  Ethics.  Sections 
2634.403-2634.405  and  2^.407  of  this  subpart  contain  standards  implementing  these  restrictions. 

(4)  Trust  and  beneficiary  taxes.  For  tax  purposes,  because  a  trust  is  a  separate  entity  distinct  from  its 
beneficiaries,  a  frustee  must  file  an  annual  fiduciary  tax  return  for  the  trust  (IRS  Frrm  1041 ).  In  addition,  the  trust  beneficiaries 
must  report  income  rsoaived  from  the  trust  on  their  individual  tax  returns.  The  Act  eetabiishee  speciat  filing  prooedurss  to  be 
used  by  the  trustee  and  trust  beneficiariss  in  order  to  maintain  the  substantive  separation  between  trust  beneficiaries  and 
trust  administration.  For  beneficiarlaa  of  quaUfied  blind  trusta,  the  trustee  sends  a  Schedule  K-1  form  summarizing  trust 
irrcome  in  appropriate  categories  to  enable  the  beneficiaries  to  file  individual  tax  returns.  For  beneficiaries  of  qualified 
dK/ersified  trusta,  the  statute  requires  the  trustee  to  file  the  individusi  tax  returns  on  behalf  of  the  trust  beneficiaries.  The 
beneficiaries  must  transmit  to  the  trustee  materials  oonoeming  taxable  transactions  and  occurrences  outside  of  the  trust, 
pursuant  to  the  requirements  in  each  trust  instrument  which  detail  this  procedure. 

(b)  Policy  considerations  and  objectives  underlying  the  qualified  trust  program. 

(1)  Prior  to  enactmant  of  the  Acfe  qualified  trust  provisions,  there  was  no  aooeptad  definition  of  a  propariy 
fbrmulatad  blind  or  divereified  trust  However,  there  was  general  agreement  that  the  use  of  blind  or  diversified  trusta  often 
reduced  the  potential  for  oonfliota  of  intareet  If  Government  employeee  done*  know  the  exact  Idantity,  nature,  and  extant  of 
their  financial  intarseto,  than  the  employeee  cannot  bo  infiuonoed  in  the  porfrxmanoe  of  their  official  duties  by  those  intoresta. 
Their  official  actions,  under  these  dreumetanoee,  ehotad  be  free  from  coietarel  attack  arising  out  of  real  or  apparent  confiicta 
of  interest.  Therefore,  the  moat  signMoant  objective  to  be  achieved  through  the  use  of  a  blind  trust  ie  the  lack  of  knowtedge, 
or  actual  “blindness.*  t^  a  Oovemmetti  official  with  reepact  to  the  hoMInge  in  hie  trust  The  same  goal  may  be  achiaved 
through  the  use  of  a  diversified  trust  if  that  trust  holds  eeouriliea  from  different  ieeuore  in  difforont  economic  sectors,  and  if 
the  trust's  interest  in  any  one  iesusr  is  Nmitad.  Under  those  oonditione.  His  unlikely  that  official  actions  taken  by  the 
Government  employee  who  holds  a  beneficial  intareet  in  the  trust  would  affect  individual  securtUes  to  such  a  dsgree  that  the 
overall  value  of  the  tousTs  portfolio  would  be  materiafiy  enhanced.  Thus,  wide  diversification  is  tantamount  to  actual 
"blirxlness.'' 


//First  Amendment  (Chi,  11/2/94) 
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(2)  Because,  for  the  trLJSts  certifiad  under  the  provisions  of  this  subpart  0,  the  Government  official  is  or  virill 
become  blind  to  the  identity  and  nature  of  his  actual  trust  holdings,  the  reportirtg  requirements  of  section  1 02(f)(1 )  of  the  Act 
and  subparts  C  or  I  of  this  pait,  which  generally  require  Government  filers  to  disclose  the  contents  of  a  trusts  portfolio,  do  not 
apply.  See  2634.310  of  this  part  Further,  as  discussed  In  paragraphs  (a)(1)  (ii)  and  (iii)  of  this  section.  18  U.S.C.  208  and 
other  Federal  conflict  of  interest  laws  do  not  generally  apply  to  the  holdings  of  qualified  trusts,  eiccept  in  the  case  of  the 
original  assets  transferred  to  a  qualified  blind  trust  until  notice  that  a  particular  originai  asset  has  been  disposed  of  or  that  the 
asset's  value  is  below  $1 ,000. 

(c)  Qualified  trust  provisions  of  the  regulation.  This  subpart  0  prescribes  standards  which  implement  the  statutory 
requirements  and  policy  objectivss  underlying  the  Acf  s  qualifiad  blind  and  diversified  trust  provisions.  The  Office  of 
Government  Ethics  will  apply  the  standards  of  this  subpart  to  specific  cases. 

(1 )  Classification  as  a  qualified  trust  In  order  to  be  classified  as^  qualified  trust  for  purposes  of  the  Act 
blind  and  diversified  trusts  must  satisfy  the  following  three  requirements: 

(i)  The  trust  documerrt  must  conform  to  announced  standards.  As  provided  under  2634.403(b) 
for  blind  trusts  and  2634.404(c)  for  diversified  trusts,  the  trust  document  must  conform  to  the  model  trxrst  instruments  which 
are  drafted  and  distributed  by  the  Office  of  Government  Ethics  for  use  by  interested  parties  when  drafting  their  trtjst 
arrangements.  Prior  to  certifying  a  trust  urKfer  2634.405  of  this  subpart,  as  discussed  in  paragraph  (cXI)(iii)  of  this  section,  the 
Office  of  Government  Ethics  must  approve  every  proposed  trust  document  In  addition  to  other  requir^  provisions,  the  trust 
instrument  must  contain  language  which  implements  the  communicatiorrs  restrictions  discussed  in  paragraph  (a)(3)  of  this 
section.  By  requiring  interested  parties,  trustees,  and  other  signatories  to  the  trust  instrument  to  Include  communications 
provisions,  theM  regulations  compel  the  signatories  diligently  to  safeguard  against  inadvertent  disclosures  of  precluded 
information  to  the  interested  parties. 

(ii)  Truly  independent  fiduciaries.  As  discussed  in  paragraph  (a)(2)  of  this  section,  the  fiduciaries 
in  charge  of  administering  and  managing  the  assets  of  a  qualified  trust  must  be  actually  and  apparently  indeperident  of  the 
parties  who  hold  beneficial  interests  in  the  trust,  and  of  th^  representatives.  To  ensure  such  independence,  2634.406  of  this 
subpart  iimKs  the  range  of  permissibie  fiduciaries.  Before  a  trust  nray  be  classified  as  a  qualified  biind  or  divareified  trust,  the 
Director  of  the  Office  of  Gc^mment  Ethics  must  oondude,  in  his  judgment  that  the  trust  fiduciaries  named  in  the  trust 
instrument  satisfy  the  standards  for  independence  contain^  in  2^.406  of  this  subpart 

(iii)  Certification  by  the  Office  of  Government  Ethics.  Before  a  tnist  may  be  classified  as  a 
qualified  blind  or  diversified  trust  the  Director  of  the  Office  of  Government  Ethics  must  certify,  in  accordance  with  the 
standards  and  procedures  established  In  2634.405  of  this  subpart  that  the  trust  meets  the  requirements  of  section  102(f)  of 
the  Act  and  of  this  subpart  that  certification  is  In  the  public  interest  and  that  certification  is  consistsnt  with  the  policies 
established  by  these  provisions  and  by  other  applicable  laws  and  regulations.  This  oertHicalion  is  essential  eo  that  the  Office 
can  ensure,  in  advance  that  the  proposed  trust  anengement  satisfies  foe  eetablishsd  standards/ 

(2)  Certification  of  pre-existing  trusts.  Normally,  those  trusts  certified  as  qualified  trusts  by  the  Director  of 
the  Office  of  Government  Ethics  under  2634.405  of  this  subpart  are  newly  created  trust  anengementa,  formulatsd  In 
accordance  with  established  standards  by  representitives  of  the  interested  parties  in  consultation  with  the  Offioe  of 
Government  Ethics.  However,  the  Director  may  certify  a  pre-existing  trust  as  a  qualified  blind  or  qualified  diversified  trust 
under  2634.403  (blind)  or  2634.404  (diversified)  if  he  determines  that  such  action  is  appropriats  and  is  sufficient  to  ensure 
compliance  with  applicable  laws  and  regulations.  The  pre-existing  trust  proposed  for  certification  must  meet  both  the 
generally  applicable  trust  requirements,  and  several  special  requirements  oontsinsd  in  2634.40S(c)  of  this  subpart,  including 
that  all  of  the  parties  to  the  rhinal  trust  agree  »  administar  the  trust  In  accordance  with  the  requirements  of  this  subpart  The 
pre-existing  trust  may  be  certified  only  if  all  of  the  conditions  of  this  subpart  are  fulfilled,  and  if  the  requisita  oonfidentialty  can 
be  assured  with  respect  to  the  trust. 

(3)  Reporting  rsquireirrents.  Once  a  trust  is  classified  as  a  qualified  blind  or  qualified  diversified  trust  in  the 
manner  discussed  un^r  paragraph  (c)(1 )  of  this  section,  2634.310(b)  applies  less  Inclusive  financial  disciosure  requirements 
to  the  trust  assets. 


(4)  Sanctions  and  enforcement.  Section  2634.702  provides  civil  sanctions  which  apply  to  any  Government 
official  or  trust  fiduciary  who  v4olatss  his  obligations  under  the  Act,  its  implemsnting  regulations,  or  the  trust  instrument.  In 
addition,  the  Offioe  of  Government  Ethics  has  authority  under  ths  Act  to  impose  appropriats  edministrative  or  other  sanctions. 
Subpart  E  of  this  part  deUnsatss  ths  proosdure  which  must  be  followed  with  respect  to  the  revocation  of  trust  osrtificstes  and 
tnjstes  approvals. 

(d)  Drafting  and  impismsntation  of  the  qualifisd  trust  instrument. 

(1 )  Ths  overview  of  ths  quaWfisd  trust  program  contalnsd  In  this  section  oanrwt  anticipate  every  oorwem  or 
question  or  discuss  every  soenerlo  which  might  arise  in  ths  course  of  formulating  and  implementing  a  qiMlified  trust 
instrument.  The  Offioe  of  Government  Ethics  should  be  oontactsd  by  an  interested  party  or  by  his  profosslonal 
representatives  if  ths  Act,  the  implementing  regulations,  and  the  trust  instrument  Itactf  do  not  provide  guidance  in  a  particular 
irrstance. 


//First  Amendment  (Ch  1,  11/2/94) 
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(2)  No  trust  will  bo  considered  "qualifiecr  for  purposes  of  the  Act  until  the  Office  of  Government  Ethics 
certifies  the  trust  prior  to  execution.  The  Office  of  Goverrvnent  Ethics  makes  avaiiable  to  attorneys  model  trust  agreements 
for  use  in  drafting  proposed  trust  agreements  which  are  to  be  submitted  to  ths  Office  for  certification.  Attorneys  are  cautioned 
to  consider  each  model  provision  in  light  of  the  circumstances  presented  by  the  particular  case,  and  to  modify  provisions  to 
the  extent  that  such  modifications  are  necessary  or  appropriate.  Attorneys  should  not  rely  uncritically  upon  the  language  of 
the  model  agreements.  However,  many  of  the  model  provisions  knplem^  the  minimum  requirements  which  must  be 
contained  in  any  trust  instrument  certified  by  the  Office.  Certificates  of  Independence  for  fiduciaries  must  be  executed  in  the 
form  indicated  in  appendix  A  of  this  part. 

(3)  The  Office  of  Government  Ethics  does  not  draft  trust  Instruments  for  use  in  individual  cases.  However, 
its  staff  is  ahvays  wiiling  to  cooperate  with  attorneys  and  to  make  Ha  experience  available  to  them  in  developing  appropriate 
trust  instruments  which  satisfy  applicable  Federal  laws,  Executive  orders  and  regulations.  If  the  use  of  a  qualified  trust  is 
contemplateid  in  a  particular  case,  it  is  strongly  reoommerKled  that  the  interested  parties  or  their  representatives  contact  the 
Office  of  Government  Ethics  as  early  as  possible. 

(4)  Prior  to  trust  certification,  prospective  trustees  or  their  representatives  should  schedule  with  the  staff  of 
the  Office  of  Government  Ethics  an  appointment  for  an  orientation  to  the  spedaKzed  requirements  and  procedures  which 
have  been  established  by  the  Act  and  the  regulations  with  respect  to  qualified  trust  administration. 

Sec.  2634.402  Special  notice  for  advice-end-consent  nominees. 

(a)  In  general.  In  any  case  in  which  the  establishment  of  a  qualified  diversified  trust  is  contemplated  with  respect  to 
a  reporting  individual  whose  rtomination  is  being  considered  by  a  Sertata  committee,  that  individual  shall  inform  the  committee 
of  the  intention  to  establish  a  qualified  diversified  trust  at  the  time  of  fiiing  a  financial  disclosure  report  with  the  committee. 

(b)  Applicability.  The  rule  of  this  section  is  not  applicabte  to  members  of  the  uniformed  services  or  Foreign  Service 
officers.  The  speciai  notice  requirement  of  this  section  shall  not  preclude  an  individual  from  seeking  the  certification  of  a 
quaiified  blind  trust  or  qualified  diversifisd  trust  after  the  Senate  has  given  Ms  advice  and  consent  to  a  nomination. 

Sec.  2634.403  Qualified  blind  trusts. 

(a)  Definition.  A  qualified  blind  tiust  is  a  trust  in  which  the  filer,  his  spcuse,  or  his  minor  or  dependent  child  has  a 
beneficial  interest,  which  is  certified  pursuant  to  2634.40S  of  this  subpart  by  the  Director  of  the  Office  of  Government  Ethics, 
and  which  includes  in  the  trust  instrumerrt  in  the  provisions  required  ^  paragraph  (b)  of  this  section,  and  has  an  independent 
tiustee  as  defined  in  g  2634.406  of  this  subpart  See  section  102(0(3)  of  the  Act 

(b)  Required  provisions.  The  Instrument  which  establishes  a  blind  trust  must  sdhere  substantively  to  model  drafts 
circulated  by  the  Office  of  Government  Ethics,  arrd  must  provide  that 

(1 )  The  primary  purpose  of  the  blind  trust  is  to  confer  on  the  independent  trustee  and  any  other  designated 
fiduciary  the  sole  responsibility  to  administsr  ths  trtist  and  to  manage  bust  assets  wHfxxJt  the  participation  by,  or  the 
knowle^of,  any  interested  party.  This  indudes  ths  duty  to  dedds  when  and  to  what  extent  the  original  ssssts  of  the  trust 
are  to  be  add  or  disposed  of  and  in  what  investments  the  proceeds  of  sale  are  to  be  reinvested; 

(2)  The  trustee  and  any  other  designated  fiduciary  in  the  exercise  of  their  authority  and  discretion  to 
manage  and  contrd  the  assets  of  the  trust  shail  not  consult  or  notify  any  krtsroetad  party 

(3)  None  of  the  assets  initially  placed  in  ths  trust's  portfolio  shall  include  assets  the  holding  of  which  by 
any  interested  party  would  be  prohibited  by  the  Ad,  by  the  kr^rlomenting  regulations,  or  by  any  other  applicable  Federal  law. 
Executive  order,  or  regulation: 

(4)  Any  portfdio  asset  transferred  to  the  trust  by  an  interested  party  is  free  of  any  restriction  with  respect 
to  its  transfer  or  sale,  except  as  fully  deecribad  in  schedulee  attached  to  the  trust  instrument,  and  as  approved  by  the  Director 
of  the  Office  of  Government  Ethics 

(5)  During  the  term  of  the  trust,  the  interested  parties  shall  not  pledge,  mortgage,  or  otherwise  orrcumber 
their  interests  in  the  property  held  by  the  trust; 

(6)  The  trustee  shNI  promptly  notify  ths  Wsr  and  ths  OIrsotor  of  ths  Office  of  Oovemmsnt  Ethics  when  any 
particuiar  asset  transterred  to  the  bust  by  an  Intorsstod  party  has  baen  compisteiy  diepoead  of  or  when  tha  vabja  of  that  asset 
is  reduced  to  less  titan  $1,000; 

(7)  The  buetss  or  hia  designee  shafi  prepare  ths  bust's  htoome  tax  return.  Under  no  dreumstanoes  ahaN 
ths  trustee  or  any  other  designated  fiduciary  diaeioss  pubtidy,  or  to  any  intsrested  party,  the  bust's  tax  return,  any  informstion 
relating  to  that  return  except  for  a  summary  of  trust  inooms  in  oatogories  nsossaary  for  an  intarestsd  party  to  oompists  his 
individual  tax  return,  or  any  information  which  might  specifically  Idontify  current  trust  assets,  or  those  assets  which  have  been 
sold  or  disposed  of  from  trust  holdings,  other  than  information  reisting  to  the  sale  or  disposition  of  original  trust  assets  i  rxler 
paragraph  (b)(6)  of  this  section; 
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(8)  An  interestad  party  shall  not  receive  any  report  on  trust  holdings  and  sources  of  trust  income,  except 
that  the  trustee  shall,  without  identifying  specifically  any  asset  or  h^ing: 

(i)  Report  quarterly  the  aggregate  market  value  of  the  assets  ropresertting  the  interested  party  's 

interest  in  the  trust 

(ii)  Report  the  net  income  or  loss  of  the  trust,  and  any  other  information  necessary  to  enable  the 
interested  party  to  complata  his  irrdividual  inoome  tax  return;  artd 

(Hi)  Report  annually,  for  purposes  of  section  102(aX1  KB)  of  the  Act,  the  aggregate  amoiint  of  -;he 
trust's  income  attributable  to  the  interested  party's  berietidal  interest  in  the  tru^  categorized  in  accordance  with  5 
2634.302(b): 

(9)  There  shall  be  no  direct  or  indirect  communication  with  respect  to  the  trust  between  an  interested  part/ 
and  the  independent  trustee  or  any  other  designated  fiduciary  with  respect  to  the  trust  unless; 

(i)  Such  communication  is  in  writing  with  the  prior  written  approval  of  the  Director  of  the  Office  of 
Government  Ethics  and  is  filed  with  the  Director  in  accordance  with  S  2634.408(c)  of  this  subpart;  and 

(ii)  It  relates  only; 


(A)  To  the  request  for  a  distribution  from  the  trust,  which  does  not  specify  whether  the 
distribution  shall  be  made  in  cash  or  in  kind 

(8)  To  the  gerMral  financia!  interest  and  needs  of  the  interested  party  inrfuding,  but  not 
limited  to,  a  preference  for  maximizing  current  income  or  long-term  capital  appreciation 

(C)  To  ftotification  of  the  trustee  by  the  interested  par^  that  the  Interested  party  Is 
prohibitsd  by  subsequently  applicable  statute,  Execullva  order,  or  regulation  from  holding  an  asset,  and  to  directions  to  the 
trustee  that  the  trust  shall  not  hold  that  asset;  or 

(D)  To  instructions  to  the  trustee  to  sell  all  of  an  asset  which  was  initially  placed  In  the 
trust  by  an  interested  party,  and  which.  In  the  determination  of  the  filer  creates  a  real  or  apparent  conflict  dm  to  duties 
subsequently  assumed  by  the  filer  (but  the  filer  is  not  required  to  give  such  directions); 

NOTE:  By  the  terms  of  paragraph  (3)(CKvi)  of  section  1Q2(f)  of  the  Act,  communications  which  soMy  consist  of  requests  for 
distributione  of  cash  or  other  unspeoifiadasaets  of  the  trust  are  not  required  to  be  in  writing.  Further,  there  is  no  statutory 
mechanism  for  pre  ecreening  of  proposed  communications.  However,  a)q>srienoo  of  the  Offloa  Or  Gowmmsnt  Ethics  over 
the  years  dictates  the  necessity  of  prohibiting  any  oral  communications  between  the  trustee  and  an  interested  party  with 
resf^  to  the  trrjst  and  pre-acmaning  al  proposed  written  communications,  to  prevent  inadvertent  prohibitiid  communications 
and  preserve  confidence  in  the  Federal  quaUM  trust  program.  Accordingly,  under  Ks  authority  pursuant  to  paragraph  (3)(D) 
of  sectien  1 02(f)  of  the  Act,  the  Office  of  Government  Ethics  will  not  approve  proposed  trust  irwtrum  >nis  which  do  not  ooritain 
languagr  conforming  to  this  policy,  except  tn  unusual  cases  where  oompsHing  nsoeealty  is  dernor.strated  to  the  Director,  in 
his  sole  discretion. 


(10)  The  interested  partiss  shall  not  tike  any  action  to  obtain,  and  shall  take  reasonable  action  to  avoid 
receiving,  information  with  reapect  to  the  holdings  and  the  aouroas  of  income  of  the  trust,  including  a  copy  of  any  trust  tax 
return  AM  by  the  trustee,  or  any  infonnation  relating  to  that  return  except  for  the  reports  and  information  specified  in 
paragraphs  (b)(6)  and  (b)(8)  of  this  aection; 

(1 1)  An  independont  trustee  and  any  other  designated  fiduciary  shall  file  with  the  Director  of  the  Office  of 
Government  Ethics  by  May  ISth  following  any  calendar  year  during  which  the  trust  wao  in  axistenoe,  a  properly  executed 
Certificate  of  Complianoe  in  the  forni  prescribed  In  appendix  6  to  this  port,  in  addition,  the  indepondont  trustee  and  such 
fiduciary  shall  maintain  and  make  available  for  Inspection  by  the  Office  of  Government  Ethics,  as  it  may  from  time  to  time 
direct,  the  trusf  s  books  of  account  and  other  records  and  copies  of  the  trust's  tax  returns  for  ench  taxable  year  of  the  tn  ist; 

(12)  Neither  the  tnisteo  nor  any  other  designated  fiduciary  shell  knowingly  and  willfully,  or  nogHgantiy: 

(I)  Disclose  to  any  inlsrestod  party  any  Information  regarding  the  trust  that  may  not  be  discloaad 
pursuant  to  titia  I  of  the  Act,  the  imptimentingrsgulationa,  or  the  trust  inebument; 

(i)  Acquire  any  holding  toe  owmsrehip  of  which  is  prohtelted  by,  or  not  in  aooordanoe  with,  toe 

tsnns  of  toe  trust  Instrument; 

(i)  Seiieit  advioe  from  any  intareeted  party  with  respect  to  the  tnrst,  if  such  solicitation  is 
prohibitsd  by  title  I  of  the  Act,  the  implementing  rsguiatim,  or  the  trust  instrument;  or 

(iv)  FaN  to  file  any  dooument  required  bytitioloftheActorbythis  part 


* 
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(13)  An  interested  party  shall  not  knowingly  and  willfully,  o.  .negligently; 

(i)  Solicit  or  receive  any  information  regarding  the  trust  that  may  not  be  disclosed  pursuant  to  title 
I  of  the  Act,  the  implementing  regulations,  or  the  trust  instrument:  or 

(ii)  FaK  to  file  any  ckncument  required  by  title  I  of  the  Act  or  by  this  part; 

(14)  No  person,  including  investment  counsel,  investment  advisers,  accountants,  and  tax  preparers,  may 
be  employed  or  consulted  by  an  independent  tnistee  or  any  other  designated  fiduciary  t)  assist  in  any  capacity  to  administer 
the  trust  or  to  manage  and  control  the  trust  assets,  unless  the  toDowirtg  four  conditions  are  met 

(i)  When  any  interested  party  learns  about  such  emptoyment  or  consultation,  the  person  must 
sign  the  trust  instument  as  a  party,  subject  to  the  prior  approval  of  the  Director  of  the  Office  of  Government  Ethics; 

(ii)  Under  all  the  focts  and  circumstances,  the  person  is  determined  pursuant  to  the  requirements 
for  eligible  entities  under  2634.406  of  this  subpart  to  be  independent  of  any  inte.-ested  party  with  respect  to  the  trust 
arrangement: 


(iii)  The  person  is  instructed  by  the  irKiependent  trustee  or  other  designated  fiduciary  not  to 
disclose  publjcly  or  to  any  interested  pvty  information  which  might  spedficalty  identify  currsni  trust  assets  which  have  been 
sold  or  disposed  of  from  trust  holdings,  other  than  information  relating  to  the  sale  or  disposition  of  original  trust  assets  under 
paragraph  (b)(6)  of  this  section;  and 

(iv)  The  person  is  iristructed  by  the  trustee*  or  other  designated  fiduciary  to  have  no  direct 
communication  with  aspect  to  the  trust  with  any  interested  party,  and  to  make  all  indirect  communications  with  respect  to  the 
tTLst  only  through  the  trustee,  pursuant  to  paragraph  (b)(9)  of  this  section; 

(IS)  The  trustee  shall  not  acquire  by  purchase,  grant,  gift,  exercise  of  option,  or  othanvisa,  without  the 
prior  writton  approval  of  the  Director  of  the  Off  loe  of  Government  Ethics,  securities,  cash,  or  other  property  from  any 
interested  party; 


(16)  The  existence  of  any  banking  or  other  client  relationship  between  any  interested  party  and  an 
independent  trustee  or  any  other  designated  fiduciary  shall  be  disclosed  in  schedules  attached  to  the  trust  instrument  and  no 
other  such  relationship  shall  be  instituted  unless  that  relationship  is  disclosed  to  the  Director  of  tne  Office  of  Government 
Ethics:  and 


(17)  The  Indsperident  trustee  and  any  other  designated  fiduciary  shall  be  compensated  in  aooordanoc  with 
schedules  annexed  to  the  trust  Instrumoni 

See.  2694.404  Qualified  diversified  trusts. 

(a)  Definition.  A  qualified  divereified  trust  is  any  trust  in  which  the  filer,  his  spouse,  or  his  minor  or  dependent  child 
has  a  beneficial  interest  which  is  certified  pureusnt  to  2^4.405  of  this  subport  by  the  Director  of  the  Office  of  Government 
Ethics,  which  has  a  portfolio  as  specified  in  paragraph  (b)  of  this  section,  and  which  includes  in  the  trust  instrument  the 
provisions  required  by  paragraph  (c)  of  this  section  and  has  an  irxtependent  trustee  as  defined  in  2634.406  of  this  subpart 
Sea  section  102(f)\4KB)  of  the  Act. 

(b)  Required  portfolio 

(1)  Standards  for  initiaisssete.  It  must  be  sstabiishsd,  to  the  satisfaction  of  the  Director  of  the  Office  of 
Government  Ethics,  thst  the  initial  assets  of  the  trust  proposed  for  certification  comprise  a  vndety  diversifiod  portfolio  of  readiiy 
marketebie  securitios.  The  repctting  individjai  or  other  interested  party  shall  provido  the  Director  with  a  dstsHsd  list  of  the 
securities  proposed  for  inclusion  in  the  portfolio,  specifying  their  fair  market  values  and  demonstrating  that  these  securities 
meet  3>e  requirements  of  this  paragraph.  The  initial  trust  portfoUo  may  not  contain  securities  of  issuers  having  substantial 
activities  in  ^  reporting  individual's  primary  area  of  respexisibility.  If  requested  by  the  Director,  the  designated  agency  ethics 
official  for  the  repeating  individusTa  employing  agency  shall  osrtify  ehstiisr  the  proposed  portfolio  msete  this  standard. 

x2)  Oivsreification  standards.  For  purpoase  of  paragraph  (bXI )  cf  this  section,  a  portfolio  wM  be  widsiy 

diversifisd  if; 


(i)  The  vehio  of  the  saouritise  concentrated  in  any  particular  or  limited  industrial,  economic  or 
geographic  sector  is  no  more  than  tiMntyporosnt  of  the  total;  and 

(«)  The  value  of  the  securities  of  any  aingis  Isausr  (other  than  the  United  States  Oovsmmsnt)  is 
no  more  than  five  percent  of  the  total. 
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(3)  Marketability  standard.  For  purposes  of  paragraph  (b)(1)  of  this  section,  a  security  will  be  readily 

marketable  if: 


and 


(i)  Daily  price  quotations  for  the  security  appear  regularly  in  newspapers  of  general  circulation: 


(ii)  The  trust  holds  the  security  in  a  quantity  that  does  not  unduly  impair  liquidity. 

(c)  Required  provisions.  The  instrument  which  establishes  a  diversified  trust  must  adhere  substantively  to  model 
drafts  circulated  by  the  Office  of  Government  Ethics,  and  must  provide  that 

(1 )  The  primary  purpose  of  the  diversified  trust  is  to  confer  on  the  independent  trustee  and  any  other 
designated  fiduciary  the  sole  responsibility  to  administer  the  trust  arrd  to  manage  trust  assets  without  the  participation  by,  or 
the  knowledge  of,  any  interested  party.  This  includes  the  duty  to  decide  when  and  to  what  extent  the  original  assets  of  the 
trust  are  to  be  sold  or  disposed  of  and  in  witat  investments  the  proceeds  of  sale  are  to  be  reinvested; 

(2)  The  trustee  and  any  other  designated  fiduciary  in  the  exercise  of  their  authority  arxi  discretion  to 
arrange  and  control  the  assets  of  the  trust  shall  not  consult  or  notify  any  interested  party; 

(3)  The  trusts  initial  assets  shall  comprise  a  widely  diversified  portfolio  of  readily  marketable  securities,  in 
accordance  with  the  principles  of  paragraph  (b)  of  this  section,  and  the  trustee  shall  not  acquire  additional  securities  in 
excess  of  the  diversification  standards: 

(4)  Any  portfolio  asset  transferred  to  tfis  tnist  by  an  interested  party  is  free  of  any  restriction  with  respect 
to  its  transfer  or  sale,  except  as  fully  described  in  schedules  attached  to  the  trust  instrument,  and  as  approved  by  Itte  Director 
of  the  Office  of  Government  Ethics; 

(5)  During  the  term  of  the  trust,  the  intsrestsd  parties  shall  not  pledge,  mortgage,  or  otherwise  encumber 
their  interests  in  the  property  held  under  the  trust; 

(6)  None  of  the  assets  initially  placed  in  the  trust's  portfolio  shaK  consist  of  securities  of  issuers  having 
substantial  activities  in  the  reporting  rdividual's  primary  area  of  Federal  responsibility; 

(7)  The  trustee  or  designee  shall  prepare  the  trust's  inoome  tax  ratum  and,  on  behalf  of  any  intarastsd 
party,  the  personal  inoome  tax  returns  and  similar  tax  documents  whkdr  may  oontain  information  ralallng  to  the  tnjst  Under 
no  drcumstanoes  shall  the  trustee  or  any  other  deslgnatad  fiduciary  diacfoee  publioly  or  to  any  intsieslad  party,  any  of  the 
returns  prepared  by  the  trustee  or  his  d^nee,  any  inltannation  reMkig  to  those  returns,  or  any  Mtomnatfon  which  might 
specifically  idonfify  current  trust  assets,  or  those  iMssta  which  have  been  sold  or  diapooed  of  from  trust  hokfings; 

(8)  An  intsrestad  party  Shan  not  reoeiva  any  report  on  trust  holding  and  aouroee  of  trust  inoome,  oMospt 
that  the  trustee  shall,  without  Identifying  epeoMcally  any  aeaet  or  holding; 

(i)  Report  quarterly  the  aggregate  market  value  of  the  assets  representing  the  interested  party's 

interest  in  the  frust;  and 


(ii)  Report  annually,  for  purposes  of  seotion  102(aX1XB)  of  the  Act,  the  aggregate  amount 
actually  distributed  from  the  trust  to  euch  kitsreetod  piwty.  or  applied  for  the  p^'s  bwwflt; 

(9)  There  shall  be  no  direot  or  indkeot  oommuniostion  with  respect  to  the  trust  between  en  interested  party 
ar«d  the  krdeperKlent  trustee  or  any  other  deeignatsd  fiduciary  unless: 

(i)  Such  oommur.ication  is  in  writing,  with  the  prior  written  approval  of  the  Director  of  the  Offioe  of 
Government  Ethics  and  is  filed  with  the  Director  In  aooordanee  with  2634.406(c)  of  this  subport;  and. 


(li)  It  relates  only: 

(A)  To  the  request  for  a  distribution  from  the  bust,  which  doss  not  apeoify  whether  the 
distribution  shall  bo  made  in  cash  or  in  kind; 

(6)  To  Iho  QontTil  ftanoW  MtfOit  ond  noodi  of  Iho  iniMoolMf  porty  indudino,  but  not 
bdlod  to,  0  pfofofonoo  for  tiwdniizinQ  curront  inoomo  or  lono'^wm  oopitd  oppfooiiliofv  or 

(C)  To  Mjnnodon,  dooumoiili»  ond  ^Mido  ooftoomind  inoofiw  In  ofali0otiofio  oitolnQ 
from  sources  other  than  the  property  held  In  bust,  vdtfoh  are  raqultad  by  the  fruatea  to  artabie  him  to  file,  on  behalf  of  an 
interestsd  party,  the  personal  Inorxne  tax  ratums  and  aknlar  tax  dooumenta  vdiich  may  oorttain  btfomtaiion  rsMing  to  the 
trust; 

NOTE:  By  the  terms  of  paragraph  (3XCXvi)  of  section  102(0  of  the  Act,  oommunioslions  which  aoMyooneist  of  requests  for 
distribulions  of  cash  or  other  unspecified  assets  of  the  frust  are  not  raquirsd  to  be  in  writing.  Further,  there  ie  no  statutory 
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mechanism  for  pro-screening  of  proposed  communications.  However,  experience  of  the  Office  of  Government  Ethics  over  the 
years  dictates  the  necessity  of  prohibiting  any  oral  communications  between  the  trustee  and  an  intereste'i  party  with  respect 
to  the  trust  and  pre-screening  all  proposed  written  communications,  to  prevent  inadvertent  prohibited  communications  and 
preserve  confidence  in  the  Federal  qualified  trust  program.  Accordingly,  under  its  authority  pursuant  to  paragraph  (3)(D}  Or 
section  1 02(f)  of  the  Act,  the  Office  of  Government  Ethics  will  not  approve  proposed  trust  instruments  which  do  not  contain 
language  conforming  to  this  policy,  except  in  unusual  cases  where  compelling  necessity  is  demonstrated  to  the  Director,  in 
his  sole  discretion. 


(10)  The  interested  parties  shall  not  seek  to  obtain,  and  shall  take  reasonable  action  to  avoid  receiving, 
information  with  respect  to  trust  holdings  and  sources  of  trust  Income,  including  a  copy  of  any  tax  return  filed  by  the  trustee,  or 
any  information  relating  to  that  return,  except  for  the  reports  and  information  specified  in  paragraph  (c)(8)  of  this  section; 

(1 1 )  An  independent  trustee  and  any  other  liesignated  fiduciary  shall  file,  with  the  Director  of  the  Office  of 
Government  Ethics,  by  May  15  following  any  calendar  year  duri  tg  which  the  trust  was  in  existence,  a  properly  executed 
Certificate  of  Compliance  in  the  form  prescribed  in  appendix  B  to  this  part  In  addition,  the  independent  trustee  and  any  other 
designated  fiduciary  shall  maintain  and  make  available  for  inspetdion  by  the  Office  of  Government  Ethics,  as  it  may  from  time 
to  time  direct,  the  trust's  books  of  account  and  other  records  and  copies  of  the  trust's  tax  returns  for  each  taxable  year  of  the 
trust 


(12)  Neither  the  trustee  nor  any  other  designated  fiduciary  shall  knowingly  and  willfully,  or  negligently; 

(i)  Disclose  to  any  interested  party  any  irrformation  regarding  the  trust  that  nrray  rxd  be  disclosed 
pursuant  to  title  I  of  the  Act  the  implementing  regulations,  or  the  trust  instrument 

(ii)  Acquire  any  holding  the  ownership  of  which  is  prohibited  by,  or  not  in  accordance  with,  the 

terms  of  the  trust  irrstrument; 


(iii)  Solicit  advice  from  any  intarestad  party  with  respect  to  the  trust  if  such  solicitation  is 
prohibitsd  by  titie  I  of  the  Act  the  implemanting  regulalim,  or  the  trust  instrument  or 

(iv)  Fail  to  file  any  document  required  by  title  I  of  the  Act  or  by  this  part 

(13)  An  Interested  party  shall  not  knowingly  and  willfully,  or  negligently; 

(I)  Solicit  or  raoelva  any  information  regarding  the  trust  that  may  not  be  disdoaed  pursuant  to  title 
I  of  the  Act  the  implementing  regutations,  or  the  trust  instrument  or 

(I)  Fal  to  fila  any  document  laqukad  by  tuts  I  of  the  Act  or  by  this  part 

(14)  No  parson,  including  Invaatmantoounaal,  Invaalmantadviaora,  aocountonta,  and  tax  praparara,  may 
be  employad  or  oonauNad  by  an  Indapandant  truatoa  or  any  ether  daaignatod  fiduciary  to  aaaiat  In  any  oapaoity  to  adminiator 
the  trust  or  to  manage  atfd  oontrol  the  truat  aaaato,  unlaaa,  the  following  four  oondHiona  are  mat 

(i)  Whan  an  intaraated  party  laama  about  such  ompioymont  or  oonauNation,  the  parson  must 
sign  the  trust  instrument  aa  a  party,  aubjact  to  the  prior  approval  of  the  Director  of  the  Office  of  Oovamment  Ethiea: 

(i)  Under  al  the  facto  and  oiroumatonoaa,  the  person  la  datonninad  purauant  to  the  raquiramanta 
for  aNgibla  antitiaa  under  2634.406  of  this  aubpart  to  be  Mapandant  of  any  intorsatod  party  with  rsapact  to  the  tnjat 
arrangement 


(i)  The  paraon  ia  inetnjctod  by  the  indapandant  tojatoa  a  other  daeignatod  fiduciary  not  to 
disdoae  puMciy  or  to  any  Intareatod  party  information  which  might  apadftcally  identify  cunent  bust  aaaata  or  thoaa  aaaata 
which  have  been  eold  or  diapoaad  of  from  truat  hoUingo;  and 

(iv)  The  paraon  is  Inetruotod  by  an  indapandant  tuetsa  or  other  daeignatod  fiduciary  to  have  no 
diractcommunloationwithraapacttothatruatwfihany  Intorsatod  party,  and  to  make  alindiractoemmunioatlonawitoraapaot 
to  the  trust  only  through  the  truatoa,  pursuant  to  paragraph  (o)(^  of  this  aaotlort 

(15)  The  tniatoa  ahal  not  aoqtdra  by  purchaaa,  grant,  git,  aMataiaa  of  option,  or  othanitoa,  wHtttoul  the 
prior  wrilton  approval  of  the  Oiraotor  of  the  OAtoa  of  Oovamment  EtNoa,  any  oaoutttaa,  oaOh,  or  other  praporty  fiam  any 
intaraalad  party; 


(16)  The  radatonoa  of  any  banking  or  other  oiarfi  raiallonahip  batoraan  any  intoraatod  party  and  an 
movpvnotm  vuviM  or  oinirotsionNKi  iiouiMry  vmi  m  qmkimo  vi  icnNUMS  snonM  19  ww  yini  fimanini,  sno  no 
othor  ouch  rolstionohiD  ohol  bo  Inobtulod  unlioo  Ihot  folilionohiD  io  diocioood  Id  Iho  Difodor  dlho  Offloo  of  QoMOfnmonl 
Ethics;  and 


(17)  Tho  indapandant  trustea  and  any  other  daaignatad  fiduciary  shall  be  companeatod  in  aooordanoa  vdlh 
schedules  annaxsd  to  the  tnjat  inatrunwrrt. 


//First  Amendment  (Ch  1,  11/2/94) 
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(d)  Personal  income  tax  returns.  In  the  case  of  a  trust  to  which  this  section  applies,  the  trustee  shall  be  given  power 
of  attorney  to  prepare,  and  shail  file,  on  behalf  of  any  interested  party,  the  personal  income  tax  returns  and  similar  tax 
documents  which  may  contain  information  relating  to  the  trust.  Appropriate  Internal  Revenue  Service  power  of  attorney  forms 
shall  be  used  for  this  purpose. 

Sec.  2634.405  Certification  of  trusts. 

(a)  Standards.  Before  a  trust  may  be  dassilied  as  a  qualifiad  blind  or  a  qualified  diversified  trust,  urKler-4he 
provisions  of  2634.403  or  2634.404  of  this  subpart,  respectively,  the  trust  must  be  certified  by  the  Director  of  the  Office  of 
Government  Ethics. 


(1 }  A  trust  will  be  certified  for  purposes  of  this  subpart  only  if; 

(i)  It  is  established  to  the  Director's  satisfoction  that  the  requirements  of  section  1 02(f)  of  the  Act 
and  this  subpart  have  been  met; 

(ii)  Certification  is  in  the  public  interest;  and 

(iii)  Certification  is  consistent  with  the  pdicies  establishad  by  the  Act,  this  subpart  and  other 
applicable  laws  and  regulations. 

(2)  Certification  will  not  be  granted  in  any  case  in  witich,  in  the  Director's  sole  judgment  such  action  would 
rwt  be  appropriate  because  of  the  ready  availability  of  other  remedies,  the  lack  of  any  substantive  ethical  rxxtoem  which 
would  warrant  the  establishment  of  a  qualified  tru^  or  the  rrature  or  negligible  value  of  the  assets  proposed  for  a  trust's  initial 
portfolio. 


(b)  Certification  procedures.  The  Merestsd  parties  or  their  raprssentatives  should  first  consult  the  staff  of  the  Office 
of  Government  Ethics  coneeming  the  appropriateness  of,  and  requirertiente  for,  cerlificatioo  In  the  particular  case.  In  order  to 
assure  timely  trust  certification,  the  intarestad  parlies  Shan  be  responsible  for  the  eiqredilious  submission  to  the  Office  of  all 
required  documents  and  responses  to  requests  for  infarttratlon.  Including  a  statement  that  any  Werested  party  vdtowW  be  a 
party  to  a  certified  trust  instrument  has  read  and  understands  the  overvi^  of  executive  bra;toh  qualified  trusts  in  2834.401(a) 
of  this  subparl  Certification  shall  be  indicatsd  by  a  letter  from  the  Director  to  the  interested  partiee  or  their  representativos. 

(o)  Certification  of  pre-existing  trusts.  In  addition  to  the  normalyapplioabierulee  of  this  subpwtD,  other 
oonaMorations  apply  to  pre-erdstlng  trueta.  Oonaraly,  in  the  case  of  a  preardsting  trust  whose  tarms  do  not  permit 
Vntnonwiii  MDSiyiaO  vw  ruwi  oi  wi  puppafy  PI  Cm  vw  fvwvic  ppniHi  (PpwiQ  vPiiviaiWt  any  cwWf 

PfraPeHOnp  InJIy  1100  PI  pP^PPP  PnO  OPO^HO^IOPP^  PPI  op  sP^plePO 

to  saotlen  102(f)(7)  of  the  Aot  to  enter  into  snumbrefia  agreement  spsoil)^  that  the  pre  eodstlng  (underlying)  trust  vdibs 
administsred  in  aooordanoe  with  the  provWone  of  this  subparl  A  parent  or  guardian  may  exeoute  the  umbrela  agreement  on 
behalf  of  a  required  pertfolpintwtw  tee  dependent  oWM  The  umbrela  agreement  wM  be  oerlMed  as  a  ciualfiedtnjet  if  el 
fPQUtfPfiUPiiv  Of  wp  puoppfc  pfp  imnNO  unpir  oonopnnp  wnPTP  fpi^uppo  oofwiopnwiQf  wiw  ipppp^  voip  PwPcopn  dp 
assured.  A  copy  of  the  underlying  trust  Inetrumem  and  a  let  of  Hi  aeeeti  at  the  bme  the  umbrela  agreement  Is  certified  as  a 
qualified  trust  (categorized  as  to  value  in  accordance  with  2634.301(d)),  shal  bo  fNod  with  the  executed  umbrela  trust 
instnanant  as  apedfied  by  g  2634.40B(aK1  XO  of  fhie  aubpart 

(d)  Review  of  oemWcatlen.  The  Office  cfQcverrrment  Ethic*  ehdl  maintain  e  program  to  eeeeee,  on  a  frequent 
beets,  the  epproprlateneeecf  any  bust  certWeallenvdtleh  nee  been  granted. 

(e)  Revecatlen  of  certifioetlen  end  modlleetioocf  bust  kweebnam  Cenlteatlen  of  a  bust  may  be  revoked  pursuant 
to  the  nrlae  of  aubpart  E  of  this  part  The  tonne  of  a  queued  bust  may  not  be  rewoked  or  amended,  aaoept  vdbt  the  prior 
written  approval  of  the  Dkeeter,  end  upon  a  shewing  cfneoeeelty  and  appreprieteneee. 

See.  2I34.4M  Independent  truetsaa. 

(a)  Standards 

(1)  The  term  btdependentbualee  means  any  entity  relened  to  In  paragraph  (e)(2)  of  bdeaeede  ivdttoh. 
under  althefiaete  and  cireumetanoee.  Is  determined  by  the  DIreotor  of  the  OHIoe  of  QovammentEthtea  and  In  the  DtreetDr*e 
sole  dieoretten.  to  be  independent  of  any  Interaated  party  vdlireepeot  to  a  bust  propoaed  for  oarUtealen  under  tNa  aubpart 
Thetenntneludea,unleaetheeentHlndloaleeelherwtee.lnaddMentethepai1yb>abuettnebunientvdieledeelBnatedto 
aerve  as  buetae,  those  patSee  who  are  designated  to  perfcnniduelatydutlea.ApprcMal  of  a  proposed  buetee  or  oStar 
deaignatad  fiduciary  ahalba  granted  only  If  I  la  letdilihid  to  thaObaotoribaalBflielDn  that  tharequiramente  of  aaoSon  102 
of  the  Act  and  INa  aubpart  have  been  met  and  that  approwl  In  the  oaaa  lain  the  pubic  Interaat  and  oenelatentaAh  the 
poioiee  eetablehed  by  those  provisiene  arid  tdhar  appiceble  taws  and  regulatiena, 

(2)  ElgUe  antWae.  Elglilly  to  serve  aa  a^rustee  or  other  fiduciary  under  this  seobon  Is  Imlind  to  a 
financial  inemulion  (not  a  person),  not  more  than  10  poroont  of  which  la  owned  or  oonlrolod  by  a  single  individual,  which  le: 

(I)  A  bank,  as  defined  In  12  U.S.C.  1841(c),  or 
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(ii)  An  investment  adviser,  as  defined  in  1 5  U.S.C.  80b-2(a)(1 1 ). 

Note:  By  the  terms  of  paragraph  (3)(A)(t)  of  section  102(f)  of  the  Act,  an  individual  who  is  an  attorney,  a  certified  public 
accountant,  a  broker,  or  an  investment  advisor  is  also  eligible  to  serve  as  an  independent  trustee.  However,  experience  of  the 
Office  of  Government  Ethics  over  the  years  dictates  the  necessity  of  limiting  service  as  a  trustee  or  other  fiduciary  to  the 
financial  institutiorts  referred  to  tn  this  paragraph,  to  maintain  effective  administration  of  trust  arrangements  and  preserve 
confidenoe  in  the  Federal  qualified  trust  program,  aooordirrgly.  urrder  its  authority  pursuant  to  paragraph  (3)(D)  of  section 
1 02(f)  of  the  Act,  the  Office  of  Government  Ethics  will  rtot  approve  proposed  trustees  or  other  fiduciaries  who  are  not  financial 
institutions,  except  in  unusual  cases  where  compelling  necessity  is  demonstrated  to  the  Director,  in  his  sole  discretion. 

(3)  Requirements.  No  eligibla  entity  shali  be  detenrrirred  to  be  an  independent  trustee  urafer  this  section 

unless: 


(i)  That  entity  is  indeperrdent  of  arxf  unasaociatad  with  any  interested  party  so  that  it  cannot  be 
controlled  or  influenced  in  the  administration  of  the  trust  by  any  interested  party;  and 

(ii)  That  entity  is  not  and  has  not  been  affiliated  with  any  interested  party,  and  is  not  a  partner  of, 
or  involved  in  any  joint  venture  or  other  investment  or  business  with,  any  interested  party:  and 

(iii)  Any  director,  officer,  or  employee  of  such  entity: 

(A)  Is  independent  of  and  unassodated  with  any  interested  party  so  that  such  director, 
officer,  or  employee  canrtot  be  controlled  or  influenced  in  the  administration  of  the  taist  by  any  interested  party; 

(B)  Is  not  and  has  not  been  employed  by  any  interested  party,  not  served  as  a  director, 
officer,  or  employee  of  any  organization  affiliated  with  any  interested  party,  and  is  not  and  has  not  been  a  partoer  of,  or 
involved  in  any  joint  venture  or  other  investment  with,  any  interested  party;  and 

(C)  Is  not  a  relative  of  any  interested  party. 

(b)  Approval  prooedures. 

(1 )  Appropriate  documantstion  to  establiah,  pursuant  to  the  roquiremants  of  paragraph  (aK3)  of  this 
aeetien,  the  Irtdapendariea  of  a  prapoaedtfUitaa  Of  any  other  pateon  to  be  designated  in  a  trust  Inatiumant  to  perfbnn 
fiduciary  dulios  shaM  be  aubmKtad  to  the  Office  of  Govemmant  Ethica  in  witling,  including  the  CertMIcate  of  Independence  in 
the  fomi  prescribed  in  appendix  A  of  this  pert  The  exManoe  of  any  other  banMng  or  oMant  relalionahip  batwaan  an  tntoraetod 
partyandaproposadtoiatoeerolhards^natodfiduolary  must  be  diaolcieed  In  auohdocumantatioa  and  may  be  subject  to 
diaoontinuanoo  as  a  condition  of  approval. 

(2)  The  Oireotor  shal  Indieato  apprwml  of  a  propoaad  buetoe,  and  of  any  other  peraon  deeignstad  in  the 
trust  inatrument  to  pertorm  fiduciary  dutiee.  Including  those  of  an  inwaetmantadviaef,  by  reporting  such  approval  in  writing  to 
the  intareatod  partiaa  or  to  their  repraaentatiuaa. 

(e)  Review  of  approval.  The  Office  of  Government  Ethioe  shal  mamtain  a  program  to  aaaeaa,  on  a  frequent  basia, 
the  ^iprapriatonoae  of  any  approval  which  has  boon  granted  under  this  section. 

(d)Revc:jfMn  of  approval.  Approvalof  abualaeoranyotoardaaignatodtiduciarymay  beravokedpurauanttothe 
rulaa  of  aub^  E  of  this  part 

Sec.  m4.407  Raeirtelfowe  on  flduolartas  and  tntorestod  partai. 

(a)  Restridions  applweble  to  trustees  and  ottisr  Mudorios.  Any  trustee  or  any  other  daaignatad  Muaary  of  a 
quakfied  trust  shall  not  knowingly  or  neghgen'Jy: 

(1 )  Drsdose  any  siformation  to  art  intarastad  party  with  respect  to  the  trust  that  may  not  be  drsdosad 
under  titie  I  of  the  A^  the  implamonting  regulstions  or  the  trust  inetrumont, 

(2)  Acquire  any  holding: 

(i) Diractty  from  an  intareatod  ocfty  without  the  prtorvwitton  approval  of  the  Director;  or 

(ii) ThaownarahlpofwlilohlaproWbltodby.arnottnaecordanoawffih.titlelofthaAd.tha 
implomonling  reguialiona,  tha  trust  biatrumant,  or  wlh  other  appicabia  slatutoa  and  rogutottono; 

(3)  Solicit  advioo  from  any  intareatod  party  widi  reapect  to  such  bust,  wliioh  aokcltaton  ie  prohibitad  by  blla 
I  of  toe  Act  toe  implormnling  regulations,  or  too  bust  toeburnant;  or 

(4)  Fail  to  filo  any  document  required  by  toe  imptomanting  regulalicns  or  too  bust  insbumenL 
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(b)  Restrictions  applicable  to  interested  parties.  An  interested  party  to  a  qualified  trust  shall  rK>t  knowingly  or 
negligently: 

(1 )  Solicit  or  receive  any  information  about  the  trust  that  may  not  be  disclosed  under  title  I  of  the  Act,  the 
implementing  regulations  or  the  trust  instrurnent;  or 

(2)  Fa8  to  file  any  document  required  by  this  subpart  or  the  trust  insirument. 

Sec.  2634.408  Special  filing  requirement  for  qualified  trusts. 

(a)  The  interested  party.  In  the  case  of  any  qualified  trust,  the  Govemmertt  employae  or  other  interested  party  shall: 

(1 )  Execution  of  the  trust  Within  thirty  days  after  the  trust  is  certified  under  2634.405  of  this  subpart  by  the 
Director  of  the  Office  of  Govemmerrt  Ethics,  file  with  the  Oire^  a  copy  of: 

(i)  The  executed  trust  irtstrumerrt  of  the  trust  (other  than  those  provisions  which  relate  to  the 
testamentary  disposition  of  the  trust  assets);  artd 

(ii)  A  list  of  the  assets  which  were  transferred  to  the  trust,  categorized  as  to  value  of  each  asset 
in  accordance  with  2634.301  (d). 

(2)  Transfer  of  assets.  Within  thirty  days  of  transferring  an  asset,  other  than  cash,  to  a  qualified  trust,  file  a 
report  with  the  Direclor  of  the  Office  of  Oovemmant  Ethics,  which  idantifias  and  briefly  describes  each  asset  categorized  as 
to  value  in  accordance  with  2634.301  (d). 

(3)  Dissolution  of  the  trust.  Within  thirty  days  of  tha  dissolution  of  a  qualifled  trust 

(i)  FI*  a  report  of  the  disaolutianvdihtha  Director  of  the  Oflioe  of  Oovsmmant  Ethics;  and 

(ii)  Filo  e4th  the  Oireotor  a  list  of  asaata  of  the  bust  at  tha  tirno  of  (ha  dtoaolution,  categorizad  as 
to  value  In  accordance  'with  2634.301(d). 

(b) Trusteesandothardaslgna(sdflduciarisa.  Anindapsncisntfnjstoaefaquallfladbtist  andariyothsrpereon 
designated  in  the  bust  insbumant  to  parfotm  flduoiaiy  dutiss,  ahal  flte  with  the  Oireotor  of  the  Offloa  of  Ooverrsnant  Ethioe  by 
May  1  Sthfoltoeteg  any  oalsndar  year  during  iMtIohtha  bust  wes  In  todstenoe.  a  properly  SBracutodCsrbfloate  of  Compllsnos 
Vi  vw lOfm pravonDVQ oy ■fipwiaK  d o*  wi pvv  m  wwoni  wi vioiiMnovii vmvvio ow*  whwviot  wi nwiwi  whj 
malcsavelsblstBrlnspaottonbythaOW(osofqcMimmsntEthloa.BSitmayl>em(lmsto(lmedbec«.thsbusfsbeehsef 
account  and  other  records  and  ooplos  of  bw  busTa  tox  returns  for  eaoh  tonMa  year  of  the  bust 

|0|  vviiiMn  oonvviMnnOTonv*  ^  oonwwowBnv  dmppwi  vi  wi  w  www  o*  •  vu«c 

fnurt-  undy IhIvuhBft- hav#  1h> tifiof iPPfMl of 1h# OfliMtfTifWfftl Afttfsuohin 

vf  am  w  ssv  ^nsesv^mi  Sf  s  v  am  asm  mievss  vmmm  em  w  eini^m^eass  em  am  v  w*  ^  ^^ee^n  v  ma  f 

approvsd  written  eonirrtunleatlon  (inoludino  thoaa  itowmunteatlens  foaotfosd  to  2834.403(b)(8)  or  2834.404(e)(9)  of  (No 
•UOpW/  nM  lINn  WWf1IQQP«  wW  pWQn  VlOPOnQ  W  UUnilWwOTOn  Wi  W9  V  QOPf  91  Vw  UUIIVflUnWIQn  wfVwl  ivw  osyw 
of  Its  date,  with  the  Director  of  the  Offloa  of  Oovsmmsnt  EtWos. 

(d)  Pubtic  aecaas,  foiydooumsnt  food  under  the  requitemsnto  of  paragraph  (a)  of  (No  section  by  a  public  fltor, 

nOsMtesWi  Os  CBfsQiQBW  VsW  Ov  vleB[pV^m  W  1^9  PU^HQ  QiBS^^9iW  s^^^pW^nHW  ^9  OO^HJsvl^^^a 

OOm^BbIBQ  IRSiWl/  IPSpS^foBO  l^nBIs  V19  iPpUWibl^eW  98  (^^nVo  VHn  9 

or  fitod  under  the  requirenianis  of  paragraph  (o)  of  this  esollor%  ohal  be  susmpt  bem  the  pubflo  dtootoaure  requiremsnte  cf 
2834.803,  and  ahal  net  be  disoloaod  to  any  totorestod  party. 

aUOMftT  8:  INVOCATION  OF  TKUtT 
CENTIFICATei  AND  TMMTIE  APfiflOVALS 


Sec.  N34.I01  Purptwe  and  soepe. 

(a)  Purpose.  This  subpsrtastobishsa  the  preoadursa  of  (ha  Olios  of  OeuammsntEtolcs  for  anforoamant  of  the 
quaWsd  bind  bust  quaWaddhersllsd  bust  artd  todspsndsntbustos  preiilsIonsoftllaloftteEthloatoOowsnimantAetef 
1878,  acamandad.andthalegldsionisauldtlareundsr(auhpar(Oofthlspart)■ 

(b)  Soopa.  This  eubpart  appisa  to  Nl  bust  osrtioalDns  and  buatoi  approi  iNs  pursuant  to  12834.406(0)  and 
2834.408(a).  respaetfoily. 

•ao.  1834.MI  DolInNIww. 

For  purpoass  of  this  eubpart  (urdsaselhBnsIsetodtoatod): 

(a)  Senior  Attorney  maarvs  the  Offloa  of  Oousnvnsnt  Elhiea  entotoyas  dsoignstod  as  too  manager  of  toe  quaHlad 
bust  program 
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restrictions  means  the  applicable  provisions  of  titie  I  of  the  Ethics  in  Government  Act  of  1978,  subpart  D  of 
this  pi., und  the  trust  instrument. 


Sec.  2634.503  Determinations. 

(a)  Where  the  Senior  Attorney  concludes  that  violations  or  apparent  violations  of  the  trust  restrictions  exist  and  may 
warrant  revocation  of  trust  certification  or  trustee  approval  previously  cranted  under  2634.405  or  2634.406  of  this  sub^rt,  the 
Senior  Attorney  may,  pursuant  to  the  procedure  specified  ^  paragraph  (b)  of  this  section,  conduct  a  review  of  the  matter,  and 
may  submit  findings  and  a  recommendation  concerning  final  action  to  the  Director  of  the  Office  of  Government  Ethics. 

(b)  Review  procedure. 

(1 )  in  his  review  of  the  matter,  the  Senior  Attorney  shall  perform  such  examination  and  analysis  of 
violations  or  apparent  violations  as  he  deems  reasonable. 

(2)  The  Senior  Attorney  shall  provide  an  independent  trustee  and,  if  appropriate,  the  interested  parties, 

with: 


(i)  Notice  that  revocation  of  trust  certification  or  trustee  approval  is  under  consideration  pursuant 
to  the  procedures  in  this  subpart; 

(ii)  A  summary  of  the  violation  or  apparent  violations  which  shall  state  the  preliminary  facts  and 
circumstances  of  the  transactions  or  occurrences  involved  with  sufficient  Particularity  to  permit  the  recipients  to  determine  the 
nature  of  the  allegations;  and 


(iii)  Notice  that  the  recipients  may  present  evidence  and  submit  statements  on  any  matter  in 
issue  within  ten  business  days  of  the  recipient's  actual  receipt  of  the  notice  and  summary. 

(c)  Oetermirration. 

(1 )  In  making  determinations  with  respect  to  the  violations  or  apparent  violations  under  this  section,  the 
Director  of  the  Office  of  Government  Ethics  shall  consider  the  findings  and  recommerxiations  of  final  action  submitted  by  the 
Senior  Attorney  under  paragraph  (a)  of  this  section,  as  well  as  the  written  record  of  review  complied  urxier  paragraph  (b)  of 
this  section. 

(2)  If  the  Director  finds  a  violatian  or  violations  of  the  trust  restrictions  he  may,  as  he  deems  appropriate; 

(i)  Issue  an  order  revoking  trust  certification  or  trust  approval; 

(ii)  Resolve  the  matter  through  any  other  remedial  action  within  the  Director's  authority; 

(iii)  Order  further  examination  and  analysis  of  the  violation  or  apparent  violation;  or 

(iv)  Declirre  to  take  further  action. 

(3)  If  an  order  of  revocation  is  issued,  the  parties  to  the  trust  instrument  shall  be  expeditiously  notified  in 
writing.  The  notice  shall  state  the  basis  for  the  revocation,  and  shall  inform  the  parties  -  either  that  the  trust  is  no  longer  a 
qualified  blind  or  qualified  diversified  trust  for  any  purpose  under  Federal  law;  or  that  Cie  indepencW  trustee  may  no  longer 
serve  the  trust  in  any  capacity,  and  must  be  replaced  by  a  successor,  who  is  subject  to  the  prior  written  approval  of  the 
Director;  or  both  where  appropriate. 

SUBPART  F: PROCEDURE 


Sec.  2634.601  Report  forms. 

(a)  The  Office  of  Government  Ethics  provides,  through  the  Federal  Supply  Service  of  the  General  Services 
Admiriistration,  two  standard  fonns  for  financial  disclosure  reporting;  the  SF  276  (Public  Financial  Disclosure  Report)  for 
reporting  the  information  described  in  subpart  B  of  this  part  on  executive  branch  public  disclosure;  and  the  SF  450 
(Confidential  Financial  Dncfosure  Report)  for  reporting  the  information  described  in  subpart  I  of  this  part  on  executive  branch 
confidential  disclosure. 

(b)  Subject  to  the  prior  written  approval  of  the  Director  of  the  Office  of  Government  Ethics,  an  agency  may  require 
employees  to  file  additional  confidential  financial  disclosure  forms  which  supplement  either  or  both  of  the  standard  forms 
referred  to  in  paragraph  (a)  of  this  section.  If  necessary  because  of  special  or  unique  agency  circumstances.  The  Director 
may  approve  such  agency  forms  when,  in  his  opinion,  the  supplementation  is  shown  to  be  necessary  for  a  comprehensive 
and  effective  agency  ethics  program  to  identify  and  resolve  conflicts  of  interest  See  §2634. 1 03  and  2634.901 . 
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( c  )  Reports  concerning  payments  made  to  charitable  organizations  in  lieu  of  honoraria  shall  also  be  filed  on  the 
separate  standard  form  provided  in  conjunction  with  part  2636  of  this  chapter,  and  in  accordance  with  the  procedures 
specified  therein. 

Sec.  2634.602  Filing  of  reports. 

(a)  Except  as  ottierwise  provided  In  this  section,  the  reporting  individual  shall  file  financial  disclosure  reports 

required  under  this  part  with  the  designated  agency  ethics  official  or  his  delegate  at  the  agency  where  the  individual  is 
employed,  or  was  employed  immediately  prior  to  termination  of  employment,  or  in  which  he  will  serve.  Detallees  shall  file  with 
their  primary  agency.  Reports  are  due  at  the  times  indicated  in  of  subpart  B  (public  disclosure)  or  2634.903  of 

subpart  I  (confidential  disclosure)  of  this  part,  unless  an  extension  is  granted  pursuant  to  the  provisions  of  subparts  B  or  I  of 
this  part. 

(b)  The  President,  the  Vice  President,  any  independent  counsel,  and  persons  appointed  by  independent  counsel 
under  28  U.S.C.  chapter  4C,  shall  file  the  public  financial  disclosure  reports  required  under  this  part  with  the  Director  of  the 
Office  of  Government  Ethics. 

(c)  (1 )  Each  agency  receiving  the  public  financial  disclosure  reports  required  to  be  filed  under  this  part  by  the 
following  individuals  shall  transmit  copies  to  the  Director  of  the  Office  of  Government  Ethics; 

(i)  The  Postmaster  Gerreral; 

(ii)  The  Depirty  Postmaster  General; 

(iii)  The  Governors  of  the  Board  of  Governors  of  the  United  States  Postal  Service; 

(iv)  The  designated  agency  ethics  officiai; 

(v)  Employees  of  the  Executive  Office  of  the  President  who  are  appointed  under  3  U.S.C. 
105(a)(2)(A)  or  (B)  or  3  U.S.C.  107(a)(1  )(A)  or  (b)(l)(A)(i),  and  employees  of  the  Office  ^f  Vice  President  who  are  appointed 
under  3  U.S.C.  106(a)(1)(A)  or  (B);  and 

(vi)  Officers  and  employees  in,  and  nominees  to,  offices  or  positions  which  require  confirmation 
by  the  Senate,  other  than  members  of  the  uniformed  services. 

(2)  Prior  to  transmitting  a  copy  of  a  report  to  the  Director  of  the  Office  of  Government  Ethics,  the 
designated  agerrcy  ^ics  official  or  his  delegate  shall  reviw  that  report  in  accordance  with  2634.605  of  this  subpart  except 
for  his  own  report  which  shall  be  reviewed  by  the  agency  head  or  by  a  delegate  of  the  agency  head. 

(3)  For  nominee  reports,  the  Director  of  the  Office  of  Government  Ethics  shall  forward  a  copy  to  the 
Senate  committee  that  is  considering  t^  rwmination.  (See  2634.605(c)  of  this  subpart  for  special  procedures  regarding  the 
review  of  such  reports.) 

(d)  The  Director  of  the  Office  of  Government  Ethics  sliall  file  his  financial  discfosure  report  with  his  Office,  which 
shall  mako  it  immediately  available  to  the  public  in  accordance  with  this  part 

(e)  Candidates  for  President  and  Vice  President  identified  in  2634.201(d),  other  than  an  incumbent  President  or 
Vice  Fresid^  shall  file  their  financial  disclosurs  leports  with  the  Federal  Election  Commission,  which  shall  review  and  send 
copk  s  of  such  reports  to  the  Director  of  the  Office  Of  Government  Ethics. 

(f)  Members  of  the  uniformed  services  identified  in  2634.202(c)  shall  file  their  financial  disclosure  reports  with  the 
Secretary  concerned,  or  his  delegate. 

Sec.  2634.603  Custody  of  and  access  to  public  reports. 

(a)  Each  agency  shall  make  available  to  the  public  in  accordance  with  the  provisions  of  this  section  those  public 
reports  filed  with  the  agency  by  reporting  individLials  described  under  subpart  B  of  this  part. 

(b)  This  section  does  not  require  public  availability  of  those  reports  filed  by: 

(1 )  Any  individual  in  the  Central  InteliigerKX  Agency,  the  Defense  Intolligence  Agency,  or  the  National 
Security  Agency,  or  any  individual  engaged  in  intelligence  activities  in  any  agency  of  the  United  States,  If  the  President  finds 
or  has  found  that,  due  to  the  nature  of  the  office  or  positian  occupi^  by  that  individual,  public  disclosure  of  the  report  would, 
by  revealing  the  identity  of  the  individual  or  other  sensitive  information,  compromise  the  national  interest  of  the  United  States. 
Individuals  referred  to  in  this  paragraph  who  are  exempt  from  the  public  availability  requirement  may  also  be  authorized, 
notwithstanding  2634.701 ,  to  file  any  additional  reports  necessary  to  protect  their  identity  from  public  disclosure,  if  the 
President  finds  or  has  found  that  such  filings  are  rwcessary  in  the  natioruil  interest;  or 
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(2)  An  independent  counsel  whose  identity  has  not  been  disclosed  by  the  Court  under  28  U.S.C  chapter 
40,  or  any  person  appointed  by  that  independent  counsel  under  such  chapter. 

(c)  Each  agency  shall,  within  thirty  days  after  any  public  report  is  received  by  the  agency,  permit  inspection  of  the 
report  by,  or  furnish  a  copy  of  the  report  to,  any  person  who  makes  written  application  as  provided  by  agency  procedure. 
A^ncy  reviewing  officials  and  the  support  stalls  who  rrwintaln  the  files,  the  staff  of  the  Office  of  Government  Ethics,  and 
Special  Agents  of  the  Federal  Bureau  of  lnr/estigat!on  who  are  conducting  a  criminal  Inquiry  Into  possible  conflict  of  interest 
violations  neud  not  submit  an  application.  The  agency  may  utilize  Office  of  Govetnment  Ethics  Form  201  for  such 
applicaliorts.  An  application  shall  state; 

(1)  The  requesting  person's  name,  occupation,  and  address; 

(2)  The  name  and  address  of  any  other  person  or  organization  on  whose  behalf  the  inspection  or  copy  is 

requested;  and 


(3)  That  the  requesting  person  is  aware  of  the  prohibitions  on  obtaining  or  using  the  report  set  forth  in 
paragraph  (f)  of  this  section. 

(d)  Applications  for  the  inspection  of  or  copies  of  public  reports  shall  also  be  made  available  to  the  public  throughout 
the  period  during  which  the  report  itself  is  made  available,  utilizing  the  procedurae  in  paragraph  (c)  of  this  section. 

(e)  The  agency  may  require  a  reasonable  fee,  established  by  agency  regulation,  to  recover  the  direct  cost  of 
reproduction  or  mailing  of  a  public  report,  excluding  the  salary  of  any  employoe  involved.  A  copy  of  the  report  may  be 
furnished  without  charge  or  at  a  reduced  charge  if  the  agertcy  determines  that  waiver  or  reduction  of  the  fee  is  in  the  public 
interest  The  criteria  used  by  an  agertcy  to  determine  when  a  fee  will  be  reduced  or  waived  shall  be  established  by  regulation. 
Agency  regulatiorts  contemplated  by  paragraph  (a)  of  this  section  do  not  require  approval  pursuant  to  2634.103. 

(0  It  is  unlawful  for  any  person  to  obtain  or  use  a  public  report 

(1 )  For  any  unlawful  purpose; 

(2)  For  any  commercial  purpose,  other  than  by  news  atxf  communications  media  for  dissemination  to  the 

general  public; 


(3)  For  determining  or  establiahing  the  credit  rating  of  any  individual;  or 

(4)  For  use.  directly  or  indirectly,  in  the  solicitation  of  money  for  any  political,  charitable,  or  other  purpose. 

Example  1.  The  deputy  gereraloounaalofAffwioyx  is  teapowMa  for  reviearinB  the  public  financial  disclosure 
reports  filed  by  persons  within  tint  agency.  The  agency  personnel  dbaotar,  who  doae  not  aaeroiae  furtclions  within  the  ethics 
program,  wishes  to  review  the  diacloauie  report  of  an  indMdual«4gdn  the  agancy.  The  parsonnal  director  must  file  an 
application  to  review  the  report  However,  the  superviaor  of  an  allfoial«fohe*wm  the  deputy  gertaral  counsel  consults 
concerning  matters  arising  In  the  review  prooaaa  need  not  tie  auBh  an  apt  t  jetton. 

Example  2.  A  state  law  enforoemant  agent  is  eonduotirrp  an  irwaoMpalien  sfofoh  invoivee  the  privats  financial 
dealings  of  X  irxiividual  who  has  filed  a  public  finsneW  dlBdOMPV  fopoft.  THv  flQWit  muct  oofriplvto  a  writtan  application  in 
order  to  inspect  or  obtain  a  copy. 

Example  3.  A  financial  Irwtitutlon  has  reoaivsd  an  application  for  a  loan  fiom  an  official  which  indicatas  her  preserrt 
financial  stfous.  The  official  has  filed  a  public  firwncial  dfodooure  statsment  tfolh  hsr  agency.  The  finsneial  irrstitution  cannot 
be  given  access  to  the  disclosure  form  for  purpoaes  of  vartfying  fits  Irdormatlon  contained  on  the  application. 

(g)  C)  Any  public  report  filed  with  an  agency  or  tronsmitfod  to  the  Director  of  the  Office  of  Government  Ethics 
under  this  section  shall  be  retained  by  the  agency,  arfo  by  tfw  Office  of  Government  Ethics  when  it  receives  a  copy.  The 
report  shall  be  made  available  to  the  public  for  a  period  of  six  years  after  receipt  After  the  six-year  period,  the  report  shall  be 
destroyed  unless  needed  in  an  ongoirtg  investigation,  except  that  in  the  case  of  an  irfoividual  who  filed  the  report  pursuant  to 
2634.201(c)  as  a  nomine*  and  was  not  subsequently  confirmed  by  the  Senate,  or  who  filed  the  report  pursuant  to 
2634.201(d)  as  a  candidats  and  was  not  aubsequanUy  elected  lha  report  unless  needed  in  an  ongoing  invastigatiun,  shall  be 
destroyed  one  year  aftsr  the  individual  either  is  no  longer  under  corrsMeration  by  the  Senate  or  is  no  longer  a  carrdidate  for 
nomination  or  election  to  the  Office  of  President  or  Vice  President  See  also  tlw  OGFyGOVT -1  Govemmentwide  executive 
branch  Privacy  Act  system  of  records  (available  for  inspeeffon  at  the  Office  cf  Government  Ethics),  as  well  as  any  applicable 
agency  system  of  records. 

(2)  For  purposes  of  paragraph  (g)(1)  of  this  section,  in  the  case  of  a  reporting  individual  with  respect  to 
whom  a  trust  has  b^  certified  under  subpart  0  of  this  part  a  copy  of  the  qualified  trust  agreement  the  list  of  assets  initially 
placed  in  the  trust,  and  all  other  publicly  available  documents  relatirig  to  the  trust  shall  be  retained  and  made  available  to  the 
public  until  the  periods  for  retention  of  all  other  reports  of  the  individual  have  lapsed  under  paragraph  (g)(1)  of  this  section. 

Sec.  2634.604  Custody  o'i'  and  denial  of  public  access  to  confMendal  reports. 
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(a)  Any  leport  filed  with  an  agency  under  subpart  I  of  this  part  shall  be  retained  by  the  agency  for  a  period  of  six 
years  after  receipt.  After  the  six  year  period,  the  report  shall  be  destroyed  unless  needed  in  an  ongoing  investigation.  See 
also  ihe  OGE/GOVT-2  Govemmentwide  executive  branch  Priuacy  Act  system  of  records  (available  for  irtspection  at  the 
Office  of  Government  gthics),  as  well  as  any  applicable  agency  system  of  records. 

(b)  The  reports  filed  pursuant  to  subpart  I  of  this  part  are  confidentjal.  No  member  of  the  pL4:lic  shall  have  access  to 
such  repo^,  except  pursuant  to  the  order  of  a  Federal  court  or  as  otherwise  provided  under  the  Privacy  Act  See  5  U.S.C. 
552a  and  the  OGE/GOVT-2  Privacy  Act  system  of  records  (and  any  applicable  agertcy  system);  5  U.S.C.  app  (Ethics  in 
Govemmertt  Act  of  1978,  section  107(a));  sections  201(d)  and  S02(b)  of  Executive  O^r  12674,  as  modified  by  Executive 
Order  12731;  and  2634.901(d). 

Sec.  2634.605  Review  of  reports. 

(a)  In  general.  The  designated  agency  ethics  official  shall  normally  serve  as  the  reviewing  official  for  repcxts 
submitted  to  his  agency.  That  responsibility  may  be  delegated,  except  Ln  the  case  of  certification  of  ncxnirtee  reports  required 
by  paragraph  (c)  of  this  section.  See  also  2634.105(q).  He  shall  note  on  any  report  or  supplemental  report  the  date  on  which  it 
is  received.  Except  as  indicated  in  paragraph  (c)  of  thic  section  all  reports  shall  be  reviewed  within  60  days  after  the  date  of 
filing.  Reports  revievjed  by  the  Director  of  the  Office  of  Government  Ethics  shall  be  reviewed  within  60  days  from  the  date  on 
which  they  are  received  by  that  Office.  Final  certifk»tion  in  accordance  with  paragraph  (b)(2)  of  this  section  may,  of  necessity, 
occur  later  where  additional  information  is  beirtg  sought  or  remedial  action  is  being  taken  under  this  section. 

(b)  Responsibilities  of  reviewing  officials- 

(1 )  Initial  review.  The  reviewing  official  may  request  an  intermediate  review  by  the  filer's  supervisor.  In  the 
case  of  a  filer  who  is  detailed  to  another  agency  for  more  than  60  days  during  the  reporting  perkxl,  the  reviewing  official  shall 
obtain  an  irrtermediate  review  by  the  agency  where  the  filer  served  as  a  detailee.  Aftw  obtaining  any  kitermediate  neviqw  or 
determining  that  such  review  is  not  required,  the  reviewing  official  shall  examine  the  report  to  determine,  to  his  satisfaction 
that 


(i)  Each  required  item  is  completed;  arrd 

(ii)  No  interest  or  position  disclosed  on  the  form  violates  or  appears  to  violate: 

(A)  Any  applicable  provision  of  chapter  1 1  of  tilie  18,  United  States  Code; 

(B)  The  Act,  as  amended,  and  the  implementing  regulations; 

(C)  Executive  Order  12674  as  rrxxlified  by  Executive  Order  12731 ,  and  the 

implementing  regulations;  or 


(0)  Any  other  agerwy-cpecific  statute  or  regulation  which  governs  the  filer. 

(2)  Signature  by  reviewing  official.  If  the  reviewing  official  determines  that  the  report  meets  the 
requirements  of  paragraph  (b)(1 )  of  this  section,  he  slrall  certify  it  by  signature  and  date.-The  reviewing  official  need  not  audit 
the  report  to  ascertain  whether  the  disclosures  are  correct  Disctosures  shall  be  taken  at  "face  value’  as  correct  unless  there 
is  a  patent  omission  or  ambiguity  or  the  official  has  irrdependent  knowledge  of  matters  outside  the  report  However,  a  report 
whk^  is  signed  by  a  reviewing  official  certifies  that  the  filer's  agency  has  reviewed  tho  report  and  th^  the  reviewing  offi^l 
has  concluded  that  each  required  item  has  been  completed  and  that  on  the  basis  of  information  contained  in  such  report  the 
filer  is  in  complianoe  with  applicable  laws  and  regulations  noted  in  paragraph  (b)(1  )(ii)  of  this  section. 

(3)  Requests  for,  and  reviews  based  on,  additional  information.  If  the  reviewing  official  believes  that 
additional  information  is  required,  he  shall  request  that  it  be  submitted  by  a  specified  date.  This  additional  information  shall  be 
made  a  part  of  the  report.  If  the  reviewing  official  concludes,  on  the  basis  of  the  information  disclosed  in  ths  report  and  any 
additiorral  information  submitted,  that  the  report  fulfills  the  requirements  of  paragraph  (b)(1)  of  this  section,  the  reviewing 
official  shall  sign  and  date  the  report. 

(4)  Complianoe  with  applicable  laws  and  regulations.  If  the  reviewing  official  oondudss  that  information 
disclosed  in  the  report  may  reveal  a  violation  of  appiicabto  laws  and  regulations  as  specified  in  paragraph  (bXIXii)  this 
section,  the  official  shall; 


(i)  Notify  the  filer  of  that  oonduslon; 

(ii)  /Vfford  the  filer  a  reasonabis  opportunity  for  an  oral  Of  written  response;  and 

(iii)  Determine,  after  considering  any  response,  whether  or  not  the  filer  is  then  in  compliance  with 
applicabie  laws  snd  regulations  specified  in  paragraph  (bXIXK)  of  this  sectian.  If  the  reviewing  official  concludes  that  the 
report  does  fulfill  the  requirements,  he  shaH  sign  and  date  the  report  If  he  determinss  that  it  does  not  he  shall: 

(A)  Notify  the  filer  of  the  cxinclusion; 
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(B)  Afford  the  filer  an  opportunity  for  personal  consultation  if  practicable; 

(C)  Determine  what  remedial  action  under  paragraph  (bKS)  of  this  section  should  be 
taken  to  bring  the  report  into  compliance  with  the  requirements  of  paragraph  (b)(1  Kii)  of  this  sec^;  and 

(0)  Notify  the  filer  in  writing  of  the  remedial  action  which  is  needed,  and  the  date  by 

which  such  action  should  be  taken. 

(5)  Remedial  action. 

(i)  Except  in  unusual  circumstances,  which  must  be  fully  documented  to  the  satisfection  of  the 
reviewing  official,  remedial  action  shall  be  completed  not  later  than  three  months  from  the  date  on  which  the  filer  received 
rx>tice  that  the  action  is  required. 

(ii)  Remedial  action  may  include,  as  appropriate: 

(A)  Divestiture  of  a  conflicting  interest  (see  subpart  J  of  this  part); 

(B)  Resignation  from  a  position  with  a  non-Federal  business  or  other  entity; 

(C)  Restitution; 

(D)  Establishment  of  a  qualified  blind  or  diversified  trust  under  the  A  and  subpart  D  of 

this  part; 

(E)  Procurement  of  a  waiver  under  18  U.S.C.  208(bK1)  or  (b)(3); 

(F)  Preparation  of  a  written  instrument  of  recusal  (cfisqualification);  or 

(G)  Voluntary  request  by  the  filer  for  transfer,  rsassignmant  limitation  of  duties,  or 

resignation. 


(6)  Compliance  or  referral. 

(i)  If  the  filer  complies  with  a  written  request  for  remedial  action  under  paragraph  (b)(4)  of  this 
section,  the  reviewing  of  offidaiahaN  indicate,  in  the  comment  section  of  the  report  what  remedial  action  has  been  taken.  The 
official  shall  also  sign  and  date  the  report 

(ii)  If  the  filer  does  not  comply  b  the  designated  data  with  the  writer  request  for  remedial  action 
transmit  ted  under  paragraph  (b)(4)  of  this  section,  the  reviewing  officiat  shal,  in  the  case  of  a  publie  filer  under  subpart  I  of 
this  part  notify  the  head  of  the  agency  and  the  Office  of  Government  Ethics,  for  appropriate  action.  Where  the  filer  is  in  a 
position  in  the  executive  branch  (other  than  in  the  uniformed  services  or  the  Foreign  Service),  appointment  to  which  require 
the  advice  and  consent  of  the  Senate  the  Director  of  the  Office  of  Government  Ethics  shall  refer  the  matter  to  the  President 
In  the  case  of  the  Post  master  General  or  Deputy  Postmaster  General,  the  Director  of  the  Office  of  Government  Ethics  shall 
recommend  to  the  Governors  of  the  Board  of.  Governors  of  the  United  States  Postal  Service  the  action  to  be  taken.  For 
confidential  filers,  the  reviewing  official  will  follow  agency  procedures. 

(c)  Expedited  procedure  in  the  case  of  individuals  appointed  by  the  President  and  subject  to  corrlirmation  by  the 
Senate.  In  the  case  of  a  report  filed  by  an  individual  described  in  2634.201(c)  who  is  nominated  by  the  President  for 
appointment  to  a  position  that  requires  the  advioo  and  oon  sent  of  the  Senate: 

( 1 )  The  Executive  Office  of  the  President  shaN  furnish  the  applicable  financial  disclosure  report  form  to  the 
nominee.  It  shall  forward  the  completod  repoit  to  the  designated  agency  ethics  official  at  the  agency  where  the  rtominee  is 
serving  or  will  serve,  or  it  may  direct  the  nominee  to  file  the  completod  report  directly  with  the  designated  agency  ethics 
official. 


(2)  I'he  designated  agency  ethics  official  shaN  oompiste  an  accelerated  review  of  the  report,  in 
accordance  with  the  standards  and  procedures  in  paragraph  (b)  of  this  section.  If  that  official  oorKkides  that  the  report 
reveals  no  conflict  of  intorest  under  applicable  tews  and  regUalions,  the  official  shall: 

(i)  Attach  to  the  report  a  dasctiptian  (when  svaHabte)  of  the  position  to  be  (Hied  by  the  nominee; 

(H)  Personally  certify  the  report  by  signature,  and  date  the  oertilication; 


(iir)  Write  an  opinion  letter  to  the  Director  of  the  Office  of  Government  Ethics,  personally 
certifying  tirat  there  is  no  unresolved  conflict  of  interest  under  applicable  tews  arvd  regulations,  and  discussing: 


process;  and 


(A)  Any  actual  or  apparent  oorrliicts  of  intorest  that  were  detootod  during  the  review 
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(B)  The  resolution  of  those  real  or  apparent  conflicts,  including  any  specific 
commitment,  ethics  agreement  entered  under  the  provisions  of  subpart  H  of  this  part,  or  other  undertaking  by  the  nominee  to 
resolve  any  such  conflicts.  A  copy  of  any  commitment,  agreement,  or  other  undertaking  which  is  reduced  to  writing  shall  be 
sent  to  the  Director,  in  accordance  with  subpart  H  of  this  part;  and 

(iv)  Deliver  the  letter  and  the  report  to  the  Director  of  the  Office  of  Government  Ethics,  within 
three  working  days  after  the  des^nated  agency  ethics  official  receives  the  report 

Note:  The  designated  agency  ethics  official's's  certification  responsibilities  in  2634.605(e)  are  norxielegable  and  must  be 
accomplished  by  him  personally,  or  by  the  agerrc/s  aHemate  designated  agency  ethics  official,  in  his  absence.  See  2638.203 
of  this  chapter. 


(3)  The  Director  of  the  Office  of  Government  Ethics  shall  review  the  report  and  the  letter  from  the 
designated  agency  ethics  official.  If  the  Director  is  satisfied  that  no  unresolved  conflicts  of  interest  exist,  then  the  Director 
shall  sign  and  date  the  report  form.  The  Director  shall  then  submit  the  report  with  a  letter  to  the  appropriate  Senate 
committee,  expressing  the  Director's  opinion  whether,  on  the  basis  of  information  contained  in  the  report,  the  nominee  has 
complied  with  all  applicable  conflict  laws  and  regulations. 

(4)  If,  in  the  case  of  any  nominea  or  class  of  rxxninees,  the  expedited  procedure  specified  in  this 
paragraph  canrxit  be  completod  within  the  time  set  forth  in  paragraph  (c)(2Xiv)  of  this  section,  the  designated  agerxsy  ethics 
official  shall  inform  the  Director.  When  necessary  and  appropriate,  the  Director  may  nrodify  the  lule  of  that  paragraph  for  a 
nominee  or  a  class  of  nominees  with  respect  to  a  particular  department  or  agerey. 

Sec.  2634.606  Updated  disclosure  of  advice^nd-consant  nomirtees. 

(a)  General  rule.  Each  individual  described  in  2634.201(c)  who  is  rxxninatod  by  the  President  for  appointing  to  a 
position  that  requires  advice  and  consent  of  the  Senate,  Shan  at  or  before  the  oomrrwncement  of  the  first  Senate  comrnittee 
hearing  to  consider  the  nomirurtioa  submit  to  the  oommitlae  an  amendment  to  the  report  previously  filed  under  2634.201 (c) 
and  transmit  copies  of  the  amendment  to  the  designated  agency  ethics  official  referred  to  in  2634.605(c)(1)  of  this  subpart 
and  to  the  Office  of  Government  Ethics,  which  shaH  update,  through  the  period  ending  r»  more  than  five  days  prior  to  the 
commencement  of  the  hearing,  the  disclosure  Of  information  required  with  respect  to  receipt  of; 

(1 )  Outside  earned  income;  and 

(2)  Horxxaria,  as  defined  in  2634.105(i). 

(b)  Additional  certification.  In  each  case  to  which  this  section  applies,  the  Director  of  the  Office  of  Government 
Ethics  shall,  at  the  request  of  the  committee  considering  the  rxxnination,  submit  to  the  oommittos  an  opinion  letter  of  the 
nature  described  in  2634.605(c)(3)  of  this  subpart  concerning  6ie  updated  disclosure.  If  the  committee  requests  such  a  letter, 
the  expedited  procedure  provided  by  2634.605(c)  of  this  subpart  shki  govern  review  of  the  updated  disclosure,  which  shall  be 
deem^  a  report  filed  for  purposes  of  that  paragraph. 

Sec.  2634.607  Advice  and  opinions. 

To  assist  employees  in  avoiding  situations  in  which  they  might  violato  applicable  financial  disclosure  laws  and 
regulations; 

(a)  The  Director  of  the  Office  of  Government  Ethics  shall  render  formal  advisory  opinions  and  informal  advisory 
letters  on  generally  applicable  matters,  or  on  important  matters  of  first  impression  See  also  subpart  C  of  part  2638  of  this 
chapter.  The  Director  shall  insure  that  these  advisory  opinions  and  letters  are  compiled,  publishad,  and  made  svailable  to 
agency  ethics  officials  and  the  public.  Good  faith  reliance  on  such  opinions  shall  provide  s  defense  to  any  penalty  or  sanction 
provided  by  this  part  for  fact  situations  indistinguishable  in  all  material  aspects  from  those  in  the  opinion. 

(b)  Designated  agency  ethics  officials  will  offer  advice  and  guidance  to  employees  as  needed,  to  assist  them  in 
complying  with  the  requirements  o.  the  Act  and  this  part  on  financial  disclosure. 

SUBPART  6:  PENALTIES 
Sec.  2634.701  Failure  to  file  or  fMsIfyIng  reports. 

(a)  Referral  of  cases.  Thehssdcfsachagency,  each  Secretary  oonoemed,  or  the  Director  of  the  Office  of 
Government  Ethics,  as  appropriate,  shaN  refer  to  the  Attorney  General  the  name  of  any  individual  when  there  is  reasonable 
cause  to  believe  that  such  individual  has  willfully  foiled  to  file  a  public  report  or  Infermaiion  required  on  euch  report,  or  has 
willfutty  folsified  sny  information  (public  or  confidential)  required  to  be  reported  under  this  part 

(b)  Civil  action.  The  Attorney  General  may  bring  a  civil  acfion  in  any  appropriate  United  States  district  court  against 
any  individual  who  knowingly  and  will^y  folsifies  or  who  knowingly  and  willfully  fails  to  file  or  report  any  information  required 
by  filers  of  public  reports  un^r  subpart  B  of  this  part.  The  court  in  wtiich  the  action  is  brought  may  assess  against  the 
individual  a  civil  penalty  in  any  amount  rwt  to  exceed  $10,(XX},  as  provided  by  sectkx)  104  of  the  A^ 
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(c)  Criminal  action.  An  individual  may  also  be  prosecuted  under  Criminal  statutes  for  supplying  folse  information  on 
any  financial  disclosure  report 

(d)  Administrative  remedies.  The  President,  the  Vice  President,  the  Director  of  the  Office  of  Government  Ethics,  the 
Secretary  concerned,  the  head  of  each  agency,  and  ^  Office  of  Personnel  Management  may  take  appropriate  personnel  or 
other  action  in  accordance  with  applicable  law  or  regulation  against  any  individual  for  failing  to  file  public  or  confidential 
reports  required  by  this  part,  for  filing  such  reports  late,  or  for  falsifying  or  felling  to  report  required  information.  This  may 
include  adverse  action  under  5  CKR  part  752,  if  applicable. 

Sec.  2634.702  Breaches  by  trust  fiduciaries  and  Interested  parties. 

(a)  The  Attorney  General  may  bring  a  civil  action  te  any  appropriate  United  States  district  court  against  any 
irxiividual  who  knowingly  and  willfully  violates  the  provisions  of  2634.407  of  this  part  The  court  in  which  the  action  is  brought 
may  assess  against  the  individual  a  civil  penalty  in  any  amount  rwt  to  exceed  $10,000,  as  provided  by  section  102(fX6)(C)(i) 
of  the  .Act. 

(b)  The  Attorney  General  may  bring  a  civil  action  te  any  appropriate  United  States  district  court  against  any 
individual  who  negligently  violates  the  provisions  of  2634.407.  The  court  in  which  the  action  is  brought  may  assess  against 
the  individual  a  civil  pen^  in  any  amount  not  to  exceed  $5,000,  as  provided  by  section  102(f)(6)(CXii)  of  the  Act. 

Sec.  2634.703  Misuse  of  public  reports. 

The  Attorney  General  may  bring  a  civil  action  against  any  peiuon  who  obtains  or  uses  a  report  filed  under  this  part 
for  any  purpose  prohibited  by  section  10S(c)(1)  of  the  Act  as  incorporated  in  2634.603(f).  The  court  in  S  which  the  action  Is 
brought  may  assess  against  the  person  a  penalty  in  any  amount  not  to  exceed  $10,000.  as  provided  by  section  105  cf  the 
Act.  This  remedy  shall  be  in  addition  to  any  other  remedy  avaitabie  urKler  statutory  or  common  law. 

Sec.  2634.704  Late  filing  fee. 

(a)  In  general.  In  accordarroe  with  section  104(d)  of  the  Act  any  reporting  individual  who  is  required  to  file  a  public 
finarKial  disclosure  report  by  the  provisiorrs  of  this  part  shall  remit  a  late  filing  fee  of  $200  to  the  appropriate  agency,  payable 
to  the  U.S.  Treasury,  if  such  report  is  filed  more  than  thirty  days  after  the  later  of; 

(1)  The  date  such  report  is  required  to  be  filed  pursuantto  the  provisions  of  this  part  or 

(2)  The  last  day  of  any  filing  extensiori  petted  granted  pursuant  to  2634.201  (f). 

(b)  Exceptions. 

(1 )  The  Director  of  the  Offioe  of  Government  Ethics  may  waivo  the  late  filing  fee  if  he  determines  that  the 
delay  in  filing  was  caused  by  extraordinary  droumstanoee  which  made  the  delay  reasonably  necessary. 

(2)  Any  request  for  a  waiver  of  this  filing  fee  provision  must  be  mads  in  writing  end  submitted  with 
supporting  documentation  to  the  designated  agetKy  sthios  offioW.  That  official  shall  review  the  request,  and  than  forward  it. 
wito  an  opinion  on  the  merite,  to  the  Office  of  Government  Ethics. 

(c)  Procedure. 

(1)  The  designated  agency  ethics  official  shall  maintain  a  record  of  the  due  dates  for  all  public  reports 
which  the  employees  d  that  agerwy  must  file,  along  with  the  now  filing  dates  under  extensions  which  have  been  granted. 

Each  report  received  by  the  agency  shall  be  marked  with  the  date  of  receipt.  For  any  report  which  has  r>ot  been  received  by 
the  end  of  the  period  specifiod  in  paragraph  (a)  of  this  section,  the  agetKy  shall  adv^  the  delinquent  filer,  in  writing,  that: 

(i)  Because  his  financial  disclosure  report  is  more  than  thirty  days  overdue,  a  $200  late  filing  fee 
will  become  due  at  the  time  of  filing,  by  reason  of  ssdion  104(d)  of  the  Act  and  2634.704; 

(«)  The  filer  is  directed  to  remit  to  the  agency,  with  the  completed  report  the  $200  fee,  payable 
to  the  United  States  Treasury; 

(i)  If  the  (Her  fails  to  remit  the  $200  fee  when  filing  his  late  report  it  shall  be  subject  to  agency 
debt  collection  procedures;  arte 

(iv)  If  extraordinary  cfrcumstanoaa  aidst  that  would  justify  a  request  for  a  fee  waiver,  pursuant  to 
paragraph  (b)  of  this  section,  such  request  and  supporting  documentation  must  be  submitted  immediatoly. 

(2)  Upon  receipt  from  the  reporting  individual  of  the  $200  late  filirrg  fee,  the  collecting  ageiKy  shall  rKte 

the  payment  in  its  records,  arte  shall  then  forward  the  money  to  the  U.S.  Treasury  for  dep^  as  miscellaneous  nKieipte,  in 
accordance  with  31  U.S.C.  3302  and  section  8030.30  of  Volume  1  of  the  Treasury  Financial  Manual.  If  payment  is  not  * 
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forthcoming,  agency  debt  collection  procedures  shall  be  utilized,  which  may  include  salary  or  administrative  offset,  initiation  of 
a  tax  refund  offset,  or  other  authorized  action. 

(d)  Lata  filing  fee  not  exclusive  remedy.  The  lata  filing  fee  is  in  addition  to  other  sanctions  which  may  be  imposed  for 
late  filing.  See  2634.701  of  this  aubpart 


(e)  Confidential  filers.  The  late  filing  fee  does  not  apply  to  confidential  filers.  Late  filing  of  confidential  reports  will  be 
handled  administratively  under  2634.701(d)  of  this  subpart 


SUBPART  H:  ETHICS  AGREEMENTS 


Sec.  2634.801  Scope. 

This  subpart  applies  to  ethics  agreements  made  by  any  reporting  Individual  under  either  subpart  B  or  I  of  this  part 
to  resolve  cotential  or  actual  conflicts  of  interest 

Sec.  2634.802  Requirements. 

(a)  Ethics  agreement  defined  The  term  ethics  agreement  shall  include,  for  the  purposes  of  this  subpart,  any  oral  or 
written  promisa  by  a  reporting  individual  to  undertake  specific  actiom  In  order  to  alleviate  an  actuni  or  apparent  conflict  of 
interest,  such  as: 


(1 )  Preparation  of  a  writtan  instrument  for  recusing  (disqualifying)  the  individual  from  orxr  or  more 
particular  matters  or  categories  of  official  action; 

(2)  Divestiture  of  a  financial  interest; 

(3)  Resignation  ttom  a  position  with  a  non-Faderal  business  or  other  entity; 

(4)  Procurement  of  a  waiver  pursuant  to  18  U.S.C.  20e(b)(1 )  or  (bK3);  or 

(5)  Establishment  of  a  qualified  blind  or  diversified  trust  ur>der  the  Act  and  subpart  D  of  this  part. 

(b)  Time  limit  The  ethics  agreement  shall  specify  that  the  individuat  must  oompleta  the  action  which  he  or  She  has 
agreed  to  undertake  within  a  period  not  to  exceed  three  months  from  the  date  of  the  agreement  (a  of  Senate  confirmation,  if 
applicable).  Exoeptioris  to  the  thres’month  tieadline  can  be  made  In  caiea  of  unusual  hardship,  as  detemined  by  the  Office 
of  Government  Ethics,  for  those  ethics  agreements  which  are  submitisd  to  it  (see  2634.803  (a),  (b),  or  (c)  of  this  sitbpart),  or 
by  the  designated  agerwy  ethics  official  for  all  other  ethics  agreements. 

Example.  An  official  of  the  ABC  Aircraft  Company  is  nominated  to  a  Department  of  Defense  position  requiring  the 
advice  and  consent  of  the  Senate.  As  a  oonditkm  of  assuming  the  position,  the  individual  has  agreed  to  divest  himself  of  his 
ABC  Aircreft  stock  which  he  recently  aoquired  while  he  was  an  officer  with  the  company.  However,  the  Securities  and 
Exchange  Commission  prohibits  officers  of  public  corporations  from  deriving  a  profit  from  the  sale  of  stock  in  the  corporation 
in  which  they  hold  office  within  six  months  of  acquiring  the  stock,  arrd  directs  that  any  such  profit  must  be  returned  to  the 
issuing  corporation  or  its  stock  holders.  Since  meeting  the  usual  three-month  time  Nrnit  specified  in  this  subpart  for  satisfying 
an  ethics  agreement  might  entail  losing  any  profit  that  could  be  realized  on  the  sale  of  this  stock,  the  nominee  requests  that 
the  limit  be  extended  beyond  the  six-month  period  imposed  by  the  (k)mmission.  Written  approval  would  have  to  be  obtained 
from  the  Office  of  Govemmerrt  Ethics  to  extend  the  customary  three-month  period 

Sec.  2634  803  Notification  of  etiiios  agrasmants. 

(a)  Nominees  to  positions  require  the  advice  and  consent  of  the  Serwte. 

(1 )  In  the  case  of  a  nominee  referred  to  in  2634.201(c),  the  designated  agency  ethics  official  shall  include 
with  the  report  submitted  to  the  Office  of  Government  Ethica  any  ethics  agreement  which  the  nominee  has  made. 

(2)  A  designated  agency  ethics  official  shall  immediately  notify  the  Office  of  Govamment  Ethics  of  any 
ethics  agreement  of  a  nominee  which  is  ma^  or  beoomee  known  to  the  designated  agency  ethics  official  after  the 
submission  of  the  nominee's  report  to  the  Office  of  Government  Ethios.  This  requkern^  Includes  an  ethics  agreement  made 
between  a  nominee  and  the  Senate  oonfinnation  committee.  The  nominee  shsi  immediately  report  to  the  designated  agency 
ethics  official  any  ethics  agreement  made  with  the  committee. 

(3)  The  Office  of  Government  Ethics  shall  immediately  apprise  the  deeignatod  agency  ethics  officiai  and 
the  Serrate  confirmation  committee  of  any  ethics  agreements  made  directly  between  the  nominee  and  the  Office  of 
Government  Ethics. 

(b)  Incumbents  in  positions  requiring  the  advice  and  conserrt  of  the  Senate.  In  the  case  of  a  position  which  required 
the  advice  and  consent  of  the  Senate,  the  designated  agency  ethics  official  shall  keep  the  Office  of  Government  Ethics 
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apprised  of  any  ethics  agreements  which  the  incumbent  makes,  or  which  become  known  to  the  designated  agency  ethics 
official  during  the  incumbent's  term  in  his  position 

(c)  Designated  agency  ethics  official  not  holding  advice-and-consent  positions,  and  employees  of  the  Offices 
referred  to  in  2634.602(c)(1  }(v).  A  designated  agency  ethics  official  who  has  entered  into  an  ethi^  agreemerrt,  and  who  is 
neither  a  nominee  to,  nor  an  incumbent  in,  a  position  which  requires  the  advice  and  consent  of  the  Senate  as  well  as  each 
employee  of  the  Executive  Office  of  the  President  or  the  Office  of  the  Vice  President  who  is  referred  to  in  26M.602(cX1  Kv), 
shall  include  with  his  initial  financial  disclosure  report  submitted  to  the  Office  of  Government  Ethics  any  ethics  agreement 
undertaken  by  such  official  or  employee.  He  shall  also  apprise  the  Office  of  Government  Ethics  promptly  of  any  subsequent 
ethics  agreement. 

(d)  Other  reporting  Individuals.  Other  reporting  individuals  desiring  to  enter  into  ethics  agreement  may  do  so  with 
the  designated  agency  ethics  official  for  the  employee's  agerrcy.  Where  an  ethics  agreement  has  been  made  with  someone 
other  than  the  designated  agency  ethics  official,  the  officer  or  employee  involved  shall  promptly  apprise  the  designated 
agency  ethics  official  of  the  agreement. 

Sec.  2634.804  Evidence  of  compliance. 

(a)  Requisite  evidence  of  action  taken. 

(1 )  For  ethics  agreements  Of  rwminees  to  positions  requiring  the  advice  and  coi^sent  of  the  Senate, 
evidence  of  any  action  taken  to  comply  with  the  terms  of  such  ethics  agreements  shall  be  submitted  by  the  designated 
agency  ethics  official,  upon  receipt  of  the  evidertoe,  to  the  Office  of  Government  Ethics  and  to  the  Senate  confirmation 
committee. 


(2)  For  ethics  agreements  of  incumbents  in  positions  Wh’ch  required  the  advice  and  consent  of  the 
Senate,  evidence  of  any  action  taken  to  comply  With  the  terms  of  such  ethics  agreements  shall  be  submitted  promptly  by  the 
designated  agency  ethics  official  to  the  Office  Of  Government  Ethics.  designated  agency  elliics  official  or  an  employee 
referred  to  in  2634.803(c)  of  this  subpart  who  is  neither  a  nominae  to,  rv>r  an  incumbent  in,  an  adviue-and-cortsent  position, 
must  also  promptly  send  evidence  of  any  action  taken  to  comply  With  the  terms  of  an  ethics  agreement  to  the  Office  Of 
Government  Ethics. 


(3)  In  the  Case  of  all  other  reporting  individuals,  evidence  of  any  action  taken  to  comply  With  the  terms  of 
an  ethics  agreement  must  be  sent  promptly  to  the  designated  agency  ethics  officiat. 

(b)  The  following  materials  and  any  other  appropriate  infonnation  constitute  evidence  of  the  action  taken; 

( 1  )  Recusal.  A  copy  of  any  recusal  instrument  listing  and  describing  the  specific  matters  or  subjects  to 
which  the  recusal  applies,  a  statement  of  the  method  by  which  the  agency  will  enforce  the  recusal,  and  a  list  of  the  positions 
of  those  agency  employees  involved  in  the  enforcement  (i.e.,  the  individuars  immediate  subordinates  and  supervisorB). 

Example.  A  new  employee  of  a  Federal  safety  board  owns  stock  in  Nation  vide  Airlines.  She  has  entered  into  an 
ethics  agreement  to  recuse  herself  from  participating  in  any  accident  investigations  involving  that  company's  aircraft  until 
such  time  as  she  can  complete  a  divestiture  of  the  asset.  She  must  give  a  copy  of  the  recusal  instrument  to  her  immediate 
subordinates  and  supervisors,  and  to  the  designated  agency  ethics  official.  employee  has  also  agreed  to  recuse  herself 
from  any  particular  matter  (as  that  term  Ks  used  in  16  U.S.C.  208)  that  might  arise  with  respect  to  any  of  her  present  or  future 
holdings.  There  is  rv)  requirement  fo  execute  a  recusal  irwtrument  for  this  type  of  general  recusal,  benuse  it  is  simply  a 
promise  to  abide  by  the  terms  of  the  statute. 

(2)  Divestiture  or  resignation.  Written  notificaiion  that  the  divestiture  or  resignation  has  occurred. 

(3)  Waivers  A  copy  Of  any  waivers  issued  pursuant  to  18  U.S.C.  208(b)(1 )  or  (b)(3)  and  signed  by  the 
appropriate  supervisory  official. 

(4)  Blind  or  diversified  trusts.  Infomiation  required  by  subpart  D  Of  this  part  to  be  submitted  to  the  Office 
Of  Government  Ethics  for  its  certification  of  any  qualified  trust  instrument.  If  the  Office  Of  Government  Ethics  does  rwt  certify 
the  trust,  the  des^nated  agency  ethics  official  and,  as  appropriate,  the  Senate  confirmation  committee  should  be  informed 
immediately. 

Sec.  2634.80S  Retention. 

Records  of  ethics  agreements  and  actions  described  In  this  subpart  shall  be  maintained  with  the  individual's 
financial  disclosure  report  at  the  agorKy  and  additionally,  in  the  case  Of  filers  described  in  paragraphs  (a),  (b),  and  (c)  of 
2634.803  of  tiiis  subpart,  at  the  Office  of  Government  Ethics. 


//First  Aiiicndniciit  (Cli  1,  11/2/94) 
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SUBPART  I:  CONFIDENTIAL  FINANCIAL  DISCLOSURE  REPORTS 
Sec.  2634.901  Policies  of  confidential  financial  disclosure  reporting. 

(a)  The  confidential  financial  reporting  system  set  forth  in  this  subpart  is  designed  to  complement  the  public 
reporting  system  established  by  title  I  of  the  Act  High-level  officials  in  the  executive  branch  are  required  to  report  certain 
financial  interests  publicly  to  ensure  that  every  citizen  can  have  confidence  in  the  integrity  of  the  Federal  Government.  It  is 
equally  important  in  order  to  guarantee  the  efficient  artd  hortest  operation  of  the  Government  that  other,  less  senior,  executive 
branch  eniployees,  whose  Government  duties  involve  the  exercise  of  significant  discretion  in  certain  sensitive  areas,  report 
their  financial  interests  arxi  outside  business  activities  to  their  employing  agencies,  to  facilitate  the  review  of  possible  conflicts 
of  interest.  These  reports  assist  an  agerwy  in  administering  its  ethics  program  and  counseling  its  employees.  Such  reports 
are  filed  on  a  confidential  basis. 

(b)  The  confidential  reporting  system  seeks  from  employees  only  that  information  which  is  relevant  to  the 
administration  and  application  of  criminal  conflict  of  interest  laws,  administrative  standards  of  corKluct,  and  agency-specific 
statutory  and  program-related  restrictions.  The  basic  content  of  the  reports  required  by  2634.807  of  this  subpart  reflects  that 
certain  information  is  generally  relevant  to  all  agertcies.  However,  dep^ing  upon  an  agertcy's  authorized  activities  and  any 
special  or  unique  drcumstartces,  additional  information  may  be  necessary.  In  these  situatiorts,  and  subject  to  the  prior  written 
approval  of  the  Director  of  the  Office  of  Government  Ethics,  agencies  may  formulate  supplemental  reporting  requirements  by 
following  the  procedures  of  2634.103  and  2634.601(b). 

(c)  This  subpart  also  allows  an  agency  to  request,  on  a  confidential  basis,  additional  infom^tion  from  persons  who 
are  already  subject  to  the  public  reporting  requirements  of  this  part  The  public  reporting  requirements  of  the  Act  address 
Govemmentwide  concerns.  The  refxxting  requirements  of  this  subpart  allow  agencies  to  confront  special  or  unique  agency 
concerns.  If  those  concerns  prompt  an  agency  to  seek  more  extensive  reporting  from  employeas  who  file  public  reports,  it 
may  proceed  on  a  confidential,  rtonpublic  basis,  with  prior  written  approval  from  the  Director  of  the  Office  d  Government 
Ethics,  urKler  the  procedures  of  2634.103  arxl  2634.601(b). 

(d)  The  reports  filed  pursuant  to  this  subpart  are  specificaliy  characterized  as  'oortfidential,*  and  are  required  to  be 
withheld  from  the  public,  pursuant  to  section  107(a)  of  the  Act  Section  107(a)  leaves  no  discretion  on  this  issue  with  the 
agencies.  See  also  2634.604.  Further,  Executive  Order  12674  as  modified  by  Executive  Order  12731  provides,  in  section 
201(d),  for  a  system  of  nonpublic  (confidential)  executive  branch  financial  disclosure  to  complement  the  Act's  system  of  public 
disclosure.  The  confidential  reports  provided  for  by  this  subpart  contain  sensitive  commercial  stkI  financial  information,  as 
well  as  personal  privacy-protected  information.  Th^  reports  and  the  information  which  they  contain  are,  accordingly,  exempt 
from  being  released  to  the  public,  under  exemptions  3  (A)  and  (B),  4,  and  6  of  the  Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  5S2(bK3)  (A)  and  (B),  (b)(4),  and  (bK6).  Additional  FOIA  exemptions  may  apply  to  particulitr  reports  or  portiora  of 
reports.  Agency  personnel  shall  not  publicly  relMse  the  reports  or  the  information  \^i^  thm  reports  contain,  except 
pursuant  to  an  order  issued  by  a  Federal  court  or  as  otherwise  provided  under  applicablo  provisions  of  the  Privacy  Act  (B 
U.S.C.  S52a), 

and  in  the  OGE/GOVT-2  Govemmentwide  executive  branch  Privacy  Act  system  of  records,  as  well  as  any  applicable  agency 
records  system.  If  an  agency  statute  requires  the  public  r^xxting  of  certain  information  and,  for  purposes  of  convenience,  an 
agerwy  chooses  to  oollsct  that  information  on  the  confidential  report  form  filed  under  this  subpait  only  the  special  ststutory 
information  may  be  released  to  the  public,  pursuant  to  the  terms  of  the  statute  under  which  it  was  collectad. 

(e)  Executive  branch  agerrcies  hire  or  use  the  paid  and  unpaid  services  of  many  ir>divib.<,ils  on  an  advisory  or  other 
less  than  full-time  basis  as  special  Government  employees.  These  employees  may  include  experts  e.>i  consuHants  to  the 
Govemnrwnt  as  well  as  members  of  Government  advisory  oommittsos.  It  is  important  for  those  agancies  that  utilize  such 
services,  and  for  the  individuals  who  provide  the  sarvfoes,  to  anticipats  and  avoid  real  or  apparent  conflicts  of  intarest  The 
confidential  financial  disclosure  system  promotes  that  goal,  with  special  Government  employaes  among  those  required  tu  file 
confidential  reports. 

(f)  For  additional  policies  and  definitions  of  terms  applicable  to  both  the  public  arxi  confidential  reporting  systems, 
see  2634.104  and  2634.105. 

Sec.  2634.802  Transition  to  the  new  confidential  financial  dlsdosura  reporting  system. 

(a)  The  new  confidential  financial  disdosure  reporting  system  for  executive  branch  departments  and  agencies 
established  by  this  subpart  wtil  become  effective  on  October  5, 1892.  Until  this  subpart  becomes  effective,  each  axacutive 
agency  shall  continue  to  comply  with  its  cunent  regulations  governing  oonfidentis;  statements  regarding  employmont  and 
financial  interests,  as  promulgated  under  prior  Executive  Order  11222,  and  5  CFR  port  735,  s  735.106  and  aubpart  D,  and  aa 
preserved  by  the  savings  clause  of  section  S02(a)  of  Executive  Order  12674  as  modified  by  Executive  Order  12731 . 

(b)  To  the  extent  feasible,  agencies  should  strive  to  ekminata  overlaps  between,  or  gaps  in.  reporting  periods  as  the 
transition  to  the  new  confidential  reporting  system  takes  place.  However,  the  reporting  periods  prescribed  under  the  new 
system,  once  effective,  must  be  followed. 
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(c)  Once  effective,  this  new  subpart  and  any  other  portions  of  this  part  applicable  to  confidential  reports  will 
supersede  5  CFR  735.106,  all  of  subpart  D  of  part  735  of  5  CFR,  and  any  iinplementing  agency  regulatkms  thereunder.  See 
also  2634.103  and  2634.601  and  2634.901  of  this  subpart  concerning  requests  for  new  special  supplemental  agency 
regulations  and  forms,  where  necessary. 

(d)  As  required  by  applicable  law  and  Executive  order,  the  confidential  statements  regarding  employment  and 
financial  interests  which  were  cdlectea  and  retained  under  existing  confidential  financial  disclosure  reporting  systems  shall 
continue  to  be  held  in  confidence.  See  section  107(aX2)  of  the  Act,  as  effective  January  1 , 1991  (as  well  as  former  section 
207(a)(2)  thereof,  which  was  effective  through  December  31, 1990),  section  502(b)  of  Executive  Order  12674  as  modified  by 
Executive  Order  12731  (and  the  prior  ethics  Executive  Orders  11222  and  12565),  and  2634.901(d)  of  this  subpart. 

Sec.  2634.903  General  requirements,  filing  dates,  and  extensions. 

(a)  Incumbents.  A  confidential  filer  who  holds  a  position  or  office  described  in  2634.904  of  this  subpart  and  who 
performs  the  duties  of  that  position  or  office  for  a  period  in  excess  of  60  days  during  the  twelve-month  period  ertding 
September  30  (including  more  than  60  days  in  an  acting  capacity)  shaN  file  a  confidential  report  corttaMng  the  information 
prescribed  in  2634.907  and  2634.908  of  this  subpart  on  or  before  October  31  imnnediately  following  that  period.  For 
confidential  filers  urxier  2634.904(c)  of  this  subpart  consult  agency  supplemental  regulations. 

(b)  New  entrants. 

(1 )  No  later  than  30  days  after  assuming  a  new  position  or  offioe  described  in  2634.904  of  this  subpart 
(which  also  encompasses  the  reappointment  or  redasignation  of  a  special  Government  employee,  includirtg  one  who  is 
serving  on  an  advisory  committee),  a  confidential  filer  shall  fiie  a  confidential  report  containing  the  information  prescrfoed  in 
2634.907  and  2634.908  of  this  subpart.  For  oonfidantial  fUars  under  2634.904(c)  of  this  subport,  consult  agency  supplemental 
regulations. 


(2)  However,  no  report  shaN  be  required  if  the  individual; 

(i)  Has,  within  30  days  prior  to  assuming  his  poaitoi,  Mt  anothar  poaition  or  oflioa  refaned  to  In 
2634.904  of  this  subpart  or  in  2634.202,  and  has  previously  satisfied  the  reporting  requirements  appiicabla  to  that  former 
position,  but  a  copy  of  the  report  filed  by  the  individual  while  in  that  position  should  be  made  available  to  the  appointing 
agency,  and  the  irfoividual  must  comply  with  any  agertcy  requirament  for  a  supplementery  report  for  the  new  position; 

(ii)  Has  already  fHod  such  a  report  in  oonnection  with  oonsidoration  for  appointment  to  the 
position.  Thesgency  may  request  that  the  individual  update  such  a  report  If  more  than  six  months  has  s)q)iradainoe  It  was 
filed. 


(3)  Notwithstanding  the  flNng  deadline  pteaorfood  in  paragraph  (bX1)  of  fhia  section,  agendas  may  at  ttiair 
discretion,  require  that  prospective  entrants  IrrtD  positions  descrfoed  in  2634.904  of  this  subpart  tile  their  new  antrsrrt 
confidential  financial  disclosure  reports  prior  to  serving  in  such  positions,  to  insure  that  there  are  no  insurmountable  ethics 
concerns.  Additionany,  a  special  Government  employee  a4io  has  been  appointed  to  serve  on  an  advisory  oommittaa  shal  Me 
the  required  report  before  any  advice  is  rendered  by  the  employee  to  the  agency,  or  In  no  event,  later  than  the  first  oommittoe 
meeting. 


(c)  Advisory  committee  definition.  For  purposes  of  this  subpart,  the  term  advisory  oommiilee  shal  have  the  meareng 
given  to  that  term  under  section  3  of  the  Federal  ArMsory  Committae  Ac*.  (S  U.S.C.  app).  Speoifioally,  K  meani  any 
committee,  board,  oommissien,  council,  oonferanoe,  pand,  task  foroa,  or  other  similar  group  which  is  establishad  ^  stdute 
or  reorganization  plan,  or  establishod  or  utHizad  by  the  Praeidont  or  one  or  more  sgendes,  in  thaintoraet  of  obtaining  sdvieo 
or  recommerKtationa  for  the  President  or  one  or  more  agencies  or  officers  of  the  Federal  Oovemment  Such  term  includes 
any  subcommittae  or  other  subgroup  of  any  advisory  committee,  but  does  not  include  the  Advisory  Commission  on 
Intergovammental  Relations,  the  Commission  on  Govammerrt  Procurement,  or  any  committee  composed  wholly  of  full-time 
officers  or  employees  of  the  Federal  Government 

(d)  Extensions.  The  agency  reviewing  official  may,  for  good  cause  shown,  grant  to  any  employee  or  class  of 
errrpioyees  a  filing  extension  or  several  extensions  totiling  not  more  than  90  days. 

Sac.  2634.904  ConfWantial  (Nor  daftned. 

The  term  confidential  Mor  indudes: 

(a)  Each  officer  or  employee  In  the  axacutivt  branch  whose  position  is  classified  at  OS-1S  or  below  of  the  Oeneral 
Schedule  prescribed  by  5  U.S.C.  tQ32,  or  the  rate  of  basic  pay  for  which  m  fixed,  other  than  under  the  Oenerai  Schedula.  at  a 
rata  which  is  leas  than  12016  of  ths  minimum  rats  of  basic  pay  for  OS-15  of  the  Gerwral  Schadulo;  each  offioar  or  amployoa 
of  the  Unitsd  States  Postal  Service  or  Postal  Rats  Commission  whoae  basic  rats  of  pay  is  less  than  12011  of  the  minimum 
rate  of  basic  pay  tar  GS-1S  of  the  Garraral  Scheduio.  each  member  of  a  uniformad  service  whose  pay  grade  is  less  than  0-7 
under  37  U  S  C  201;  arrd  each  offioar  or  amployea  in  any  other  position  detarminad  by  the  desigrtalad  agency  ethics  offidsl 
*0  be  of  equal  classification;  if 
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<1 )  The  agency  condudes  that  the  duties  and  responsitsilities  of  the  employeo's  position  require  that 
emptcyee  to  participate  personally  and  substantially  through  decision  or  the  exercise  of  significant  judgment,  in  taking  a 
Government  action  regarding; 

(i)  Contracting  or  procurement; 

(M)  Administering  or  moritoftng  grants,  subsidies.  Koenaes,  or  other  fadaraRyoontarrad  financial 

or  operational  benefits; 


(i)  Regulating  or  auditing  any  non-Fadaral  entity;  or 

(iv)  Other  activitiea  in  wRtich  the  find  daciaion  or  action  vdl  have  a  direct  and  substantial 
ecorwmic  effect  on  the  interests  of  any  non-Fedaral  antity;  or 

(2)  Th9  agsncy  ooncludw  thst  th>  dutfM  snd  of  Iho  ofTy)loyM*8  position  Iho 

amployaa  to  file  such  a  raport  to  avoid  inwolvamont  in  a  real  or  appafant  conflict  of  Mmst,  and  to  carry  out  the  purposes 
behind  any  statute,  Exsculiva  order,  ruts,  or  regulation  appiioabla  to  or  adminiatarad  by  that  amployaa.  PoaitionB  ahich  might 
be  aubjact  to  a  raportirtg  raquiramant  under  this  subparagraph  inotuda  those  aiiih  duilM  aihich  Invoiva  Irtvaatigating  or 
prosecuting  violationa  of  criminal  or  civil  law. 

Example  1 .  A  contracting  offloar  drafta  the  raquasts  for  propoaalB  for  data  prooaastog  aquipmant  of  significant  value 
which  is  to  ba  purchased  by  hia  agency.  Ha  works  vdIhsubstMilialIndapondanoa  of  action.  The  confracting  officer  should  be 
raquirad  to  fMa  a  confidential  financial  dndoaura  raport 

Example  2.  An  agency  anvirortmontal  anginoor  inapocts  a  manuteeturing  plant  to  aauartain  vdtalhar  the  plant 
compliaa  with  a  permit  to  ralaaaa  a  certain  affluent  Into  a  navbystraam.  Any  vtoMtoncif  the  permit  standards  may  result  in 
civil  pamltias  for  the  plant,  and  in  criminal  panaltiea  for  tha  ptard^  managaroant  baaed  upon  any  action  which  they  to(A  to 
craata  tha  violation.  If  tha  agartoy  artgirtaar  datarminaa  that  tha  plard  does  rtot  mad  tha  permit  raquiramanla,  ha  can  raquira 
tha  plant  to  tarminata  ralaaaa  fifths  affli  rant  laitfl  tha  piant  latiiflti  tht  pinnlt  atanrtswtf  Baoauaa  tha  af^btaar  skaroisaa 
substantial  dlaoration  In  regulating  tha  plantdaetivitiaa.  and  baoauaa  hia  fl^dacialonawi  have  a  substantial  acenotnic 
•fivci  on  mo  pionro  miiroon,  mo  onQmoof  onouKi  do  ro^uvoo  m  iio  o  oonnoonooi  imonoioi  oiooioouro  fopofx. 

(b)  Unlaaa  raquirad  to  fils  public  financial  diaoioaurs  raporta  by  aubpait  B  of  this  part  al  SMBOuliva  branch  special 
Govamment  amptoyaaa  as  defined  In  16  U.S.C  202(a)  and  2g34.105(a),  Ineluding  thcaa  who  aarva  on  advtacry  committaaa. 
Tho  tomn  ooooiol  nfiyommonf  oiTiakM>ooo  dooo  not  Inoludo  on  oiMooiv  oonvnilloo  mombor  who  omvoo  onlv  oo  o 
rspraaartiadva  of  an  industry  cf  ether  outakfo  aiitit)i  or  who  is  itnutf  a  Fadaral  ampleyea. 

Exam, da  1 .  A  conaultanf  to  an  agency  paitodically  adviaaa  the  agency  regerding  important  foreign  poiioy  mattere. 
The  ooneuttent  muif  file  e  oonflderfiiel  report  If  he  ie  reteined  ae  a  epedal  Qcvemmant  emptoyae  and  not  an  ir«dependent 
contractor. 

Exampla2.  An  ocMoofy  oonwnltioo  fnombor  (who  io  not  o  pfhwto  Qniup  fopfooonlotivo)  oMondo  four  oonwtitloo 
mootinoi  ovofY  voor  In  nfnv*^  Ipi  an  ononrY  ^*^0  Ite  eomoonsition  io  roooiviod  bv  tho 

oorrxrrittoa  member,  other  than  travel  expentee.  The  edviewy  oommittaa  member  muet  Me  e  ocrrflderrtiel  discloeura  report, 
since  she  is  a  special  Govsnimetrt  amptoyaa. 

(c)  Each  pubic  Mar  rsiarred  to  In  2834.202  on  pubRo  dieofoeure  who  ie  requlrod  by  agency  regulelione  ieeuad  in 
aooordanoa  vwth  2834.807(b)  of  this  eubpart  to  Me  a  aupplamantat  oonfidantial  finanoiai  diaotoaure  report  which  contains 
fwOcmoDon  moi  w  rnofo  OMonoM  wwi  mo  mpofmooon  roiiuiroo  vi  mo  ropofonQ  moMCMoro  puDOO  imononi  oiooioouro  ropori 
urrder  this  part. 

(d)  Any  employee  w4w,  rwtvwthetonding  his  sxdusion  from  ths  pubic  financial  reporting  requiremanto  of  this  part  by 
virtue  of  a  determination  urrdar  2^  203,  la  oovarad  by  tha  crilarla  of  paragraph  (a)  of  this  section. 

Sac.  2d34.M$  Exetuatone  Mom  fNing  raqubomanta. 

Any  inrtivifiial  or  ctaaa  of  ixltvirtiiaia.  tooiuding  apaoial  Oovammcnt  amptoyaaa,  daacribad  in  2634.804  of  this  aubpart,  may  ba 
axoludad  from  al  or  a  porlicn  of  ttia  oonfidoniBl  reporting  raquiramonbi  of  this  aubpsrt,  whan  tha  agency  head  or  daat^a 
ooforTTimoo  mil. 


(a)  The  cubes  of  ■  position  mtote  ramoto  the  poaafliMty  that  the  Inoumbanl  vdi  be  invcivad  in  a  real  or  apparent 
oontict  of  intoreat; 

(b)  Tha  dutioa  of  a  poaMon  Invoiva  such  a  low  lavat  of  reaponaibily  that  tha  submission  of  a  oonfidantial  financial 
dndoaura  raport  m  unnaoeasary  bacauaa  of 

(1 )  The  substontW  dsgraa  of  auparvnion  and  review  over  tha  poeibon:  or 

(2)  Tha  incenaaquanbal  affect  of  any  potential  oonMcl  on  tho  idagrtty  of  tha  Oovammant;  or 
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(c)  The  use  of  an  aKemative  procedure  approved  in  writing  by  the  Office  of  Government  Ethics  is  adequate  to 
prevent  possible  conflicts  of  interest. 

Example  1 .  An  agency  special  Government  employee  who  Is  a  draftsman  prepares  the  drawings  to  be  used  by  an 
agency  in  soliciting  bids  for  construction  work  on  a  bridge.  Because  he  is  not  involved  in  the  contracting  process  associated 
with  the  construction,  the  likelihood  that  his  actions  will  create  a  conflict  of  interest  is  remote.  The  draftsman  need  mt  be 
required  by  the  agency  to  file  a  confidential  finarKial  disclosure  report. 

V 

Examiole  2.  An  investigator  is  principally  assigned  as  the  field  agent  to  investigate  alleged  violations  of  conflict  of 
interest  laws.  The  investigator  works  under  the  direct  supervision  of  an  agent-in-charge.  The  agent-in-charge  reviews  all  of 
the  investigator's  work  product  and  then  uses  those  materials  to  prepare  the  agency's  report  which  is  submitted  under  his 
own  name.  The  agency  may  decide  rurt  to  require  the  investigator  to  file  a  confidential  disclosure  report. 

Example  3.  A  nonsupervisory  auditor  at  an  agency  is  regularly  assigned  to  cases  involving  possible  loan 
improprieties  by  financial  institutions.  Prior  to  undertaking  each  enforcement  review,  the  auditor  reviews  the  file  to  determine  if 
she,  her  spouse,  minor  or  dependent  child,  or  any  general  partner,  organization  in  which  she  serves  as  an  officer,  director, 
trustee,  employee,  or  gerreral  partner,  or  organization  with  which  she  is  negotiating  or  has  an  agreement  or  an  arrangement 
for  future  employment,  or  a  close  friend  or  relative  is  a  subject  of  the  investigation,  or  will  be  in  any  way  affected  by  the 
investigation.  Once  she  determines  that  there  is  rw  such  relationship,  she  signs  and  dates  a  certification  which  verifies  that 
she  has  reviewed  the  file  and  has  determined  that  no  conflict  of  interest  exists.  She  then  files  the  certification  with  the  head  of 
her  auditing  dpHsion  at  the  agefKy.  On  the  other  hand,  if  she  canrrot  execute  the  certification,  she  informs  the  head  of  her 
auditing  division.  In  response,  the  division  will  either  reassign  the  case  or  review  the  conflicting  interest  to  determine  whether 
a  waiver  would  be  appropriate.  This  altomate  procedure,  if  approved  by  the  Office  of  Government  Ethics  in  wrung,  will  suffice 
for  a  conflict  of  interest  review.  Therefore,  the  agency  may  exclude  the  auditor  from  filing  a  confidential  disclosure  report 
under  this  subpart. 

Sec.  2634.906  Review  of  confidential  filer  status. 

The  head  of  each  agency,  or  an  officer  designated  by  the  head  of  the  agerrcy  for  that  purpose,  shall  review  any  complaint  by 
an  individual  that  his  position  has  been  improperly  determirred  by  the  agency  to  be  one  which  requires  the  submission  of  a 
confidential  financial  disclosure  report  pursuant  to  this  subpart  A  decision  by  the  agorKy  head  or  designee  regarding  the 
complaint  shall  be  final. 

Sec.  2634.907  Report  contents. 

(a)  Other  than  the  reports  of  confidential  filers  described  in  2634.904(c),  each  confidential  financial  disclosure  report 
filed  pursuant  to  2634.903  of  this  subpart  shall  irtclude  on  the  standard  form  prescribed  by  the  Office  of  Government  Ethics 
(see  2634.601  of  subpart  F  of  this  part)  and  in  accordance  with  instnjctions  issued  by  the  Office,  a  full  and  complete 
statement  of  information  required  to  be  reported  according  to  the  provisions  of  subpart  C  of  this  part  (except  for  those 
provisions  in  subpart  C  requiring  the  reportirrg  of  the  amounts  or  values  of  any  Hem),  with  respect  to  the  following; 

(1)  Interests  in  property.  AN  the  interests  in  property  specified  by  2634.301; 

(2)  IrKome.  All  the  irrcome  items  specified  by  2634.302; 

(3)  Gifts  and  reimbursements.  AN  gifts  and  reimbursements  specified  by  2634.304  (except  that  new 
entrants,  as  described  in  2634.903(b)  of  this  subpart,  need  not  report  any  information  or  gifts  and  reimbursements); 

(4)  Liabilities.  All  liabilities  specified  by  2634.305; 

(5)  Agreements  and  arrangements.  All  agreements  and  anangements  specified  by  2634  306;  and 

(6)  Oirtside  positions  All  outside  positions  specified  by  2634  307. 

(b)  For  reports  of  confidential  filers  described  in  2634.904(c)  of  this  subpart,  each  supplemental  confidential 
financial  disclosure  report  shall  include  only  the  supplemental  information: 

(1 )  Which  is  more  extensive  than  that  required  in  the  reporting  individval's  public  financial  disclosure 
report  under  this  part;  and 

(2)  Which  has  been  approved  by  the  Office  of  Goverrvnent  Ethics  for  collection  by  the  agency  concerned, 
as  set  forth  in  supplernental  agency  regulations  and  forms,  issued  under  2634.103  and  2634.601  (bKsse  2634.901  (b)  and  (c) 
of  this  subpart) 

Sec.  2634.908  Reporting  penods. 

(a)  Incumbents  Each  confidential  financial  disclosure  report  filed  under  2634  903(a)  of  this  subpart  shall  include  on 
the  standard  form  prescribed  by  the  Office  of  Government  Ethics  and  in  accordance  with  instructions  issued  by  the  Office,  a 
full  artd  complete  statement  of  the  information  required  to  be  reported  according  to  the  provisions  of  this  subpart  for  the 
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preceding  tvi'elve  months  ending  September  30,  or  for  any  portion  of  that  period  not  covered  by  a  previous  confidential  or 
public  financial  disclosure  report  filed  under  this  part. 

(b)  New  entrants.  Each  confidential  financial  disclosure  report  filed  under  2634.903(b)  of  this  subpart  shall  include, 
on  the  standard  form  prescribed  by  the  Office  uf  Government  Ethics  and  in  accordance  with  instnxilions  iskied  by  the  Office, 
a  fuil  and  complete  statement  of  the  information  required  to  be  reported  according  to  the  provisions  of  this  subpart  for  the 
preceding  twelve  months  from  the  date  of  filing. 

Sec.  2634.909  Procedures,  penalties,  and  ethics  agreements. 

(a)  The  provisions  of  subpart  F  of  this  part  govern  the  filing  procedures  and  forms  for,  and  the  custody  and  review 
of,  confidential  disclosure  reports  filed  under  this  subpait 

(b)  For  penalties  and  remedial  action  which  apply  in  the  event  that  the  reporting  individual  foils  to  file,  falsifies 
information,  or  files  late  with  respect  tc  confidential  financial  disclosure  reports,  see  subpart  G  of  this  part. 

(c)  Subpart  H  of  this  part  on  ethics  agreements  applies  to  both  the  public  and  confidential  reporting  systems  under 

this  part. 


SUBPART  J:  CERTIFICATES  OF  DIVESTITURE 

Sec.  2634.1001  Nonrecognition  for  sales  to  comply  with  conflict  of  Interest  requirements;  general  considerations. 

(a)  Purpose.  This  subpart  establishes  the  procedures  and  policies  of  the  Office  of  Government  Ethics  with  respect 
to  the  issuance  of  Certificates  of  Divestiture  purSLiant  to  section  1043  of  the  Internal  Revenue  Code  of  1986  (hereinafter  in 
this  subpart  referred  to  as  "section  1043"). 

(b)  Scope.  Section  1 043  and  the  rules  of  this  subpart  provide  for  nonreoognition  of  gain  in  the  case  of  sales  to 
comply  with  conflict  of  interest  requirements.  The  rules  of  this  subpart  relate  to  the  issuance  of 

Certifirates  of  Divestiture  and  the  permitted  property  into  which  a  rollover  (as  such  reinvestment  are  called)  must  be  made  in 
order  for  nonrecognition  to  be  permitted.  The  substantive  and  procedural  rules  relating  to  the  tax  aspects  of  such  sales  and 
rollovers  pursuant  to  the  statutory  scheme  are  subject  to  the  jurisdiction  of  the  Internal  Revenue  Service.  Eligible  persons 
should  seek  the  advice  of  their  personal  tax  advisors  for  guidance  as  to  the  tax  aspects  of  divestiture  transactions  and 
whether  proposed  acquisitions  meet  the  requirements  for  permitted  property.  Internal  Revenue  Service  regulations  and  other 
guidance  should  be  consulted  as  to  these  matters.  Internal  Revenue  Service  requirements  for  reportng  dispositions  of 
property  and  making  an  election  not  to  r«cognize  gain  under  section  1043  must  be  followed  by  eligible  persons  wishing  to 
make  such  an  election. 

(c)  Policy.  The  Federal  purpose  reflected  in  section  1043  of  the  Internal  Revenue  Code  and  these  rules  is  to 
minimize  the  burden  of  Government  service  resulting  from  gain  on  the  sale  of  assets  for  which  divestiture  is  reasonably 
necessary  because  of  the  conflict  of  interest  laws,  in  order  to  attract  and  retain  highly  qualified  personnel  in  the  executive 
branch  and  to  ensure  the  confidence  of  the  public  in  the  integrity  of  Government  officials  and  decMon-making  processes. 

Sec.  2634.1002  Issuance  of  Certificates  of  Divestiture. 

(a)  General  rule.  Pursuant  to  section  1 043,  a  Certificate  of  Divestiture  with  respect  to  specific  property  shall  be 
issued  by  the  Diroctor  of  the  Office  of  Government  Ethics  pursuant  to  the  procedures  of  paragraph  (b)  of  this  section  upon  a 
determination  that  such  divestiture  by  an  eligible  person  as  defined  in  paragraph  (c)  of  this  section  » reasonably  necessary  to 
comply  with  16  U.S.C  208,  or  any  other  Federal  conflict  of  krtarest  stntuts,  regulation,  rule,  or  executive  order,  or  pursuant  to 
tht.-  request  of  a  congressional  committee  as  a  condition  of  oxrfirmation. 

(b)  Procedural  requirements 

(1 )  Required  submissions.  A  determination  to  issue  a  Certificate  of  Divestiture  may  be  made  by  the 
Director  of  the  Office  of  Government  Ethics  only  upon  the  submission  by  the  designated  agency  ethics  official  of  the  agency 
of  employment  or  proposed  employment  of  the  individual  referred  to  in  paragraph  (c)(1)  of  this  section  of  full  arrd  complete 
case  materials  to  the  Office  of  Government  Ethics.  Such  case  materisis  shall  kKkxle: 

(I)  A  copy  of  the  written  request  from  such  individual  to  the  designated  agency  elfiios  official  to 
pursue  oertificstion  in  the  case  of  the  property  to  be  divested; 

(N)  In  the  case  of  an  individual  retaned  to  In  paragraph  (cH'l )  of  this  section  who  is  requirod  by 
the  roles  of  this  part  or  part  735  (subpart  0)  or  part  2633  or  this  tMe,  to  file  a  financial  disdosure  report  a  copy  of  the  latest 
report  which  has  been  fUed; 


(i)  A  detailed  descriplion  of  the  specific  property  as  to  which  divestiture  is  contemplated; 
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(iv)  Complete  statements  of: 

(A)  The  facts  and  drcumstaiTces  relevant  to  whether  there  is  a  reasonable  necessity 
for  divestiture  (including  a  description  of  the  position  or  applicable  statutory  citation  setting  forth  the  duties  of  the  subject 
position);  and 


(B)  Analysis  arxi  opinion  from  such  designated  agency  ethics  official  concerning  the 
application  of  the  rules  of  this  subpart  in  the  case  of  the  proposed  certification;  and 

(v)  In  lieu  of  the  materials  described  in  paragraph  (b)(1  )(iv)  of  this  section,  in  the  case  of  the  contemplated 
divestiture  of  specific  property  pursuant  to  the  request  of  a  congressional  committee  as  a  condition  of  confirmation,  such 
materials  shall  include  the  vrritten  acknowledgement  of  the  Chairman  of  such  committee  of  such  request 

(2)  Standards  for  issuance.  Certification  pursuant  to  the  rules  of  this  subpart  relates  to  the  reasonable 
necessity  for  the  divestiture  of  specific  property  pursuant  to  section  1043.  Divestiture  is  one  of  the  standard  remedial  actions 
available  to  comply  with  conflict  of  interest  statutes,  regulations,  rules,  and  executive  orders  (see  2634.604(b)(5)),  and 
certification  ameliorates  the  impact  of  a  divestiture.  In  cases  in  which  the  contemplated  divestiture  is  not  pursuant  to  the 
request  of  a  congressional  committee  as  a  condition  of  confirmation,  a  Certificate  of  Divestiture  will  be  issued  by  the  Director 
of  the  Office  of  Government  Ethics  only  if  he  cortcurs  with  the  opinion  of  the  designated  agency  ethics  official  referred  to  in 
paragraph  (b)(1  )(iv)(B)  of  this  section  that  such  divestiture  is  reasorably  necessary  to  comply  with  18  U.S.C.  208,  or  any 
other  Federal  conflict  of  interest  statute,  regulation,  rule,  or  executive  order.  Issues  relating  to  whether  the  terms  of  a 
contemplated  divestiture  constitute  a  sale  or  other  disposition  of  the  property  uirder  Internal  Revenue  Service  Rules  and  other 
tax  matters  are  under  the  jurisdiction  of  the  Internal  Revenue  Serwce.  See  2634.1001  (b). 

(3)  Documentation  of  the  certification.  Certification  shall  be  indicated  by  a  letter  from  the  Director  to  the 
eligible  party  or  his  representative. 

(c)  Eligible  person.  For  purposes  of  section  1043  and  this  subpart  the  term  ‘eligible  person'  irtdudes: 

(1 )  Any  officer  or  employee  of  the  Executive  branch  of  the  Federal  government  except  a  person  who  is  a 
special  Government  employee  as  defined  in  18  U.S.C.  202;  and 

(2)  The  spouse  artd  any  minor  or  dependent  child  of  an  individual  referred  to  in  paragraph  (c)(1)  of  this 
section  whose  ownership  of  property  required  to  be  divested  is  attributable  to  such  person  by  18  U.S.C.  208,  or  any  other 
Federal  conflict  of  interest  statute,  regulation,  rule,  or  executive  order. 

Sec.  2634.1003  Permitted  property. 

(a)  In  general.  The  categories  of  permitted  ptxjperty  into  which  roHovers  are  permitted  to  be  made  have  been  drawn 
through  the  rules  of  this  section  so  as  to  be  neutral  in  respect  of  the  vast  majority  of  Federal  programs  and  responsibilities. 

The  Internal  Revenue  Service  has  jurisdiction  with  respect  to  determinations  concerning  the  application  of  the  rules  of  this 
section  in  specific  cases  (see  2634.1001(b)).  However,  the  ethics  program  rules  applicable  to  specific  agencies  and 
positions  may  further  limit  an  eligible  pereon's  choices.  The  advice  of  the  designated  agency  ethics  official  should  be  sought 
in  this  regard.  For  example,  there  are  restrictions  on  the  purchases  of  shares  in  regulated  investment  companies  by  some 
Securities  and  Exchange  Commission  personnel  and  on  purchases  of  obligalions  of  the  United  States  by  some  officials  of  the 
Department  of  the  Treasury.  Additionally,  it  may  not  be  appropri^  frx  some  officials  of  agencies  having  international 
responsibilities  to  invest  in  mutual  funds  which  exduaively  invest  in  securities  outside  of  the  United  States. 

(b)  Definition  of  ‘permitted  property".  For  purposes  of  section  1043  and  this  subpart,  the  term  ‘pemiitted  property" 

means: 


(1 )  Any  obligation  of  the  United  States;  and 

(2)  Any  ‘diversified  investment  fund",  as  defined  in  paragraph  (c)  of  this  section. 

(c)  Diversified  investment  furKi 

(1)  Definition.  The  term  ‘diversified  investment  fund"  means  any  open-end  mutual  furtd  (which  is  a 
‘regulatsd  investment  company*,  as  defined  by  section  851  of  the  Intamal  Revenue  Coda  of  1866),  which  Ha  prospactua, 
or  any  common  trust  fund  mairttairred  by  a  bank  (which  ia  a  ‘common  trust  fund*,  as  definad  by  section  S84<a)  of  the  internal 
Revenue  Code  of  1966),  which  by  the  Nterature  it  distributes  to  proepoetive  and  current  investors  describing  its  objsctivea  and 
prsctioes,  does  not  indicate  the  objective  or  pradioe  of  devoting  Hs  investments  to  particular  or  Nmitsd  industrial,  economic,  or 
geographic  sectors. 


(2)  Ownership  limitation.  Notwithstanding  any  other  mie  of  this  paragraph  (c),  a  fund  may  not  be 
considared  to  bo  a  diversified  investment  fund  in  any  case  in  which  the  ownership  of  more  than  one  percent  of  the  market 
value  of  the  furd  would  be  attributable  to  an  individual  referred  to  in  2634.1002(c)(1 )  immediately  aftw  a  rollover. 
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Example  \ :  The  Alpha  Group  is  a  family  of  funds  which  markets  numerous  open-end  mutual  funds  which  are  typical 
of  those  generally  available  to  the  general  public: 

(I)  The  fbllCAwing  funds  of  the  Alpha  Grouo  would  be  presumed  to  be  diversified  investment  funds  for  purposes  of 
paragraph  (c)(1)  of  this  section,  unless  their  prospectuses  indicated  an  objective  or  practice  oi  devoting  their  investments  to 
particular  or  limited  industrial,  economic,  or  geographic  sectors:  the  Comnwn  Stock  Fund,  the  Growth  Stock  Fund,  the  S&P 
Index  Fund,  the  Global  Furxf  (investing  in  common  stocks  wortd-vdde),  the  Blue  Chip  Fuixi,  the  Corporate  Bond 
Fund,  the  Municipal  Bond  Fund,  and  ^  Government  Bortd  Fund  (vdiich  invests  exclusively  in  obligations  of  tfiS  United 
States). 

(ii)  The  following  funds  of  the  Alpha  Group  would  not  bo  presumed  to  qualify  as  diversified  investment  funds,  unless 
their  prospectuses  indicated  that  they  do  not  have  an  objective  or  practice  of  de\mting  their  investments  to  particular  or  limited 
ind-jstrial,  economic,  or  geographic  sectors  for  purposes  of  paragraph  (c)(1 )  of  this  section:  The  Pacific  fond,  the  Mexico 
Fund,  the  New  England  Fund,  the  Gold  Fund,  the  Commodity  Futures  Furxi,  the  Venture  Capital  Fund,  and  the  Drug  Industry 
Sector  Fund. 

Example  2:  The  Omega  Fund  is  a  closed-end  mutual  fond  which  is  listed  on  the  Now  York  Stock  Excharige.  The 
Omega  Fund  is  not  a  diversified  investment  fond,  as  only  open-end  mutual  funds  are  within  the  definition  of  that  term 
pursuant  to  paragraph  (c)(1)  of  this  section. 

Sec.  2634.1 C04  Special  rule. 

Public  access  to  Certificates  of  Divestiture.  The  Certificates  of  Divestiture  issued  pursuant  to  the  provisions  of  this  part  shall 
be  available  to  the  public  in  accordance  with  the  rules  of  2634.603  of  this  part. 
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SECTION  2. 


fUBUCJINMCIAL 


7-200.  fa^ividvtals.Reqwkid-tfirilg 

a.  Covered  Positions.  For  purposes  of  this  section,  the 
following  individuals  are  in  "covered  positions"  and  are  required  by  the  Ethics  in  Government 
Act  of  1978,  Pub.  L.  95-521  (reference  (b))  to  file  an  SF  278,  Appendbc  C  of  this  Regulation, 
vnth  their  DoD  Component  DAEO  or  designee  as  set  out  in  subsection  7-205  of  this  Regulation, 
below: 


( 1 )  Civilian  Presidential  appointees; 

(2)  Regular  and  Reserve  military  officers  whose  pay 

grade  is  0-7  or  above; 

(3)  Members  of  the  Senior  Executive  Service; 

(4)  Other  civilian  DoD  employees,  including  special 

*  Government  employees,  whose  positions  are  classified  above  GS/GM-15  prescribed  by  5  U.S.C. 
5332  (reference  (c))  or  ch/ilian  DoD  employees  under  other  pay  ^sterns  whose  rate  of  basic  pay 
is  fixed  at  or  above  120%  of  the  minimum  rate  of  basic  pay  for  a  GS/GM-15; 


(5)  DoD  employees  in  the  excepted  service  in  positions 
that  are  of  a  confidential  or  policy-making  character  unless  they  have  been  excluded  by  the 
Director,  OGE.  See  subsection  7-200.d.  of  this  Regulation,  below; 


(6)  Individuals  serving  by  appointment  under  the 
Intergovernmental  Personnel  Act,  from  State  or  local  governments,  institutions  of  higher 
education  or  other  eligible  organizations.  See  5  U.S.C.  3371-3376  (reference  (c)); 

(7)  Civilian  individuals  who  are  detailed  to  positions 
described  in  subsection  7-200.a.(3)  through  7-200.a.(5)  of  this  Regulation,  above; 


(8)  DoD  Component  DAEOs. 

b.  Waiver.  An  individual  otherwise  required  to  file  an 
SF  278,  ^pendbe  C  of  this  Regulation,  but  who  now  is  ejq>ected  to  perform  the  duties  of  a 
covered  position  for  less  than  130  days  in  a  calendar  year,  may  request  a  waiver  of  ai^  or  all 
reporting  requirements  from  the  Director,  OGE,  in  accordance  with  S  C.F.R.  2634  (r^erence  (a)) 
in  subsection  7-100  of  this  Regulation,  above. 
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c.  Exception.  An  individual  who  is  nominated  to  or  assumes 
a  covered  position  is  not  required  to  file  an  SF  278,  Appendix  C  of  this  Regulation,  if  the 
Secretary  concerned  or  the  DoD  Component  DAEO  determines  that  the  individual  is  not 
reasonably  expected  to  perform  the  duties  of  the  position  for  more  than  60  days  in  a  calendar 
year.  If  such  individual  performs  the  duties  of  the  position  for  more  than  60  days  in  a  calendar 
year,  an  SF  278,  Appendix  C  of  this  Regulation,  shall  be  filed  within  15  days  after  the  61st  day 
of  duty. 


d.  Exclusion.  The  Director,  OGE,  may  exclude  an  individual 
who  is  in  a  covered  position  under  subsection  7-200.a.(5)  of  this  Regulation,  above,  from  the 
requirement  to  file  an  SF  278,  Appendix  C  of  this  Regulation,  in  accordance  with  5  C.F.R. 
2634.203  (reference  (a))  in  subsection  7-100  of  this  Regulation,  above. 

7-201.  Information  on  Covered  Positions.  The  directors  of  DoD 
Component  personnel  offices  are  responsible  for  providing  the  following  information  to  their 
DoD  Component  DAEOs  or  designees: 

a.  The  name,  position,  grade,  organization  and 
entrance-on-duty  or  termination  date  of  each  individual  assigned  to  the  DoD  Component  who  is 
required  to  file  a  new  entrant  or  termination  SF  278,  Appendix  C  of  this  Regulation,  immediately 
upon  the  appointment  of  the  individual  to  a  position  requiring  filing,  or  upon  receipt  of  an  SF  52, 
"Request  for  Personnel  Action,"  August  1988,  Appendix  C  of  this  Regulation,  requesting 
approval  of  the  retirement,  resignation,  or  removal  of  the  individual  from  such  a  position; 

b.  By  January  10  of  each  year,  the  name,  position,  grade,  and 
organization  of  each  individual  assigned  to  the  DoD  Component  who  is  required  to  file  an 
annual  SF  278,  Appendbc  C  of  this  Regulation. 

7-202.  Notification  of  Requirement  to  File.  Each  DoD  Component 
DAEO  or  designee  shall  provide  appropriate  notices  and  instructions  to  all  reporting  individuals 
to  ensure  the  timely  preparation  of  the  reports  and  submission  to  supervisors  and  Ethics 
Counselors  for  review  and  filing. 

7-203.  Time  of  Filing 

a.  Nomination  Reports 

( 1 )  /uiy  time  after  public  aimouncement  but  within  five 

days  after  transmittal  by  the  President  to  the  Senate  of  the  nomination  of  an  individual  to  a 
civilian  DoD  position  that  requires  the  advice  and  consent  of  the  Senate,  the  DoD  Component 
DAEO  shall  ensure  the  nominee's  SF  278,  ^pendix  C  of  this  Regulation,  is  filed  with 
appropriate  authorities. 


(2)  The  report  shall  contain  the  information 
prescribed  in  the  "Instructions  for  Completing  SF  278"  attached  to  the  SF  278, 


(3)  If  the  Ethics  Counselor  believes  that  additional 
information  is  required,  the  reporting  in^vidual  shall  be  notified  of  the  additional  information 
required  and  the  date  by  which  it  must  be  submitted.  The  reporting  individual  shall  submit  the 
required  information  directly  to  the  Ethics  Counselor. 

(a)  When  the  Ethics  Counselor  amends  or  revises 
a  report  based  on  additional  information  obtained  fi^om  the  reporting  individual,  he  shall  initial  the 
amendment  or  revision  and  make  a  note  of  the  source  of  the  information  in  the  comment  section  of 
the  report.  For  example,  if  the  Ethics  Counselor  adds  to  a  report  that  a  certain  fund  is  an  excepted 
investment  fund  based  on  a  telephone  conversation  with  the  reporting  indhadual,  he  shall  number 
and  initial  the  change  on  Schedule  A  and  add  a  notation  in  the  comment  section  of  the  report,  such 
as  "  1 .  per  telecon  with  Mr.  Doe  on  June  16, 1992'*  and  initial  the  comment. 

(b)  When  a  substantial  amount  of  information  is 
missing  fi'om  the  report,  it  shall  be  returned  to  the  supervisor  for  evaluation  in  accordance  with  the 
standards  set  forth  in  subsection  7-206.b.(l)  of  this  Regulation,  above,  with  instructions  to  return 
it  to  the  Ethics  Counselor  with  any  additional  comments  or  supplementary  information. 

(4)  If  the  Ethics  Counselor  agrees  with  the  supervisor's 
evaluation  that  no  item  violates,  or  appears  to  violate,  applicable  laws  or  regulations,  then: 

(a)  The  Ethics  Counselor  shall  annotate  the  report 
or  attach  m  endorsement  stating  that  no  conflicts  of  interest  under  applicable  laws  or  regulations 
exist,  and  fiDtward  it  to  the  appropriate  DoD  Component  DAEO  or  designee;  and 

(b)  If  there  are  financial  interests  in  non-Federal 
entities  doing  or  seeking  business  with  DoD  reported  on  the  SF  278,  the  Ethics  Counselor  may 
issue  a  memorandum  of  caution  to  the  reporting  individual  and  forward  a  copy  of  the 
memorandum  with  the  SF  278  to  the  appropriate  DoD  Component  DAEO  or  designee. 

(5)  If  the  Ethics  Counselor  disagrees  with  the 
supervisor's  evaluation,  and  concludes  that  the  report  does  not  comply  with  applicable  laws  and 
regulations,  he  shall  do  the  foUowing; 


the  preliminary  determination; 


(a)  Notify  the  reporting  individual  in  writing  of 


(b)  Afford  the  reporting  individual  a  reasonable 
opportunity  for  an  oral  or  written  response;  and 

(c)  Determine,  after  considering  any  response, 
whether  or  not  the  reporting  individual  is  in  compliance  wnth  applicable  laws  and  regulations.  If 
the  Ethics  Counselor  concludes  that  the  report  does  fulfill  the  requirements,  he  shall  annotate  the 
report  or  attach  an  endorsement  stating  that  no  conflicts  of  interest  under  applicable  laws  or 


#First  Amendment  (Ch  1,  11/2/94) 


87 


regulations  exist  and  dispose  of  the  report  in  accordance  with  subsection  7-206.b.(4)  of  this 
Regulation,  above.  If  the  Ethics  Counselor  determines  that  it  does  not,  he  shall: 

1  Notify  the  reporting  indi  vidual  of  the 

conclusion; 

2  Afford  the  reporting  individual  an 

opportunity  for  personal  consultation,  if  practicable; 

3  Determine  what  remedial  action 
should  be  taken  to  bring  the  reporting  individual  into  compliance; 

4  Notify  the  reporting  individual,  in 

writing,  of  the  remedial  action  required,  indicating  a  date  by  which  that  action  must  be  taken;  and 


5  Ensure  that  the  supervisor  of  the 

reporting  individual  is  notified  of  the  required  remedial  action  and  date  by  which  that  action  must 
be  taken. 


(6)  Except  in  unusual  situations,  which  must  be 
documented  fully  to  the  satisfaction  of  the  Ethics  Counselor,  remedial  action  shall  be  completed 
within  three  months  from  the  date  the  reporting  individual  was  notified  that  the  action  is  required. 

(7)  Remedial  steps,  in  accordance  with  5  C.F.R. 
2634.605  et  seq.  (reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  may  include  the 
following  measures; 

(a)  Divestiture: 

1  Any  reporting  individual  or  the 

spouse,  minor  or  dependent  child  of  a  reporting  individual,  may  be  issued  a  Certificate  of 
Divestiture  by  the  Director,  OGE,  upon  a  determination  that  such  divestiture  is  reasonably 
necessary  to  comply  with  18  U.S.C.  208  (reference  (d)),  or  any  other  Federal  Government  conflict 
of  interest  statute,  regulation,  rule,  or  Executive  Order,  or  pursuant  to  the  request  of  the  Senate  as 
a  condition  of  confirmation; 


2  If  obtained  before  the  sale,  the 

Certificate  of  Divestiture  allows  for  the  non-recognition  of  capital  gains  that  result  upon  the  sale 
of  property  to  comply  with  conflict  of  interest  requirements  if  the  property  is  rolled  over  into 
property  permitted  by  OGE.  See  5  C  .F.R.  2634.1001  (reference  (a))  in  subsection  7-100  of  this 
Regulation,  above; 


1  The  following  items  must  be 
submitted  to  the  Director,  OGE,  by  the  DoD  Component  DAEO: 
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(a)  Navy  shore  installations  with  500  or  more 
military  and  civilian  DoD  employeesj(including  foreign  nationals  and  indirect  hire  personnel 

regularly  attached  but  excluding  personnel  attached  for  temporary  duty);  and 

\ 

(b)  All  Army,  Air  Force,  and  Marine  Corps 

installations,  bases,  air  stations  or  activities. 

(2)  Special  Government  employees,  except  the 
following  categories  of  DoD  employees  who  are  required  to  file  reports  only  when  specifically 
requested  to  do  so  by  their  supervisor;  ' 


(a)  Physicians,  dentists,  and  allied  medical 


specialists  engaged  only  in 

providing  services  to  patients; 

services; 

(b) 

Veterinarians  providing  only  veterinary 

activities; 

(c) 

Lecturers  participating  only  in  educational 

services; 

(d) 

Chaplains  performing  only  religious 

(e) 

television  fields  who  are  utilized  only  as  narrators 

Individuals  in  the  motion  picture  or 
or  actors  in  DoD  productions; 

(0 

consecutive  days  during  a  calendar  year;  and 

Reservists  on  active  duty  for  less  than  30 

candidates. 

(g) 

Members  of  selection  panels  for  ROTC 

(3)  DoD  employees  classified  at  GS/GM-15  or  below 
under  5  U.S.C.  5332  (reference  (c))  or  a  comparable  pay  level  under  other  authority,  and 
members  of  the  military  below  the  grade  of  0-7  as  follows; 

(a)  When  the  official  responsibilities  of  such 

DoD  employees  require  them  to  participate  personally  and  substantially  through  decision  or 
exercise  of  significant  judgment  in  taking  an  ofiScial  action  for  contracting  or  procurement, 
administering  or  monitoring  grants,  subsidies,  licenses  or  other  Federally  conferred  financial  or 
operational  benefits,  regulating  or  auditing  any  non-Federal  entity,  or  other  activities  in  which 
the  final  decision  or  action  may  have  a  direct  and  substantial  economic  impact  on  the  interests  of 
any  non-Federal  entity; 
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(b)  Any  DoD  employees  serving  in  a  positioJi  in 
which  his  supervisor  determines  that  the  duties  and  responsibilities  of  the  position  require  the  DoD 
employee  to  file  such  a  report  to  avoid  an  actual  or  apparent  conflict  of  interest  and  to  carry  out  the 
puipose  of  any  statute,  Executive  Order,  or  regulation  applicable  to  or  administered  by  that 
reporting  individual; 

(4)  Individuals  who  are  detailed  to  positions  described  in 
subsection  7-300.a.(3)  of  this  Regulation,  above. 

(5)  Individuals  serving  on  detail  under  the 

Intergovernmental  Personnel  Act,  from  State  or  local  governments,  institutions  of  higher  education 
or  other  eligible  organizations.  See  5  U.S.C.  3371-3376  (reference  (c)). 

b.  Exclusion 

*  (1)  Any  DoD  employee  or  group  of  DoD  employees  may  * 

be  excluded  from  all  or  a  portion  of  the  reporting  requirements  when  the  DoD  Component  Head  or 
designee  determines  that  a  report  is  unnecessary  because  of  the  remoteness  of  any  impairment  to  the 
integrity  of  the  Federal  Government,  because  of  the  degree  of  supervision  and  review  of  the  DoD 
employee's  work,  or  because  the  use  of  an  alternative  procedure  is  adequate  to  prevent  possible 
conflicts  of  interest.  Any  alternative  procedure  must  be  approved  in  writing  by  OGE. 

•k 
k 
k 

* 
* 
* 


a.  The  directors  of  personnel  offices  are  responsible  for 
providing  the  following  information  to  their  DoD  Component  DAEOs  or  designees  they  service: 

( 1 )  Immediately  upon  the  appoinhiient  of  covered  DoD 
employees,  the  name,  position,  organization  and  entrance-on-duty  date  of  DoD  employees  required 
by  their  supervisor  to  file  a  new  entrant  SF  450,  Appendix  C  of  this  Regulation; 

(2)  By  October  3  of  each  year,  a  list  of  the  names, 
positions  and  organizations,  when  applicable,  of  DoD  employees  who  are  required  to  file  an  annual 
SF  450,  Appendix  C  of  this  Regulation. 

b.  Coordination  is  required  as  follows: 


(2)  DoD  employees  who  are  not  employed  in  contracting 
or  procurement  and  who  have  decisionmaking  responsibilities  regarding  expenditures  of  less  than 
$2,500  per  purchase  and  less  than  $25,000  cumulatively  per  year  are  excluded  from  the  requirement 
to  file  the  SF  450,  Appendix  C  of  this  Regulation.  However,  Agency  Designees  may  require  such 
DoD  employees,  in  individual  cases,  to  file  the  SF  450,  Appendix  C  of  this  Regulation.  Such  DoD 
employees  remain  subject  to  conflict  of  interest  statutes  and  regulations. 

7-301.  Information  on  Covered  Positions 
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( 1 )  Administratf  ve  Officers  (or  equivalent)  of  each 
organization  shall  coordinate  with  the  supervisors  within  their  organization,  in  consultation  with 
the  DoD  Compcnent  DAEO  or  designee,  to  update  the  list  of  annual  reporting  individuals  in 
their  organization  and  report  any  additions  or  deletions  to  the  concerned  Ethics  Counselor  by 
October  3 1  of  each  year.  In  addition,  it  is  the  Administrative  Officers'  responsibility  to  ensure 
that  any  new  positions  are  evaluated  to  determine  whether  such  reports  aie  required;  or 

(2)  The  directors  of  personnel  offices  shall  coordinate 
with  Ethics  Counselors  and  supervisors  to  ensure  that  position  or  billet  descriptions  of  reporting 
individuals  described  in  subsection  7-300  of  this  Regulation,  above,  contain  a  statement  that  an 
SF  450,  Appendix  C  of  this  Regulation  must  be  filed.  All  new  or  revised  position  or  billet 
descriptions  shall  be  reviewed  to  determine  whether  such  reports  are  required. 

7-302.  Notification  of  Requirement  to  File.  DoD  Component  DAEOs  or 

designees  shall  provide  appropriate  notices  and  instructions  to  ensure  the  timely  preparation  of 
the  reports  and  submission  to  their  supervisors  and  their  Ethics  Counselors  for  review  and  filing. 

7-303.  Time  of  Filing 

a.  New  Entrant  Reports 

(1)  Except  for  a  special  Government  employee,  a 
reporting  individual  shall  submit  an  SF  450,  y^pendix  C  of  this  Regulation,  with  information 
current  as  of  the  filing  date  for  the  preceding  12  months,  through  his  supervisor  to  his  Ethics 
Counselor  not  later  than  30  days  after  assuming  duties  in  a  covered  position.  Upon  transfer  or 
reassignment  from  one  covered  position  to  another,  a  reporting  individual  shall  submit  a  copy  of 
his  previous  report  to  the  appropriate  supervisor  of  the  new  position. 

(2)  A  special  Government  employee  shall  submit  an 
SF  450,  Appendix  C  of  this  Regulation,  with  information  current  as  of  the  filing  date  for  the 
preceding  12  months,  through  his  supervisor  to  his  Ethics  Counselor  before  assuming  duties  in  a 
covered  position.  A  special  Government  employee  whose  appointment  is  renewed  shall  file  a 
new  entrant  report  for  the  preceding  12  months  prior  to  his  reappointment.  A  special 
Government  employee  whose  appointment  exceeds  one  year  shall  file  a  new  entrant  report  on 
the  anniversary  of  his  appointment. 

b.  Annual  Reports.  A  reporting  individual  (except  a  special 
Government  employee)  who  was  employed  at  least  61  days  during  the  preceding  reporting 
period  must  submit  an  SF  450,  Append^  C  of  this  Regulation,  to  his  Ethics  Counselor  by 
November  30  of  each  year  covering  the  preceding  12  months  (or  any  portion  thereof  not  covered 
by  a  new  entrant  report),  with  information  current  as  of  September  30  of  that  year.  A  reporting 
individual  who  is  reassigned  or  transferred  from  one  covered  position  to  another  during  the 
reporting  period  shall  file  an  annual  report  whether  or  not  he  was  employed  in  that  position  for 
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c.  Extension  of  Filing  Deadline 

(1)  When  required  by  reason  of  duty  assignment, 
infirmity,  or  other  good  cause  affecting  a  reporting  individual,  the  DoD  Component  DAEO  or 
designee  may  grant  an  extension  of  the  filing  deadline,  not  to  exceed  60  days  for  annual  reports 
or  90  days  for  new  entrant  reports. 


writing. 


(2)  Requests  for  extensions  shall  be  submitted  in 


(3)  Each  annual  reporting  individual  is  automatically 
granted  a  30  day  extension  by  this  Regulation  to  make  the  reporting  deadline  November  30  as 
stated  in  subsection  7-303  b.  of  this  Regulation,  above.  This  automatic  extension  need  not  be 
annotated  on  an  individual  report.  Any  other  extension  shall  be  noted. 


7-304.  Content  of  Report 


a.  Instructions  for  completing  the  SF  4S0,  Appendix  C  of  this 
Regulation,  are  included  on  the  report.  See  instructions  at  5  C.F.R.  2634.907  and  908 
(reference  (a))  in  subsection  7-100  of  this  Regulation,  above,  for  additional  guidance  or  contact 
the  local  Ethics  Counselor. 


b.  A  complete  report  is  required  even  though  no  changes  have 
occurred  since  the  last  submission. 

c.  A  reporting  individual  shall  request  required  information 
known  only  to  another  person  to  be  submitted  by  that  person  to  appi  opriate  reviewing 
authorities.  Such  a  submission  may  be  made  with  a  request  for  confidentiality  which  shall  be 
honored  by  DoD  reviewing  authorities  when  appropriate,  even  if  it  limits  disclosure  to  the 
reporting  individual. 


7-30S.  Chain  of  Submission.  A  reporting  individual  shall  submit  his 
SF  450,  Appendix  C  of  this  Regulation,  through  his  supervisor  to  his  Ethics  Counselor.  It  is  the 
responsibility  of  the  reporting  individual  to  ensure  that  an  annual  report  is  filed  by  November  30. 

7-306.  Review 

a.  Upon  receipt  of  an  SF  450,  Appendix  C  of  this  Regulation, 
the  supervisor  of  the  reporting  individual  shall  provide  an  initial  review  of  the  report  using  the 
criteria  set  forth  in  subsection  7-306.b.  of  this  Regulatiori,  below,  and  forward  it  with  any 
comments  to  the  local  Ethics  Counselor  for  furtho’  rewew. 
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a.  Not  later  than  December  15  of  each  year,  Ethics 
Counselors  shall  prepare  a  consolidated  status  report  concerning  the  annu^  filing  of  the  SF  450, 
Appendix  C  of  this  Regulation.  The  status  report  shall  be  sent  through  the  head  of  the  DoD 
Component  command  or  organization  to  the  respective  DoD  Component  DAEO  or  designee  and 
shall  contain  the  following  information: 

( 1 )  The  number  of  individuals  required  to  file  an  annual 
SF  450,  Appendix  C  of  this  Regulation;  and 

(2)  The  number  of  individuals  who  have  not  filed  an 

SF  450  as  of  November  30. 


b.  Subsequent  to  December  1 5,  monthly  reports  may  be 
required  by  the  DoD  Component  DAEO  to  be  filed  for  those  organizations  which  have  not 
received  an  SF  450,  Appendix  C  of  this  Regulation,  fi-om  all  reporting  individuals  required  to 
file,  until  100%  compliance  has  been  achieved.  These  monthly  reports  shall  be  forwarded  as 
described  in  subsection  7-3 09. a.,  above. 

7-310.  Penalties 

a.  Administrative  Penalties.  Anyone  failing  to  file  a  report,  or 
falsi^^ng  or  failing  to  file  required  information,  may  be  subject  to  disdpUhary  action  by  the 
employing  organization,  including  such  measures  as  suspension  of  consideration  for 
appointment,  reassignment  of  duties  and  termination  of  employment. 

b.  Criminal  Liability.  Anyone  who  knowingly  or  willfully 
falsifies  information  on  a  report  may  be  subject  to  criminal  prosecution  under  18  U.S.C.  1001 
(reference  (d)). 

SECTION  4.  REPORT  OF  DoD  AND  DEFENSE  RELATED  EMPLOYMENT  (DP  FORM 

USD 

7-400.  Individuals  Required  to  File.  Each  civilian  DoD  employee  of  a 
DoD  Component  who  meets  the  statutory  critoia  is  required  by  10  U.S.C.  2397  (reference  (f))  to 
*  file  a  DD  Form  1 787,  "Report  of  DoD  and  Defense  Related  Employment,"  Appendix  C  of  tlds  * 

Regulation,  with  his  Ethics  Counselors.  A  DoD  employee  meets  the  criteria  if  he: 


a.  Is  employed  at  a  pay  rate  equal  to  or  greater  than  the 
minimum  rate  for  a  GS/GM-13; 
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b.  Within  the  two-year  period  prior  to  the  effective  date  of 
service  or  employment  with  the  DoD  Component,  was  employed  by  a  defense  contractor  who, 
during  the  preceding  one-year  period,  was  awarded  $10  million  or  more  in  defense  contracts; 
and 


c.  Was  employed  by  or  performed  services  for  the  defense 
contractor  and  at  any  time  during  that  year  received  compensation  of  or  was  salaried  at  a  rate  of 
$25,000  per  year  or  more  at  any  time  during  employment. 

(1)  Compensation  is  received  by  an  individual  if  it  is 
paid  to  a  business  entity  with  which  the  person  is  affiliated  in  exchange  for  services  rendered  by 
that  individual. 


(2)  A  rate  of  $25,000  per  year  equates  to  $  1 2  per  hour. 

7-401 .  Time  of  Filing.  DoD  employees  shall  file  a  DD  Form  1787, 
Appendix  C  of  this  Regulation,  with  their  local  Ethics  Counselors  within  30  days  of  entering  on 
duty  with  the  DoD  Component. 

7-402.  Review 


a.  When  a  report  is  filed,  the  Ethics  Counselor  shall  review 
the  DD  Form  1787  to  determine  whether: 


provided;  and 


(1)  Each  item  is  completed  and  sufficient  information  is 


(2)  Whether  the  information  indicates  any  violation  or 
apparent  violation  of  any  of  the  conflicts  of  interest,  standards  of  conduct,  procurement  integrity, 
or  related  laws  and  regulations. 


b.  The  Ethics  Cou;isdlor  need  not  audit  the  report 
Disclosures  are  to  be  taken  at  "face  value"  unless  there  is  a  patent  omission  or  ambiguity  or  the 
official  has  independent  knowledge  of  matters  outside  the  report.  However,  it  is  expected  that 
the  Ethics  Counselor  will  resolve  any  apparent  violatictis  to  ensure  there  are  no  actual  violations 

c.  If  the  Ethics  Counselor  believes  that  additional  information 
is  required,  the  reporting  individual  shall  be  nedfied  of  the  additional  infonrution  required  and 
the  date  by  which  it  must  be  submitted.  The  rqxrrting  individual  shall  submit  the  required 
information  directly  to  the  Ethics  Counselor 

d.  When  the  Ethics  Counselor  has  completed  the  review  and 
accomplished  any  necessary  remedisJ  action,  the  Ethics  Counselor  shall  sign  and  date  the  report 
and  dispose  of  it  in  accordance  with  subsection  7-403  of  this  Regulatior  below. 
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e.  If  the  Ethics  Counselor  concludes  that  the  reporting  individual 
is  not  in  compliance  with  applicable  laws  or  regulations,  the  Ethics  Counselor  shall: 

( 1 )  Notify  the  reporting  individual,  in  writing,  of  the 

preliminary  determination; 

(2)  Afford  the  reporting  individual  an  opportunity  for 

personal  consultation,  if  practicable; 

(3)  Determine  what  remedial  action  should  be  taken  to 
bring  the  reporting  individual  into  compliance;  and 

(4)  Notify  the  reporting  individual  of  the  remedial  action 
required,  indicating  a  date  by  which  that  action  must  be  taken,  normally  within  90  days. 

f  When  the  Ethics  Counselor  determines  that  a  reporting 
individual  has  complied  fully  with  the  remedial  measures,  a  notation  to  that  effect  shall  be  made  in 
the  comment  section  of  the  report.  The  Ethics  Counselor  shall  sign  and  date  the  report  as  the 
reviewing  official  and  dispose  of  it  in  accordance  with  subsection  7-403  of  this  Regulation,  below. 

7-403.  Disposition 

a.  After  the  Ethics  Counselor  signs  and  dates  the  report,  the 

*  Ethics  Counselor  shall  send  the  original  to  the  entire  DoD  Component  DAEO  or  designee,  who  * 

^  shall  forward  it,  together  with  all  other  such  reports  that  were  received  during  the  previous  calendar  * 

year,  to  SOCO  not  later  than  March  15.  * 

b.  The  DoD  Component  DAEO  or  designee  shall  ensure  that 
appropriate  data  from  each  DD  Form  1787,  Appendix  C  of  this  Regulation,  is  extracted  and  sent, 

^  together  with  all  other  such  data  from  other  such  reports  that  were  received  during  the  previous 

*  calendar  year  for  the  entire  DoD  Component,  by  March  1 5  to  the  Defense  Manpower  Data  Center  * 

*  (DMDC)  where  a  consolidated  report  to  Congress  is  compiled.  DMDC  will  accept  data  only  on  * 

*  computer  disk  using  any  common  wordprocessing  software  or  ASCII.  * 

c.  If  steps  ensuring  compliance  with  applicable  laws  and 
regulations  are  not  taken  by  the  date  established,  the  Ethics  Counselor  shall  report  the  matter  to  the 
DoD  Component  DAEO  and  take  whatever  other  action  might  be  required  in  accordance  with 
Chapter  10  of  this  Regulation. 

d.  DD  Forms  1787,  Appendix  C  of  this  Regulation,  shall  be 
retained  by  SOCO  for  six  years  from  the  date  of  filing  with  SOCO. 
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7-404.  Public  Availability  of  Reports.  DP  Forms  17S7^  AppfinHiv  C  nf 

this  Regulation,  must  be  made  available  for  public  examination  upc^  request  after  the  report  is 
filed  with  SOCO,  unless  exempted  pursuant  to  law.  Reporting  individuds  are  personally 
responsible  for  ensuring  that  their  reports  are  accurate,  complete,  and  timely. 

7-405.  Penalties 

a.  Administrative  Penalties.  Anyone  failing  to  file  a  report,  or 
falsifying  or  failing  to  file  required  information,  may  be  subject  to  any  applicable  persoimel  or 
other  action  in  accordance  with  applicable  law  or  regulation,  including  adverse  action.  An 
administrative  penalty  of  up  to  $10,000  may  be  imposed  in  accordance  with  10  U.S.C.  2397 
(reference  (f)). 


b.  Criminal  Liability.  Any  individual  who  knowingly  or 
willfully  falsifies  information  on  a  report  may  be  subject  to  criminal  prosecution  under  18  U.S.C. 
1001  (reference  (d)). 

I'” 

SECTION  5.  REFERENCES 


7-500.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2634,  "Financial 
Disclosures,  Qualified  Trusts,  and  Certificates  of 
Divestiture  for  Executive  Branch  Employees,"  current 
edition 

(b)  Public  Law  95-521,  "Ethics  in  Government  Act  of  1979," 
October  26,  1978,  as  amended 

(c)  Title  5,  United  States  Code,  Sections  552,  552a, 
3371-3376,  and  5332 

(d)  Title  18,  United  States  Code,  Chapter  1 1,  Sections  208  and 
1001 

(e)  Executive  Order  12674,  "Principles  of  Ethical  Conduct  for 
Government  Officers  and  Employees,"  April  12,  1989,  as 
amended 

(f)  Title  10,  United  States  Code,  Section  2397 
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(1)  The  request  must  provide  the  DoD  Component 
DAEO  or  designee  with  sufficient  information  to  make  a  determination. 

(2)  The  DoD  Component  DAEO  shall  make  his 
determination,  in  writing,  within  30  days,  or  as  soon  thereafter  as  practicable. 


^  (3)  A  copy  of  the  request  and  the  ethics  advisory 

opinion  shall  be  retained  for  six  years,  in  accordance  with  DoD  Component  procedures. 

8-301.  Penalties.  Violation  of  the  provisions  of  41  U.S.C.  423 
(reference  (c))  is  punishable  by  the  full  range  of  sanctions,  including  the  following; 

a.  Civil  Penalties.  Individual  violators  may  be  subject  to  a 
civil  fine  not  to  exceed  $100,000.  Violators,  other  than  individuals,  may  be  subject  to  a  civil  fine 
not  to  exceed  $1  million. 

b.  Administrative  Sanctions.  See  subsection  10-300  through  * 

1 0-3 04  of  this  Regulation.  * 

SECTION  4.  REPORTING  EMPLOYMENT  CONTACTS  (10  U.S.C.  2397a^ 

(reference  (e)) 

8-400.  Individuals  Required  to  File.  The  following  DoD  employees  are 
required  by  this  Regulation  and  by  10  U.S.C.  2397a  (reference  (e))  to  report,  in  writing,  their 
employment  contacts  to  their  supervisor  and  DoD  Component  DAEO  or  designee; 

a.  Any  military  officer  in  grade  0-4  or  above,  or  any  civilian 
DoD  employee  serving  in  a  position  for  which  the  rate  of  pay  is  equal  to  or  greater  than  the 
minimum  rate  of  pay  for  GS/GM-1 1  who; 

b.  At  any  time  during  his  DoD  service,  performed  a 
"procurement  function"  involving  a  defense  contractor  which  received  at  least  $25,000  a  year  in 
DoD  business;  and 


c.  Who  contacts  or  is  contacted  by  Ihal  defense  contractor 

regarding  future  employment. 

8-401 .  Content  of  Report.  Reports  of  employment  contacts  shall  include; 
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a.  The  name,  title,  agency  address,  and  telephone  number  of 
the  reporting  indmdual; 

b.  The  name  of  the  defense  contractor  concerned; 

c.  The  date  of  each  contact  covered  by  the  report;  and 

d.  A  brief  description  of  the  substance  of  each  contact. 

8-402.  Disqualification  Statement 

a.  Individuals  Required  to  File  Disqualification 

( 1 )  Any  DoD  employee  required  to  submit  a  report  of 
an  employment  contact  shaU  submit  to  his  supervisor  a  written  statement  disqualifying  himself 
from  participating  in  any  ‘‘procurement  function"  involving  the  defense  contractor  until  such 
time  as  the  possibility  of  future  employment  with  that  defense  contractor  has  been  rejected  by 
either  party. 


(2)  Procurement  ofiBdals  may  be  required  to  request 

recusal  through  formal  procedures  requiring  written  approval  by  the  head  of  the  contracting 
agency.  See  subsection  8-300  of  this  Regulation,  above. 

b.  Distribution  of  Disqualification.  The  disqualification 
statement  shall  be  given  to  the  DoD  employee's  supervisor  and  the  Ethics  Counselor.  It  also 
should  be  provided  to  others  who  might  contact  the  DoD  employee  regarding  the  defense 
contractor  which  is  the  subject  of  the  disqualification. 

c.  Contents  of  Disqualification.  The  disqualification 

statement  shall  contain; 


(1)  The  name,  title,  agency  address,  and  telephone 
number  of  the  DoD  employee  submitting  the  report; 

(2)  The  extent  of  disqualification  (i.e.,  a  description  of 
duties  affecting  the  defense  contractor  the  DoD  employee  may  not  perform  as  a  result  of  the 
disqualification); 

(3)  Identification  of  the  DoD  employee  or  office  that 
will  handle  duties  during  the  disqualification  period;  and 

(4)  An  ^lanation  of  any  other  steps  required  to  avoid 

potential  conflicts  of  interests; 
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OFFICE  OF  GOVERNMENT  ETHICS  MEMORANDUM 
Novembers,  1992 

MEMORANDUM  FOR  DESIGNATED  AGENCY  ETHICS  OFFICIALS 

GENERAL  COUNSELS 
INSPECTORS  GENERAL 

FROM:  STEPHEN  D.  POTTS 

DIRECTOR 

SUBJECT:  Revised  Materials  Relating  ko  18  U.S.C.§  207’ 


Anticipating  an  increased  demand  for  post-employment  counseling  during  the  Presidential  transition,  we  are  providing  some 
revised  written  materials  that  sliould  fecllitata  advica  and  training  concerning  18  U.S.C.  §  207. 

Statute.  We  have  In  the  past  dMritxited  copies  of  the  statutory  language  of  18  U.S.C.  §  207,  most  recently  in  January  1991. 
The  revised  handout  incorporates  all  amendments  made  to  the  statute  since  its  revision  by  the  Ethics  Reform  Act  of  1989,  induct  the 
addttion  of  new  section  207(l()  and  the  amendmerit  of  section  207(0  as  applied  to  the  United  States  Trade  RepresentaUw. 

Revised  Summary.  Shortly  before  the  effecUve  date  of  the  Ethics  Reform  Act  amendments,  we  diatributad  a  14-page  summary 
of  18  U.S.C.  §  207  as  amended  by  that  Act.  We  haw  revisadthMsummartrsinlroductotyinatattal  to  reftect  the  passage  of  time  and 
the  publication  of  S  CFR  Part  2641 .  We  haw  also  Incorporated  poat-Ethics  Reltonn  Act  amendments  by  Inetuding  the  Eicecutlw  Level 
V  threshold  relating  to  the  definition  of  *senlor  emptoyee,”  by  adding  a  brief  descripbon  of  the  Presidential  waiver  authority  In  new  section 
207(k),  and  by  revising  the  discussion  of  section  207(0  in  relation  to  the  United  States  Trade  RepresentaUw.  Also,  in  order  to  ensure 
consistency  with  Part  2641,  vw  haw  changed  certain  language  in  the  summary  concerning  the  appUoaUon  of  section  207(c)  to  apecM 
Government  employees  end  the  designation  of  components  for  purposes  of  that  section.  (As  before,  the  summary  does  not  rUscuss 
18  U.S.C.  §  208  or  other  provisions  applicable  when  an  employee  seeta  or  negottates  for  employment  In  the  private  sector.) 

We  hope  these  materials  prow  useful. 

Attachments 


‘  TliH  reprint  lies  IwdlypsrsosandspadneievWont  made  tor  clarity.  AHhoughno  chanoMwate  marie  to  ttrataxt,  only  the  original 
rule  la  autoorttatlve. 
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REVISED  MATERIALS  RELATING  TO  IS  U  S  C.  207 


Novembsr  4, 1992 


SUMMARY  OF  POST-EMPLOYMENT  RESTRICTIONS  OF  18  U.S.C.  §  207 


I.  INTRODUCTION 

A  Sines  Its  enactment  in  1962, 18  U.S.C.  207  has  remained  the  primary  source  of  post-employment  restrictions  applicable  to  * 

officers  and  employees  of  the  executive  bi'anch.  Unlike  certain  other  poM-employment  laws,  the  provisions  of  section  207  apply  to 
individuals  regardless  of  the  executive  department  or  agency  In  which  they  eenred  vrhile  employed  by  the  Government  and  regardless 
of  the  particular  duties  they  performed. 

Section  207  has  been  amended  several  times  over  the  years.  Recently,  for  example,  section  207  was  substantially  revised 
by  the  Ethics  Reform  Act  of  1989.  As  a  consequence  of  these  amendments,  fomrwr  employees  are  subject  to  varying  post-employnrient 
restrictions  depending  upon  the  date  of  their  termlnatiori  from  Government  service  or  from  certain  high-level  posiUona. 

Individuals  who  terminated  service  prior  to  January  1, 1991,  should  continue  to  consult  the  regulations  published  at  Part  2637 
of  title  S,  Code  of  Federal  Regulations,  fbr  guidance  concerning  applicable  provisions  of  section  207.  Individuals  terminating  service  on 
or  after  January  1 , 1991 ,  should  consult  this  summary  pending  coinplelion  of  revised  regulatory  guktanoa  at  5  C.F.R.  Part  2641 .  As  of 
*  this  date.  Part  ^1  contains  guidance  oonoeming  18  U.S.C.  207(c)  only.  (Except  where  the  underlying  statutory  provision  has  changed,  * 

Part  2637  remains  persuasive  concerning  the  interpretation  of  the  newer  version  of  1 8  U.S.C.  207.)  A 

This  summary  was  prepared  by  the  U.S.  Office  of  Govemnvent  Ethics.  While  it  has  been  coordinated  with  the  Department  of 
Justice,  employees  are  cautioned  that  It  reflects  only  a  preliminary  Interpretation  of  the  amendments  to  18  U.S.C.  207  enacted  by  the 
Ethics  Reform  Act  of  1 989  and  thereafter. 

II.  SUMMARY  OF  RESTRICTIONS 

Effective  January  1 , 1991 ,  section  207  of  title  18  sets  forth  six  substantive  prohibitions  restricting  the  octivlties  of  Individuals 
who  leave  Government  ser^ce  or  who  leave  certain  highlevel  positions  in  the'  executive  branch.  Each  of  these  restrictions  is  discussed 
separately  below,  followed  by  a  discussion  of  several  statutory  exceptions. 

None  of  the  provisiane  bar  any  individual,  regardless  of  rank  or  position,  from  accepting  employment  with  any  private  or  public 
employer  after  Government  service.  Section  207  only  prohibits  individuals  from  engaging  in  certain  activities  on  behalf  of  persons  or 
entities  other  than  tire  United  States,  whether  or  not  done  for  compensation,  None  of  the  restrictions  bar  self  representation. 

A.  APPLICABILiri' 

The  first  three  restrictions  1207(a)(1),  (a)(2),  and  (b)]  are  applicabie  to  former  officers  or  employees  of  the  executive  branch. 

They  also  apply  to  former  senior  or  very  senior  employees  as  those  tenna  are  described  below,  and  to  former  special  Government 
employees.  According  to  18  U.S.C.  202,  a  'special  Government  emptoyee*  includes  an  Individual  who  Is  'retained,  deaignstod,  appointed, 
or  employed  to  perform,  with  or  without  compensation,  for  not  to  exceed  one  hundred  and  thirty  days  during  any  period  of  three  hundred 
and  sixty-five  consecutive  days,  temporary  duties  either  on  a  futt-time  or  Intermlttont  basis  ....  ”  (Enlisted  pareonnei  of  the  uniformed 
senrices  are  not  'officers'  or  'employm*  for  purposes  of  section  207.) 

The  fourth  restriction  (207(c)]  is  applicable  only  to  former  seniof  personnel,  (hereinafter  referred  to  as  'senior  employees'). 

A  senior  employee  Is  any  employee  (other  than  an  Individual  covered  by  the  fifth  restriction)  who  was  employod  In  a  position  for  which 
the  rate  of  pay  is  specified  in  or  fixed  according  to  the  Executive  Schedule,  in  a  position  for  which  the  rata  of  basic  pay  is  equal  to  or 
greater  than  the  rate  of  basic  pay  payable  for  level  V  of  the  Executive  Schedulo,  or  In  a  position  which  is  held  l)y  an  active  duty 
commissioned  officer  of  the  uniformed  senrioes  who  is  serving  In  a  grade  or  rank  for  which  the  pay  grade  Is  0-7  or  above.  The  term 
includes  those  individuals  appointed  by  the  President  to  a  position  under  3  U.S.C.  105(a)(2)(B)  or  by  the  Vice  President  to  a  position 
under  3  U.S  C.  106(a)(1)(B) .  An  individual  is  subject  to  section  207(c)  as  a  result  of  service  as  a  special  Government  emptoyee  only 
If  the  individual  served  60  or  more  days  as  a  special  Government  employee  during  the  one-year  pe^  before  terminating  service  as 
a  senior  employee. 

The  fifth  restriction  (207(d)|  applies  only  to  fomwr  very  senior  personnel  (hereinafter  referred  to  as  'very  senior  employees'). 

A  very  senior  employee  is  any  employee  who  was  employed  In  a  position  at  the  rate  ol  pay  payable  for  level  I  of  the  Executive  Schedule, 
or  in  a  position  in  the  Executive  office  of  the  President  at  a  rate  of  pay  equal  to  or  greater  than  the  rate  of  pay  payable  for  level  II  of  the 
Executive  Schedule.  The  term  Includes  the  Vice  President  and  those  individuals  appointed  by  the  President  to  a  position  under  3  U.S.C. 

1 0S  (a)(2)(A)  or  by  the  Vice  President  to  a  position  under  3  U.S.C.  106(aK1)(A). 

The  sixth  restriction  (207(0)  applies  to  individuals  who  formerly  served  in  either  a  senior  or  very  senior  position. 

B.  SUBSTANTIVE  RESTRICTIONS 

*  1.  Basic  ProhibNIon  of  18  U.S.C.  207(a)(1).  No  formar  ampioyoe-may  knowingly  make,  wHh  the  Intent  to  influence,  any  * 

communication  to  or  appearance  before  an  employee  of  the  UnNod  States  on  behalf  of  any  other  person  (except  the  Unitad  States)  In 
connection  with  a  particular  matter  kivotving  a  specific  party  or  parties,  In  which  ho  participated  personally  and  substantially  as  an 
employee,  and  in  which  the  United  States  is  a  party  or  has  a  direct  and  substantist  Interest 

Discussion.  This  Is  a  lifetime  restriction  that  commences  upon  an  employees  termination  frtxn  Government  service.  The  target 
of  this  provision  is  the  former  employee  who  participatos  in  a  matter  while  employed  by  the  Government  and  who  later  'switches  sides' 
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by  representing  another  person  on  the  same  matter  before  the  United  States.  The  restriction  is  measured  by  the  duration  of  the  matter 
in  which  the  former  employee  participated. 

The  restriction  does  not  apply  unless  a  former  emplciyee  communicates  to  or  makes  an  appearance  before  the  United  States 
on  behalf  of  some  other  person.  For  these  purposes,  the  "UnKed  States”  refers  to  any  employee  of  any  department,  agency,  court,  or 
court-martial  of  the  United  States  (but  not  of  the  District  of  Columbia).  The  term  does  not  Include  the  Congress,  and  therefore 
communications  to  or  appearances  before  Members  of  Congress  and  legislative  staff  are  not  prohibited  by  this  provision. 

A  former  employee  is  not  prohibited  by  this  restriction  ffom  providing  “behind-the-scenes”  assistance  in  connection  with  the 
representation  of  another  person,  moreover,  the  restriction  prohibits  only  those  communications  and  appearances  that  are  made  with 
the  intent  to  influence.”  A  “communication”  can  be  made  orally,  in  writing,  or  through  electronic  transmission. .  An  “appearance”  extends 
to  a  former  employee's  mere  physical  presence  at  a  proceeding  when  the  circumstances  make  it  clear  that  his  attendance  is  intended 
to  influence  the  United  States.  An  “intent  to  influence”  the  United  States  may  be  found  if  the  communication  or  appearance  is  made  for 
the  purpose  of  seeking  a  discretionary  Government  ruling,  benefit,  approval,,  or  other  action,  or  is  made  for  the  purpose  of  influencing 
Government  action  In  connection  with  a  matter  which  the  former  employee  knows  involves  an  appreciable  element  of  dispute  concerning 
the  particular  Government  action  to  be  taken.  Accordingly,  the  prohibition  does  not  apply  to  an  appearance  or  communication  invoMng 
purely  social  contacts,  a  request  for  publicly  available  documents,  or  a  request  for  purely  factual  information  or  the 
supplying  of  such  information. 

A  communication  to  or  appearance  before  the  United  States  is  not  prohibited  unless  it  concerns  the  same  particular  matter 
involving  a  specific  party  or  parties  in  which  the  former  employee  participated  personally  and  substantially  while  employed  by  the 
Government.  An  employe  can  participate  “personal^  in  a  matter  even  though  he  merely  directs  a  subordinate's  participation.  He 
participates  “substantially”  if  his  involvement  is  of  significance  to  the  matter.  Thus,  while  a  series  of  peripheral  involvements  may  be 
insubstantial,  participation  in  a  single  critical  step  may  be  substantial.  The  term  “particular  matter”  includes  any  investigation,  application, 
request  for  a  ruling  or  detennlnation,  rulemaking,  contact,  controversy,  claim,  charge,  accusation,  arrest,  or  judicial  or  other  proceeding. 
In  determining  whether  two  situations  are  part  of  the  same  particular  matter,  one  should  consider  all  relevant  factors,  including  the 
amount  of  time  elapsed  and  the  extent  to  which  the  matters  involve  the  same  basic  facts  or  issues  and  the  same  or  related  parties.  Even 
if  a  post-employment  communication  or  appearance  would  concern  the  same  particular  matter,  however,  the  representational  bar  will 
not  apply  unless  the  United  States  is  a  party  or  has  a  direct  and  substantial  interest  in  thert  matter  at  the  time  of  the  post-employment 
representation. 

The  provision  requires  that  an  employee's  official  participation  in  a  particular  matter  have  taken  place  at  a  time  when  the  matter 
involved  a  specific  party  (or  parties).  It  also  requires  that  the  matter  involve  some  specific  party  or  parties  at  the  time  of  the 
post-employnient  communication  or  appearance  (although  these  can  be  different  parties  than  were  involved  with  the  matter  at  the  time 
of  the  employee's  participation).  General  rulemakings  do  not  usually  involve  specific  parties.  Consequently,  K  is  quite  possible  that  an 
employee  who  participated  In  a  rulemaking  while  employed  by  the  Government  will,  alter  leaving  Government  service,  be  able  to  appear 
before  his;  former  agency  concerning  the  application  of  that  rule  to  his  new  private  sector  employer  without  violating  the  lifetime 
restriction.  Contracts,  on  the  other  hand,  are  always  particular  matters  involving  specific  parties.  A  Government  procurement  has  specific 
parties  Identified  to  It  when  a  bid  or  proposal  is  received  in  response  to  a  solicitation,  if  not  before. 

The  provision  does  not  prohibit  a  former  employee  from  representing  himself  before  the  United  States  (as  distinguished  from 
a  corporation  or  consulting  firm) .  Moreover,  a  fbrmer  employee  Is  not  prohibited  from  acting  on  behalf  of  the  UnKed  States  (or  the 
Congress).  Thus,  even  though  an  Indivkiuat  may  once  have  worked  on  a  matter  while  employed  by  the  Government,  he  will  not,  while 
sub^uently  reemployed  by  the  Government,  be  barred  from  eommunicsting  with  any  employee  of  the  United  States  concerning  that 
matter  if  he  does  so  as  part  of  his  official  duties.  A  former  employee  does  not  act  on  behalf  of  the  United  States,  however,  merely 
because  the  United  States  may  share  the  same  objective  as  the  person  whom  the  former  employee  is  representing. 

2.  Basic  Prohibition  of  18  U.S.C.  207(a)(2).  For  two  years  after  his  Government  service  terminates,  no  former  employee  may 
knowingly  make,  with  the  intent  to  Influence,  any  communication  to  or  appearance  before  an  employee  of  the  United  States  on  behalf 
of  any  other  person  (except  the  United  States)  in  connection  with  a  particular  matter  involving  a  specific  party  or  parties,  in  which  the 
United  States  is  a  party  or  has  a  direct  and  substantial  interest,  and  which  such  person  knows  or  reasonably  should  know  was  actually 
pending  under  his  official  responsibility  within  the  one  year  period  prior  to  the  termination  of  his  employment  with  the  United  States. 

Discussion.  This  is  a  two-year  restriction  that  commences  upon  an  employee's  termination  from  Government  service. 

This  provision  is  identical  to  the  lifetime  restriction  discussed  above  except  that  it  Is  of  shorter  duration  and  requires  only  that 
an  individual  have  had  official  responsibility  for  a  matter  while  employed  by  the  Government,  not  that  he  have  participated  personally 
and  substantially  in  that  matter.  Like  the  lifetime  restriction,  it  prohibits  certain  communications  and  appearances  made  on  behalf  of  any 
other  person  or  entity  except  the  United  States  (or  the  Congress).  The  communications  and  appearances  prohibited  are  those  made, 
with  the  Intent  to  influence,  to  or  before  any  employee  of  a  department,  agency,  court,  or  court-martial  of  the  United  States.  The 
representational  bar  applies  with  respect  to  any  particular  matter  involving  a  specific  party  or  parties  that  was  actually  pending  under 
the  former  employee's  official  responsibility  at  some  time  during  his  last  year  of  Government  service. 

“Official  responsibility”  is  defined  in  16  U.S.C.  202  as  “the  direct  administrative  or  operating  authority,  whether  intermediate 
or  final,  and  either  exercisable  alone  or  with  others,  and  either  personally  or  through  subordinates,  to  approve,  disapprove,  or  otherwise 
direct  Government  action.”  The  scope  of  an  employse's  official  responsibility  Is  usually  determined  by  those  areas  assigned  by  statute 
regulation,  executive  order,  or  Job  description.  All  pariicuiar  matters  under  consideration  in  an  agency'  are  under  the  official  responaiiltlty 
of  the  agency  head,  and  each  is  under  that  of  any  intermediate  supervisor  having  responsibiiity  for  the  activities  of  a  subordinate 
employee  who  actually  participates  hi  the  matter.  An  employee's  recusal  from  or  other  non-psrticipation  in  a  matter  does  not  remove 
it  from  his  official  responsibility. 

A  matter  was  “actually  pending”  under  a  former  employee's  official  responsibiiity  if  the  matter  was  in  fact  referred  to  or  under 
consideration  by  persons  within  the  employee's  area  of  responsibility  A  former  employee  is  not  subject  to  the  restriction,  however,  unless 
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at  the  time  of  the  proposed  representation  of  another  he  knows  or  reasonabiy  shouid  know  that  the  matter  had  been  under  his 
responsibliity  during  his  iast  year  of  Government  service. 

*  3.  Basic  Prohibition  of  18  U.S.C.  207(b).  For  one  year  after  his  (sovemment  service  terminates,  no  former  employee  may 

knowingly  represent,  aid,  or  advise  on  the  basis  of  covered  Information,  any  other  person  (except  the  United  States)  concerning  any 
ongoing  trade  or  tre^  negotiation  in  which,  during  his  last  year  of  Government  service,  he  participated  personally  and  substantially  as 
an  employee. 

Discussion.  This  is  a  oneyear  restriction  that  commences  upon  an  employee's  termination  from  Government  service. 

Extending  to  certain  "behind-the-scenes"  assistance,  this  provision  can  serve  to  augment  the  representational  bar  provided  for  in  the 
lifetime  restriction  discussed  above. 

The  restriction  set  forth  in  section  207(b)  does  not  apply  unless,  during  the  cne-year  period  before  he  left  Government,  an 
employee  participated  personally  and  substantially  in  an  "ongoing"  trade  or  treaty  negotiation  that  Is  covered  by  the  statute.  It  is  not 
necessary  that  a  former  employee  have  had  actual  contact  with  foreign  parties  in  order  to  have  participated  personally  and  substantially 
in  a  trade  or  treaty  negotiation.  An  employee  is  covered  by  this  restriction  even  though  his  participation  In  an  ongoing  negotiation  may 
have  occurred  prior  to  January  1 , 1991 ,  the  effective  date  of  section  207(b). 

Trade  negotiations  covered  by  the  statute  are  those  that  the  President  determines  to  undertake  pursuant  to  section  1102  of 
the  omnibus  Trade  and  Competitiveness  Act  of  1988  (19  U.S.C.  2902).  Unless  there  is  an  earlier  public  announcement  of  a  determination 
by  the  President,  a  trade  negotiation  commences  to  be  "ongoing"  when,  at  least  90  days  before  entering  into  a  trade  agreement,  the 
President  notifies  both  the  House  of  Representatives  and  the  Senate  of  his  intention  to  enter  into  an  agreement.  19  U.S.C.  2803(a)(1)(A). 

Whether  an  employee  participated  personally  and  substantially  In  an  "ongoing"  trade  negotiation  is  determined  by  revi^ng  an 
employee's  participation  after  trade  negotiations  commenced.  A  treaty  is  an  international  agreement  made  by  the  President  that  requires 
the  advice  and  consent  of  the  Senate.  A  negotiation  on  a  treaty  commences  to  be  "ongoing"  at  the  point  when  both  (1 )  the  determination 
has  been  made  by  a  competent  authority  that  the  outcome  of  a  negotiation  will  be  a  treaty,  and  (2)  discussions  with  a  foreign  government 
have  begun  on  a  text.  Trade  and  treaty  negotiations  both  cease  to  be  ongoing  vrhen  an  agreement  or  treaty  enters  into  force  or  when 
all  parties  to  the  negotiation  cease  discussion  based  on  a  mutual  understanding  that  the  agreement  or  treaty  will  not  be  consummated. 

Once  he  has  participated  in  an  ongoing  negotiation,  section  207(b)  prohibits  a  former  employee  from  representing,  aiding,  or 
advising  any  other  person  concerning  a  trade  or  treaty  negotiation  (that  is  still  ongoing)  on  the  basis  of  certain  "covered"  information. 

"Covered"  Information  refers  to  agency  records  which  were  accessible  to  the  employee,  which  he  knew  or  should  have  known  were 
designated  as  exempt  from  disclosura  under  the  Freedom  of  Informatton  Act  (e.g.,  documents  that  were  marked  as  subject  to  a  national 
security  classification  or  those  otherwise  designated  in  a  manner  that  made  It  clear  they  were  exempt  from  release  under  FOIA),  and 
which  concan  a  negotiation  in  which  the  employee  participated  personally  and  substantially  during  his  last  year  of  Government  service. 

A  former  employee  is  not  prohibited  from  utilizing  information  from  an  i^ency  record  which,  at  the  time  of  his  post-employment  activity, 
is  no  longer  exempt  from  disclosure  under  the  Freedom  of  Information  Act. 

Only  activKies  that  are  undertaken  on  behalf  of  "any  other  person"  are  prohibited  by  this  restriction.  Action  taken  on  behalf  of 
the  United  States  (or  the  Congress)  or  on  behalf  of  the  former  employee  himself  are  not  prohibited.  A  former  employee  "represents" 
another  person  vWien  he  acts  as  an  agent  or  attorney  for  or  otherwise  communicates  or  makes  an  appearance  on  behalf  of  that  person 
to  or  before  any  third  party.  For  this  purpose,  a  third  party  Includes  any  employee  of  the  executive,  legislative,  or  Judicial  branch  of  the 
Federal  Government,  including  a  Member  of  Congress.  A  fonner  emplo)^  "aids  or  advises"  another  person  when  he  assists  that  person 
other  than  by  communicating  to  or  appearing  before  a  third  party.  A  former  employee  represents,  aids,  or  advises  another  person  "on 
the  basis  or  covered  Information  if  the  former  employee's  representation,  aid,  or  advice  either  involves  a  disclosure  of  covered 
information  to  any  person,  or  could  not  have  been  made  or  rendered  had  the  former  employee  not  had  actual  knowledge  of  covered 
information. 

It  is  important  to  note  that  although  a  post-employment  activity  may  not  be  prohibited  by  section  207(b),  a  former  employae 
must  still  be  careful  to  comply  with  other  statutory  restrictions.  For  example,  even  though  a  trade  or  treaty  negotiation  may  not  yet  have 
become  "ongoing*  at  the  time  of  an  employee's  official  participation,  the  negotiation  may  nevertheless  iiave  had  specific  parties  Identified 
to  it.  thus  triggering  the  lifetime  restrictian  set  forth  in  section  207(a)(1). 

4.  Basic  Prohibition  of  18  U.S.C.  207(c).  For  one  year  after  sendee  in  a  "senior"  position  terminates,  no  fonner  "sentor"  * 

employee  may  knowingly  make,  with  the  intent  to  influence,  any  communication  to  or  appearance  before  an  employee  of  a  department 
or  agency  in  which  he  senred  In  any  capacity  during  the  one-year  period  prior  to  tenninetion  from  "senior  sendee,  if  that  communication 
or  appearance  is  made  on  behalf  of  any  other  person  (exce^  the  United  States),  in  connection  with  any  matter  concerning  which  he 
seeks  official  action  by  that  employee. 

Discussion.  This  Is  a  one-year  restriction.  The  one-year  period  is  measured  from  the  date  when  an  employee  ceases  to  be 
a  senior  employee,  not  from  the  termination  of  Government  sendee,  unless  the  two  occur  simultaneously.  The  purpose  of  this  one-year 
"cooling  or  period  is  to  allow  for  a  period  of  adjustment  to  new  roles  for  the  former  senior  employee  and  the  agency  he  aenred,  and  to 
diminish  any  appearance  that  Government  dedslons  might  be  affected  by  the  Improper  use  by  an  Individual  of  his  fonner  senior  position. 

As  already  noted,  this  provision  is  applicable  to  "senior  employoes,'  but  not  to  "very  senior,,  employoes. 

Like  the  lifetime  restriction  discussed  above,  this  provision  prohibits  communications  to  and  appearances  before  the 
Government  and  does  not  prohibit  "behind-the-soenes*  assittanoe.  Unlike  the  lifetime  restriction,  however,  this  one-year  restriction 
applies  only  to  a  "senior,,  employee,  does  not  require  that  the  fonner  empioyoe  have  ever  been  In  any  e«y  Involved  in  the  matter  that 
is  the  subject  of  the  communication  or  appearance,  and  only  prohibits  communications  to  or  appearances  before  employees  of  any 
department  or  agency  in  which  he  fonnerly  senwd  in  any  capa^  during  the  one-year  period  prior  to  his  tennination  from  senior  service. 

The  representational  bar  applies  with  resp^  to  any  matter,  whether  or  not  involving  a  specific  petty,  concerning  which  the  former  senior 
employee  is  seeking  official  action  by  a  current  employee  of  such  departmerd  or  agency  on  behelf  of  any  other  person  except  the  UnMed 
States  (or  the  Congress) 
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As  described  below,  section  207  provides  for  two  methods  by  which  the  restrictions  of  section  207(c)  can  be  narrowed  or 
eliminated.  The  first  is  through  the  designation  of  separate  departmental  or  agency  components  and  the  second  is  through  the  exemption 
of  a  position  or  category  of  posHions  from  coverage.  Not  all  senior  employees  are  eligible  to  benefit  from  eKher  Oi  ■'oth  of  these 
procedures.  A  former  senior  employee  is  ineligible  to  benefit  from  these  procedures  if  he  Is  subject  to  section  207(c)  by  virtue  of  having 
served  in  a  position  for  which  the  rate  of  pay  is  specified  in  or  fixed  according  to  the  Executive  Scliedule  or  by  virtue  of  having  been 
appointed  by  the  President  to  a  position  under  3  U.  S.C.  105(a)(2)(B)  or  by  the  Vice  President  to  a  position  under  3  U.S.C.  106(a)(1  )(B). 

As  has  been  noted,  the  representational  bar  usually  extends  to  any  department  or  agency  in  which  the  former  senior  employee 
served  In  any  capacity  during  the  year  prior  to  his  termination  from  senior  senrice.  However,  certain  senior  employees  may  be  permitted 
to  communicate  to  or  appear  before  components  of  their  former  department  or  agency  If  ttxise  components  have  been  designated  as 
separate  agencies  or  bureaus  by  OGE.  For  example,  although  It  may  not  by  statute  be  a  separate  component,  OGE  coukt  designate  the 
Defense  Logistics  Agency  as  an  agency  that  exercises  functions  which  are  separate  and  distinct  from  its  ‘parenT  department,  the 
Department  of  Defense.  An  individua!  formerly  serving  in  a  parent  department  or  agency  would  be  baned  by  section  ;207(c)  from  making 
communications  to  or  appearances  before  any  employee  of  that  parent,  but  would  not  be  barred  as  to  employees  of  any  designated 
component  of  that  parent.  An  indrvidual  formerly  senring  In  a  designated  component  of  a  parent  department  or  agency  would  be  barred 
from  communicating  to  or  making  an  appearance  before  any  employee  of  that  component,  but  would  not  be  baned  as  to  any  employee 
of  the  parent  or  of  any  other  component.  The  statute  now  provides  that  no  agency  within  the  Executive  Office  of  the  President  may  be 
designated  as  a  separate  component. 

The  restrictions  of  section  207(c)  can  be  waived  altogether  as  to  certain  senior  employee  positions  or  categories  of  positions. 

As  a  consequence  of  such  exemption,  the  one-year  restriction  of  section  207(c)  will  not  begin  to  run  upon  an  employee's  termination 
from  such  a  position.  In  order  to  grant  an  exem^km,  OGE  must  receive  a  request  to  do  so  from  a  department  or  agency.  After  review 
of  the  request,  OGE  can  grant  an  exemption  or  exemptions  based  upon  its  determination  that  as  to  a  particular  position  or  category  of 
positions,  the  imposition  of  section  207(c)  would  create  an  undue  hardship  on  the  department  or  agency  In  obtaining  qualified  personnel 
and  that  the  granting  of  the  exemption  would  not  create  the  potential  for  use  of  undue  influence  or  advantage. 

5.  Basic  Prohibition  of  18  U.S.C.  207(d).  For  one  year  after  service  in  a  “very  senior',  position  terminates,  no  former  'Very  * 

senior"  employee  may  knowingly  make,  with  the  intent  to  influence,  any  communication  to  or  appearance  before  any  individual  appointed 
to  an  Executive  Schedule  position  or  before  any  employee  of  a  diriment  or  agency  in  which  he  served  as  a  “Very  senior"  employee 
during  the  one-year  period  prior  to  termination  from  Government  service,  if  that  communication  or  appearance  is  made  on  behalf  of  any 
other  person  (except  the  United  States),  In  connection  with  any  matter  concerning  which  he  seeks  official  action  by  that  individual  or 
employee. 


Discussion.  This  is  a  one-year  restriction.  The  one-year  period  is  measured  from  the  date  when  an  employee  ceases  to  be 
a  very  senior  employee,  not  from  the  termination  of  Government  service,  unless  the  two  occur  simultaneously. 

This  provision,  applicable  only  to  'very"  senior  employees,  is  very  similar  to  the  one-year  restriction  of  section  207(c)  discussed 
above.  It  too  prohibits  communications  to  or  appearances  before  employs^  of  certain  governmental  departments  and  agencies,  unless 
on  behalf  of  the  United  States  (or  the  Congress).  A  former  very  senior  employee  is  prohibited  by  section  207(d)  from  representing  another 
before  any  current  employee  of  any  department  or  agency  in  which  he  served  as  a  very  senior  employee  during  the  one-year  p^od  prior 
to  his  termination  from  Government  service.  (Compare  section  207(c)  which  prohibits  communications  and  appearances  to  current 
employees  of  any  department  or  agency  in  which  a  fomner  "senior  employee  served  in  any  capacity  during  the  one-year  pe^  prior 
to  termination  from  senior  senrice.)  A  former  very  senior  employee  Is  also  prohibited  by  sectioii  207(d),  however,  from  representing 
another  person  before  any  individual  currently  app^nted  to  an  Executive  Schedule  position  listed  in  5  U.S.C.  5312-5216,  whether  or  not 
that  individual  is  senring  in  the  very  senior  employee's  former  department  or  agency.  The  representational  bar  applies  to  any  matter, 
whether  or  not  involving  a  specific  party,  concerning  which  the  fonner  very  senior  employee  is  seeking  official  action  by  any  current  officer 
or  employee  of  the  executive  branch. 

Section  207  does  not  authorize  OGE  to  designate  separate  and  distinct  components  within  a  department  or  agency  as  a  means 
of  narrowing  the  scope  of  section  207(d).  Moreover,  no  very  senior  employee's  position  is  eligible  for  exemption  from  the  application  of 
section  207(d). 

6.  Basic  Prohibition  of  18  U.S.C  207(f).  For  one  year  alter  his  senrice  In  a  "senior"  or  'Very  senior"  position  terminates,  no 
former  "senior"  employee  or  former  "very  senior"  employee  may  knowingly,  with  the  intent  to  influence  a  decision  of  an  employee  of  a 
department  or  agency  of  the  United  States  In  carrying  out  his  official  duties,  represent  a  foreign  entity  before  any  department  or  agency 
of  the  United  States  or  aid  or  advise  a  foreign  entity. 

Discussion.  This  is  a  one-year  restriction,  except  that  it  lasts  for  three  years  as  applied  to  any  individual  who  becomes  the 
United  States  Trade  Representative  after  October  6,  1992.  The  restriction  is  measured  from  the  date  when  an  employee  ceases  to  be 
a  senior  employee  or  a  very  senior  employee,  not  from  the  termination  of  Government  service,  unless  the  two  occur  simultaneously. 

The  restriction  prohibits  a  former  senior  or  very  senior  employee  from  representing,  aiding,  or  advising  a  foreign  entity  with 
the  intent  to  influence  certain  governmental  officials.  A  ‘for^n  entity,,  means  the  "government  of  a  foreign  country"  as  defined  In  section 
1(e)  of  the  Foreign  Agents  Registration  Act  of  1938  (22  U.S.C.  611),  as  amended,  or  a  "foreign  political  party"  as  defined  in  section  1(0 
of  that  Act  The  government  of  a  foreign  country  Includes  - 

any  person  or  group  of  persons  exercising  sovereign  de  facto  or  de  Jure  political  jurisdiction  over  any  country,  other  than  the 
United  States,  or  any  part  of  such  couittry.  and  includes,  any  subdivision  of  any  such  group  and  any  group  or  agency  to  which 
such  sovereign  de  facto  or  de  jure  authority  or  functions  are  directly  or  indirectly  delegated.  Such  term  shall  include  any  faction 
or  body  of  insurgents  within  a  country  assuming  to  exercise  governmental  auth^  whether  such  faction  or  body  of  insurgents 
has  or  has  not  been  recognized  by  the  United  States 

A  foreign  political  party  includes  - 
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any  organization  or  any  other  combination  of  IndMduals  In  a  country  other  than  the  United  States,  or  any  unit  or  branch 
thereof.  -  having  for  an  aim  or  purpose,  or  which  is  engaged  In  any  activity  devoted  In  whole  or  In  part  to,  the  establishment, 
administration,  control,  or  acquisition  of  administration  or  control,  of  a  government  of  a  foreign  country  or  a  subdivision  thereof, 
or  the  furtherance  or  influencing  of  the  political  or  public  Interests,  policies,  or  relations  of  a  government  of  a  foreign  country 
or  a  subdivision  thereof. 

A  foreign  commercial  corporation  will  not  generally  be  considered  a  ‘foreign  entit/'  for  purposes  of  section  207(0  unless  it  exercises  the 
functions  of  a  sovereign. 

A  former  senior  or  very  senior  employee  ‘represents*  a  foreign  entity  when  he  acts  as  an  agent  or  attorney  for  or  otherwise 
communicates  or  makes  an  appearance  on  behalf  of  that  entity  to  or  before  any  employee  of  a  department  or  latency.  He  ‘aids  or 
advises*  a  foreign  entity  when  he  assists  the  entity  other  than  by  making  such  a  communication  or  appearance.  Such  'behind  the  scenes* 
assistance  to  a  foreign  entity  could,  for  example.  Include  drafting  a  proposed  communication  to  an  agency,  advising  on  an  appearance 
before  a  department,  or  consulting  on  other  strategies  designed  to  persuade  departmental  or  agency  decision  makers  to  take  certain 
action.  A  former  senior  or  very  senior  employee's  representation,  aid,  or  advice  is  only  prohibited  if  made  or  rendered  with  the  intent  to 
influence  an  officiai  discretionaiy  decision  of  a  current  departmental  or  agency  employee. 

C.  EXCEPTIONS 

Sections  207(j)  and  (k)  set  forth  several  exceptions  to  the  statute's  substantive  prohibitions.  As  noted  below,  some  exceptions 
*  donotavoktapplicationofallofthesixsubstantiverestrictionsof  16  U.S.C.  207.  * 

Performing  official  Government  Duties.  A  former  employee  is  not  restricted  by  any  of  the  substantive  provisions  of  section  207 
from  engaging  in  post-employment  activities  perfonned  in  carrying  out  official  duties  on  behalf  of  the  United  States.  This  exception  also 
extends  to  activities  undertaken  in  carrying  out  official  duties  as  an  elected  official  of  a  state  or  local  Government. 

Representing  Certain  entities.  A  former  senior  or  very  senior  employee  will  not  violate  section  207(c)  or  (d)  if  his  communication 
or  appearance  is  made  in  carrying  out  official  duties  as  an  employee  of  and  is  made  on  behalf  of  (1)  an  agency  or  instrumentality  of  a 
State  or  local  Government,  (2)  an  accredited  degree-granting  Institution  of  higher  education  as  defined  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1141  (a)),  or  (3)  a  hospital  or  medical  research  organization  exempted  and  defined  under  section 
S01(c)(3)  of  the  Internal  Revenue  Code  of  1986  (26  U.S.C.  S01(c)(3)). 

Representing  or  Assisting  International  organizations.  A  former  employee  is  not  restricted  by  any  of  the  substantive  provisions 
of  section  207  from  representing,  aiding,  or  advising  an  International  organization  in  which  the  UnMed  States  participates,  if  the  Secretary 
of  State  certifies  in  adrance  that  such  activity  is  In  the  Interest  of  the  United  States. 

Imparting  Special  Knowledge.  A  former  senior  or  very  senior  employee  will  not  violate  section  207(c)  or  (d)  If  he  makes  a 
statement  that  is  based  on  his  own  special  knowledge  In  the  particular  area  that  is  the  subject  of  the  statement,  provided  that  he  receives 
no  compensation  for  making  the  statement. 

Scientific  or  Technologicai  Information  or  Expertise.  A  former  employee  will  not  violate  section  207(a)(1),  (a)(2),  (c),  or  (d)  if 
he  makes  a  communication  soi^  for  the  purpose  of  furnishing  scientific  or  technologicei  information  In  accordance  with  procedures 
acceptable  to  the  agency  involved.  Alternatively,  a  fomwr  employes  may  make  a  communicaUon  If  the  head  of  the  agency  concerned 
publishes  a  certification  In  the  Federal  Register  stating  that  the  former  employse  has  outstanding  qualifications  In  a  sdentiflc, 
technological,  or  other  technical  discipline,  that  he  is  acting  with  respect  to  a  particular  matter  which  requires  auch  qualifications,  and 
that  the  national  interest  would  be  serv^  by  the  former  employee's  participation. 

Testimony.  A  fommr  employee  is  not  restricted  by  any  of  the  substantive  restrictions  of  section  207  from  giving  testimony  under 
oath  or  from  making  statements  required  to  be  made  under  penalty  of  perjury,  subject  to  a  special  rule  with  respect  to  expert  opinion 
testimony.  Unless  expert  opinion  testimony  is  given  pursuant  to  court  order,  a  former  employae  may  not  provide  such  teetiinony  on  a 
matter  on  behalf  of  any  other  person  exce^  the  United  States  (or  the  Congress)  If  he  Is  subject  to  the  lifetime  prohibition  contained  in 
section  207(a)(1 )  relating  to  that  matter. 

Employment  with  certain  Prior  Employare.  A  former  employee  is  not  restricted  by  any  of  the  subetantive  restrictions  of  eecUon 
207  if  granted  one  cf  25  Presidential  waivers  in  connection  with  his  reemployment  at  a  Government-owned,  contractor  operated  entity. 
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9-60 1 .  41  U.S.C.  423  (reference  (f)) 

a.  Restrictions.  This  statute  restricts  a  former  DoD  employee 
who  was  a  procurement  official  with  respect  to  a  particular  procurement  from  knowingly: 

(1)  Participating  in  any  manner  on  behalf  of  a 
competing  contractor  in  any  negotiations  leading  to  the  award  or  modification  of  a  defense 
contract  for  such  procurement;  or 

(2)  Participating  personally  and  substantially  on  behalf 
of  the  competing  contractor  in  the  performance  of  such  defense  contract. 

b.  Period  of  Restrictions.  Both  restrictions  apply  for  a  period 
of  two  years  from  the  date  of  the  former  DoD  employee's  last  personal  and  substantial 
participation  in  the  procurement  on  behalf  of  the  Federal  Government.  Neither  applies  unless  the 
individual  was  a  DoD  employee  of  the  Federal  Government  at  the  time  he  served  as  a 
procurement  official. 


c. 


( 1 )  A  DoD  employee  or  former  DoD  employee  who  is 

or  was  a  prociuement  official  is,  by  statute,  entitled  to  a  written  opinion  regarding  the 
applicability  of  this  statute  to  his  specific  circumstances.  A  request  for  such  an  opinion  shall  be 
submitted  in  writing  to  the  Ethics  Counselor  serving  the  DoD  Component  command  or 
organization  the  DoD  employee  is  leaving  or  from  which  he  has  separated.  The  request  shall  set 
forth  all  information  relevant  to  the  request.  See  FAR  3.1 04-8(e)  (reference  (g))  in  Appendix  B 
of  this  Regulation. 


(2)  Ethics  Counselors  who  have  not  been  delegated 
specific  authority  in  writing  to  issue  41  U.S.C.  423  (reference  (f))  written  opinions  shall 
promptly  forward  the  request  to  the  DoD  Component  DAEO  or  designee  who  has  such  authority. 

(3)  Written  opinions  shall  be  issued  within  30  days  of 
receiving  the  request,  together  with  all  necessary  infonnation. 

(4)  Where  the  DoD  employee  or  former  DoD  employee 
relies  in  good  faith  on  a  written  opinion  that  this  statute  is  not  applicable  to  a  specific  situation, 
the  DoD  employee  or  former  DoD  employee  shall  not  be  found  to  have  knowingly  violated  the 
restrictions  of  the  statute. 
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(5)  A  copy  of  each  41  U.S.C.  423  (reference  (f)) 
opinion  shall  be  retained  by  the  DoD  Component  DAEO  or  designee  for  three  years. 

SECTION  7.  RESTRICTIONS  ON  RETIRED  MILITARY  MEMBERS 

9-700.  18  U.S.C.  281(al  (reference  (cll.  This  statute  restricts  the  selling 

activities  of  retired  military  officers.  The  provisions  of  this  statute  were  suspended  by  the 
Federal  Acquisition  Streamlining  Act  of  1994  (reference  (h))  through  December  31, 1996. 

a.  Restrictions.  A  criminal  statute,  18  U.S.C.  281(a) 
(reference  (c)),  provides  that  for  a  period  of  two  years  after  retiring,  no  retired  military  officer 
may  receive  compensation  for  representing  any  other  individual  in  the  sale  of  anything  to  the 
Federal  Government  through  the  department  in  which  he  holds  a  retired  status. 

(1)  The  term  "department"  refers  to  individual  DoD 
Components,  not  DoD  as  a  whole,  insofar  as  it  concerns  retired  military  officers.  For  example, 
this  statute  does  not  prohibit  retired  Navy  and  Marine  Corps  officers  finm  selling  to  the  ‘ 
Departments  of  tlie  Army  or  Air  Force. 

(2)  The  term  "anything"  in  the  phrase  "sale  of  anything" 
has  been  construed  by  DoJ  to  encompass  both  goods  and  services. 

(3)  DoJ  has  determined  that  this  statute  does  not 
prohibit  the  sale  of  personal  services  when  the  retire  is  only  representing  himself.  However, 
sale  of  personal  services  may  not  include  the  work  product  of  a  closely  held  corporation  where 
individuals  other  than  the  retiree  contribute  to  the  services  provided. 

b.  Ptfinition  vr'SsUing" 

( 1 )  For  the  purpose  of  this  statute,  "selling"  means; 

(a)  Signing  a  bid,  proposal,  or  contract; 

(b)  Negotiating  a  contract; 

(c)  Contacting  a  DoD  employee  to  obtain  or 

negotiate  defense  contracts,  negotiate  or  discuss  changes  in  specifications,  price,  cost  allowances, 
or  other  terms  of  a  defense  contract,  or  settle  disputes  concerning  performance  of  a  defense 
contract;  or 
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(d)  Any  other  liaison  activity  with  a  view 

toward  the  ultimate  consummation  of  a  sale  although  the  actual  defense  contract  is  negotiated 
subsequently  by  another  person. 


include: 


(2)  Activities  which  are  not  considered  "selling" 


(a)  Purely  social  contacts,  as  long  as  there  is  an 
independent  basis  for  the  social  relationship  and  no  promotion  of  a  product  or  attempt  to 
influence  a  procurement; 


(b)  Technical  contacts  for  the  purpose  of 

conferring  with  non-contracting  technical  specialists  to  acquire  information  that  is  available  to  all 
prospective  defense  contractors,  provided  that  these  contacts  do  not  otherwise  involve  "selling" 
as  discussed  in  subsection  9-700.b.(l)  of  this  Regulation,  above.  See  42  Comp.  Gen.  236, 241 
(reference  (i)); 

(c)  Contacts  subsequent  to  the  execution  of  a 
defense  contract  relating  to  performance  or  progress,  if  they  do  not  include  modification  of  the 
defense  contract  or  "selling"  as  discussed  in  subsection  9-700.b.(l)  of  this  Regulation,  above. 

9-701.  18  U.S.C.  281(b)  (reference  (c^i.  For  a  period  of  two  years  after 

terminating  service  with  the  Federal  Government,  a  retired  military  officer  may  not  act  as  an 
agent  or  attorney  for  the  prosecution  or  assist  in  the  prosecution  of  any  claim  against  the  United 
States  involving  the  department  in  which  he  holds  a  retired  status  or  which  concerns  a  subject 
with  which  the  military  officer  was  directly  connected  while  on  active  duty.  A  violation  of  this 
statute  is  punishable  by  a  $10,000  fine  and  one  year  imprisonment. 

9-702.  Rcstrictions-Qiifcdgial  GaYcmmcnt  Employment 

a.  Dual  CompeasationJLaws-  A  retired  member  of  any 
uniformed  service  who  holds  a  civilian  position  with  the  Federal  Government  is  subject  to 
reduction  of  retired  pay  while  receiving  pay  from  a  Federal  Government  civilian  position.  Tlie 
term  "retired  member"  means  anyone,  officer  or  enlisted,  entitled  to  receive  retired  pay.  llie 
term  "retired  pay"  includes  both  retired  and  retainer  pay.  The  current  law  generally  applies  to 
retired  Regular  officers,  retired  at  any  time,  and  to  all  former  members  of  tlie  uniformed  services 
who  left  active  duty  after  January  11, 1979.  Sec  5  U.S.C.  5532  (reference  (j))  for  exceptions  to 
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this  general  rule. 


(1)  The  Dual  Compensation  Reduction  Formulas. 
There  are  two  provisions  in  the  current  dual  compensation  law  which  may  operate  to  reduce  the 
retired  pay  of  retired  members  of  the  uniformed  services  who  hold  Federal  Government  civilian 
positions. 


(a)  The  First  Reduction  Provision.  The  first 
reduction  provision  applies  only  to  retired  Regular  officers  who  retired  at  any  time.  This 
provision  operates  to  reduce  the  retired  pay  of  a  retired  Regular  military  officer  receiving  pay 
from  a  Federal  Government  civilian  position  regardless  of  the  amount  of  salary  from  that  civilian 
position.  It  provides  that  such  retired  military  officer  is  entitled  to  receive  the  full  pay  of  tire 
civilian  position,  but  retired  pay  will  be  reduced  to  an  armual  rate  equal  to  a  base  amount  plus 
one-half  of  the  remainder  of  the  retired  pay,  if  any.  The  base  amount  is  increased  periodically  to 

*  reflect  changes  in  the  Consumer  Price  Index.  See  5  U.S.C.  5532(b)  (reference  (j)). 

(b)  The  Second  Reduction  Provision.  The 

second  reduction  provision  applies,  in  general,  to  all  retired  military  members  who  first  received 
retired  pay  after  January  11, 1979.  The  reduction  depends  upon  the  amount  of  pay  received  from 
the  Federal  Government  civilian  position.  This  provision  operates  to  reduce  the  retired  pay  of  a 
retired  member  when  the  annual  rate  of  pay  for  the  civilian  position  combined  with  the  annual 
rate  of  retired  pay  (reduced  in  the  case  of  retired  Regular  officers  as  discussed  in  subsection 
9-702.3.(1  )(a)  of  this  Regulation,  above)  exceeds  the  annual  rate  of  basic  pay  for  level  V  of  the 
Executive  Schedule.  Reductions  are  computed  as  follows: 

1  If  the  combination  of  pay  from  the 
civilian  position  and  retired  pay  exceeds  the  amount  currently  paid  for  level  V  of  the  Executive 
Schedule,  the  retired  pay  will  be  reduced  to  keep  the  total  at  the  level  V  limit. 

2  Reductions  to  retired  pay  are  made 
per  pay  period  whenever  the  combination  of  the  two  salaries  for  the  pay  period  exceeds  the  pay 
for  a  level  V  position  for  that  pay  period.  Reductions  made  in  such  pay  periods  are  not 
refundable  even  when  the  combined  pay  amounts  for  the  total  year  is  less  than  the  annual  rate  for 
level  V  of  the  Executive  Schedule; 


1  The  amount  of  retired  pay  may  not 

be  reduced  to  an  amount  less  than  the  amount  deducted  from  the  retired  pay  as  a  result  of 
participation  in  any  survivor's  benefits  in  connection  with  retired  pay  or  veterans  insurance 
programs  and  no  reductions  shall  be  made  to  retired  pay  based,  in  whole  or  in  part,  upon 
disability  incurred  in  the  line  of  duty  as  a  direct  result  of  armed  conflict  or  during  a  period  of 
war. 
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(2)  Waiygrs 


(a)  A  retii^d  member  may,  in  certain  limited 
circumstances,  obtain  a  waiver  so  that  his  retired  pay  would  not  be  reduced  while  holding  a 
Federal  Government  civilian  position.  See  5  U.S.C.  5532(g)  (reference  (j)).  The  circumstances 
under  which  a  waiver  may  be  granted  are; 


1  On  a  case-by-case  basis  for  a  retired 
member  holding  a  Federal  Government  civilian  position  for  which  there  is  exceptional  difficulty 
in  recruiting  or  retaining  a  qualified  employee;  or 


2  For  temporary  employment  that  is 

necessary  due  to  an  emergency  involving  a  direct  threat  to  life  or  property,  or  under  other 
unusual  circumstances. 


(b)  The  Director,  0PM,  may  grant  a  waiver  at 
the  request  of  the  Head  of  an  Executive  Agency.  Additionally,  the  Director,  0PM,  may  delegate 
to  an  agency  the  authority  to  grant  waivers  for  the  temporary  employment  of  retired  members 
during  emergencies  or  other  unusual  circumstances,  but  not  for  employment  necessitated  by 
exceptional  difficulties  in  recruiting  or  retaining  qualified  individuals.  The  Director,  OPM,  has 
delegated  to  DoD  authority  to  approve  dual  compensation  restriction  waivers  in  certain 
circumstances  at  installations  scheduled  for  closure. 

(c)  Waivers  are  to  be  the  exception,  not  the  rule. 
If  appropriate,  however,  a  waiver  may  be  obtained  for  either  or  both  of  the  dual  compensation 
reductions.  See  5  C.F.R.  553  (reference  (k))  for  procedures  for  obtaining  a  waiver. 

b.  Post-Military  Service  Employment  in  DoD  under  5  U.S.C. 
3326  (reference  (j)).  As  of  November  6, 1992,  the  suspension  of  this  provision  ended.  See  DoD 
Directive  1402.1  (reference  (1)).  To  avoid  appearances  of  favoritism  or  preferential  treatment, 
retired  military  members  may  not  be  selected  to  fill  civil  service  positions  in  DoD  (including 
non-appropriated  fund  instrumentalities)  within  1 80  days  following  retirement  unless: 

( 1 )  The  appointment  is  authorized  by  the  Secretary  of  a 
Military  Department  or  designee,  or  by  OPM  if  the  position  is  in  the  competitive  service; 

(2)  The  minimum  rate  of  basic  pay  for  the  position  has 
been  increased  under  5  U.S.C.  5305  (reference  (j));  or 
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(3)  A  state  of  national  emergency  exists. 


9-703.  Foreign  Emplcvment  Restrictions 

a.  Article  I,  Section  9,  Clause  8,  of  the  Constitution  of  the 
United  States  (reference  (m)),  prohibits  any  person  holding  any  office  of  profit  or  trust  under  the 
Federal  Government  from  accepting  any  present,  emolument,  office,  or  title  of  any  kind  whatever 
fi'om  any  king,  prince,  or  foreign  state  without  the  consent  of  Congress. 

( 1 )  This  provision  prohibits  employment  of  all  retired 

military  members,  both  officer  and  enlisted  and  both  Regular  and  Reserve,  by  a  foreign 
government  unless  Congressional  consent  is  first  granted.  See  44  Comp.  Gen.  130 
(reference  (n)). 


(2)  Employment  by  educational  or  commercial 
institutions  owned,  operated,  or  controlled  by  a  foreign  government  is  included  within  the  scope 
of  this  restriction. 

(3)  The  penalty  for  violation  is  withholding  the  retired 
military  member's  retired  pay  in  an  amount  equal  to  the  foreign  salary  illegally  received.  See  61 

*  Comp.  Gen.  306  (reference  (o)). 

b.  Congress  has  consented  to  the  acceptance  of  civil 
employment  with  a  foreign  government  by,  among  others,  retired  Regular  military  members  and 
Reserve  military  members,  if  both  the  Secretary  of  the  Military  Department  and  the  Secretary  of 
State  approve  the  employment.  See  37  U.S.C.  908  (reference  (p)).  Because  approval  is 
prospective  only,  foreign  civil  employment  should  not  be  accepted  until  approval  has  been 
obtained.  Retired  military  members  who  wish  to  accept  such  employment  should  submit  a 
written  request  for  approval  to  the  Secretary  of  their  Military  Department  through  appn'tpriate 
channels.  The  request  must  fully  describe  the  contemplated  employment  and  the  nature  and 
extent  of  the  involvement  with  the  foreign  government. 

c.  A  former  military  member  desiring  employment  with  a 
foreign  government  or  any  foreign  business  interest  may  be  required  to  register  as  an  agent  of  a 
foreign  principal  under  the  Foreign  Agents  Registration  Act  of  1938,  22  U.S.C.  61 1  et.  seq. 
(reference  (q)).  Any  person  who  acts  as  an  agent  of  a  foreign  principal  must  file  a  registration 
statement  with  the  U.S.  Attorney  General. 
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SECTION  8.  RESTRICTIONS  ON  FORMER  SENIOR  APPOINTEES 

9-800  Executive  Order  12834.  E.O.  12834  (reference  (r)),  in  subsection 
12-200  of  this  Regulation,  requires  contractual  etiucs  commitments  icgarding  post-Govemment 
service  employment  from  full-time,  non-career  Presidential,  Vice-Presidential  or  Agency  Head 
appointees  in  an  Executive  Agency  whose  rate  of  basic  pay  is  not  less  than  the  rate  for  level  V  of 
the  Executive  Schedule,  except  for  those  appointed  as  members  of  the  senior  foreign  service  or 
solely  as  uniformed  service  commissioned  officers.  See  E.O.  12834  (reference  (r))  in  subsection 
12-200  of  this  Regulation  and  OGE  Form  203,  "Senior  Appointee  Pledge,"  January  1993,  and 
OGE  Form  204,  "Trade  Negotiation  Pledge,"  January  1993,  Appendix  C  of  this  Regulation. 

SECTION  9.  RESTRICTIONS  ON  DEALING  WITH  CURRENT  OR  FORMER  DoD 
EMPLOYEES 

9-900.  General  Rule.  Current  DoD  employees  shall  not  knowingly  deal, 
on  behalf  of  the  Federal  Government,  with  current  or  former  DoD  employees  whose  participation 
in  the  transaction  violates  any  statute  or  DoD  directive,  regulation  or  policy. 

9-901.  Terminal  Leave 

a.  Military  members  on  terminal  leave  may  accept  civilian 
employment  with  tlie  Federal  Government  and  are  entitled  to  the  pay  of  that  civilian  position  in 
addition  to  the  pay  and  allowances  to  which  entitled  while  on  terminal  leave.  See  5  U.S.C. 

5534a  (reference  (j)). 


b.  A  military  officer  on  active  duty  may  not  accept  a  civil 
office  with  a  State  or  local  government,  nor  may  he  perform  the  duties  of  such  an  office.  See 
10  U.S.C.  973(b)(3)  (reference  (e)).  This  applies  while  the  military  officer  is  on  terminal  leave. 
See  56  Comp.  Gen.  855  (reference  (s)). 

SECTION  10.  REPORT  OF  DoD  AND  DEFENSE  RELATED  EMPLOYMENT 
(PPFQRM17S7) 

9-1000.  Individuals  Required  to  File.  The  following  former  DoD 
employees  are  required  by  10  U.S.C.  2397  (reference  (e))  to  file  DD  Form  1787,  Appendix  C  of 
this  Regulation,  with  their  former  DoD  Component: 

a.  Each  former  DoD  employee  of  a  DoD  Component  who: 
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( 1 )  Served  at  a  pay  rate  equal  to  or  greater  than  the 
minimum  rate  for  a  GS/GM-13,  or  served  on  active  duty  at  least  ten  years  and  held  the  grade  of 
0-4  or  above  at  any  time  during  his  service; 

(2)  Within  the  two-year  period  immediately  following 
termination  of  service  or  employment  with  the  DoD  Component,  is  employed  by  a  defense 
contractor  who,  during  the  preceding  one-year  period,  was  awarded  $10  million  or  more  in 
defense  contracts;  and 


(3)  Is  employed  by  or  performs  services  for  the  defense 
contractor  and  receives  compensation  of  or  is  salaried  at  a  rate  of  $25,000  per  year  or  more  from 
the  defense  contractor. 


b.  Compensation  is  received  by  a  reporting  individual  if  it  is 
paid  to  a  business  entity  with  which  the  reporting  individual  is  affiliated  in  exchange  for  services 
rendered  by  that  reporting  individual; 


c.  A  rate  of  $25,000  per  year  equates  to  $  1 2  per  hour. 

9-1001.  Time  of  Filing.  A  former  DoD  employee  shall  file  a  report  with 
his  former  DoD  Component  DAEO  or  designee  within  90  days  of  entering  on  duty  with  the 
defense  contractor. 


9-1002,  Rgvka 


a.  When  the  report  is  filed,  the  DoD  Component  DAEO  or 
designee  shall  review  the  report  to  determine  whether; 


provided;  and 


(1 )  Each  item  is  completed  and  sufficient  information  is 


(2)  Whether  the  information  indicates  any  violation  or 
apparent  violation  of  any  of  the  conflicts  of  interest,  standards  of  conduct,  procurement  integrity, 
and  related  laws  and  regulations. 


b.  The  DoD  Component  DAEO  or  designee  need  not  audit  the 
report.  Disclosures  are  to  be  taken  at  "face  value"  unless  there  is  a  patent  omission  or  ambiguity 
or  the  official  has  independent  knowledge  of  matters  outside  the  report.  However,  it  is  expected 
that  the  DoD  Component  DAEO  or  designee  will  resolve  any  apparent  violations  to  ensure  there 
are  no  actual  violations. 
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c.  If  the  DoD  Component  DAEO  or  designee  believes  that 
additional  information  is  required,  the  reporting  individual  shall  be  notified  of  the  additional 
information  required  and  the  date  by  which  it  must  be  submitted.  The  reporting  individual  shall 
submit  the  required  information  directly  to  the  DoD  Component  DAEO  or  designee. 

d.  When  the  DoD  Component  DAEO  or  designee  has 
completed  the  review  and  accomplished  any  necessary  remedial  action,  he  shall  sign  and  date  the 
report  and  dispose  of  it  in  accordance  with  subsection  9-1003.b.  of  this  Regulation,  below. 

e.  If  the  DoD  Component  DAEO  or  designee  concludes  that 
the  reporting  individual  is  not  in  compliance  with  applicable  laws  or  regulations,  the  DoD 
Component  DAEO  or  designee  shall; 

( 1 )  Notify  the  reporting  individual  of  the  preliminary 

determination; 

(2)  Afford  the  reporting  individual  an  opportunity  for 

personal  consultation,  if  practicable; 

(3)  Determine  what  remedial  action  should  be  taken  to 
bring  the  reporting  individual  into  compliance;  and 

(4)  Notify  the  reporting  individual  of  the  remedial 
action  required,  indicating  a  date  by  which  that  action  must  be  taken,  normally  within  90  days. 

f.  When  the  DoD  Component  DAEO  or  designee  determines 
that  a  reporting  individual  has  complied  fully  with  the  remedial  measures,  a  notation  to  that 
effect  shall  be  made  in  the  corrunent  section  of  the  report.  Then  the  DoD  Component  DAEO  or 
designee  shall  sign  and  date  the  report  as  the  reviewing  offic’al  and  dispose  of  it  in  accordance 
with  subsection  9-1003. b.  of  this  Regulation,  below. 

9-1003.  Dispositian 

* 

* 

* 

* 

*  b.  The  DoD  Component  DAEO  or  designee  shall  ensure  that 


a.  After  the  Ethics  Counselor  signs  and  dates  the  report,  the  * 

Ethics  Counselor  shall  send  the  original  to  the  entire  DoD  Component  DAEO  or  designee,  who  ^ 

shall  forward  it,  together  with  all  other  such  reports  that  were  received  during  the  previous  * 

calendar  year,  to  SOCO  not  later  than  March  15. 
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*  appropriate  data  from  each  DD  Form  1 787,  Appendix  C  of  this  Regulation,  is  extracted  and  sent,  * 

^  together  witli  all  other  such  data  from  other  such  reports  that  were  received  during  the  previous  * 

calendar  year  for  the  entire  DoD  Component,  by  March  1 5  to  the  Defense  Manpower  Data 
^  Center  (DMDC)  where  a  consolidated  report  to  Congress  is  compiled.  DMDC  will  accept  data  * 

only  on  computer  disk  using  any  common  wordprocessing  software  or  ASCII. 

^  c.  If  steps  ensuring  compliance  with  applicable  laws  and  ^ 

*  regulations  are  not  taken  by  the  date  established,  the  Ethics  Counselor  shall  report  the  matter  to 

*  the  DoD  Component  DAEO  and  take  whatever  other  action  might  be  required  in  accordance  with  * 

*  Chapter  10  of  this  Regulation.  * 

d.  DD  Forms  1787,  Appendix  C  of  this  Regulation,  shall  be 

retained  by  SOCO  for  six  years  from  the  date  of  filing  with  SOCO. 

9-1004.  Public  Availability  of  Reports.  DD  Forms  1787,  Appendix  C  of 
this  Regulation,  must  be  made  available  for  public  examination  upon  request  after  the  reports  are 
filed  with  SOCO,  unless  exempted  pursuant  to  law.  Reporting  individuals  are  personally 
responsible  for  ensuring  that  their  reports  are  accurate,  complete,  and  timely. 

9-1005.  Penalties 

a.  Administrative  Penalties.  Anyone  failing  to  file  a  report  or 
falsifying  or  failing  to  file  required  infonnation,  may  be  subject  to  any  applicable  persoimel  or 
other  action  in  accordance  with  applicable  law  or  regulation,  including  adverse  action.  An 
administrative  penalty  of  up  to  SI 0,000  may  be  imposed  in  accordance  with  10  U.S.C.  2397 
(reference  (e)). 


b.  Criminal  Liability.  Any  individual  who  knowingly  or 
willfully  falsifies  infonnation  on  a  report  may  be  subject  to  criminal  prosecution  under  18  U.S.C. 
1001  (reference  (c)). 

SECTION  11.  REFERENCES 

9-1100.  References 

(a)  Title  5,  Code  of  Federal  Regulations,  Part  2637, 
"Regulations  Concerning  Post-Employment  Conflict  of 
Interest,"  current  edtion 

(b)  Title  5,  Code  of  Federal  Regulations,  Part  264 1 , 
"Post-Employment  Conflict  of  Interest  Restrictions," 
current  edition 

130 

#First  Amendment  (Cb  1,  11/2/94) 


Aug  93# 

DoD  5500.7-R 


* 

* 

* 

* 

* 

* 

* 

* 


* 

* 

* 


* 


* 

* 


(c)  Title  18,  United  States  Code,  Sections  207, 281,  and  1001 

(d)  Office  of  Govenunent  Ethics  Memorandum,  "Revised 
Materials  Relating  to  18  U.S.C.  207,"  November  5, 1992 

(e)  Title  10,  United  States  Code,  Sections  973, 2397,  and 
2397b 

(f)  Title  41,  United  States  Code,  Section  423 

(g)  Federal  Acquisition  Regulation,  Part  3.104,  current  edition  * 

(h)  Public  Law  103-335,  “Federal  Acquisition  Streamlining  * 

Act  of  1 994,”  October  13,1 994 

(i)  Decision  of  the  Comptroller  General,  Volume  42,  page  236  * 

(1962)  * 

(j)  Title  5,  United  States  Code,  Sections  3326,  5305,  5532,  and  ^ 

5534  * 

(k)  Title5,  Code  of  Federal  Regulations,  Part  553,  * 

"Reemployment  of  Military  and  Civilian  Retirees  to  Meet 
Exceptional  Employment  Needs,"  current  edition 

(l)  DoD  Directive  1402. 1 ,  "Employment  of  Retired  Members 

of  the  Armed  Forces  (NOTAL),"  January  21 , 1982  * 

(m)  United  States  Constitution,  Article  I,  Section  9,  Clause  8  * 

(n)  Decision  of  the  Comptroller  General,  Volume  44,  page  130  * 

(1964) 

(o)  Decision  of  the  Comptroller  General,  Volume  6 1 ,  page  306  * 

(1982) 

(p)  Title  37,  United  States  Code,  Section  908  ^ 

(q)  Title  22,  United  States  Code,  Section  61 1  et  seq  a 

(r)  Executive  Order  12834,  "Ethics  Commitments  by 
Executive  Branch  Appointees,"  January  20, 1993 

(s)  Decision  of  the  Comptroller  General,  Volume  56,  page  855 
(1977) 
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DoD  Component  DAEO  for 
forwarding  to  OGE. 


(2)  If  a  violation  of  1 8  U.S.C.  201  or  28 1  (reference  (c)) 
is  suspected,  it  shall  be  handled  in  the  same  manner  as  subsection  10-201.c.(l)(a)  of  this 
Regulation,  above,  except  that  OGE  Form  202,  Appendix  C  of  this  Regulation,  is  not  used  for 
referrals; 


(3)  If  a  violation  of  10  U.S.C.  2397  (reference  (a))  is 
suspected,  the  Ethics  Counselor  shall  inquire  into  the  matter  and,  if  substantiated,  attempt  to 
obtain  compliance.  If  these  efforts  fail,  the  Ethics  Counselor  shall  forward  a  written  report  to  the 
GC,  DoD  through  the  DoD  Component  DAEO  with  a  recommendation  for  action  by  the 
Secretary  of  Defense  pursuant  to  1 0  U.S.C.  2397(f)  (reference  (a)); 

(a)  The  report  need  be  filed  only  when  the 
Ethics  Counselor  determines  that  there  is  sufficient  evidence  to  believe  that  a  violation  has 
occurred; 


(b)  The  report  shall  include  all  relevant  facts,  a 
summary  of  witness  statements,  and  a  justification  for  the  recommendation  to  refer  or  not  to  refer 
the  violation  for  enforcement  action 


(4)  If  a  violation  of  10  U.S.C.  2397a  (reference  (a))  is 

suspected,  the  Ethics  Counselor  shall  report  the  matter  to  the  DoD  Component  DAEO  in  the 
same  manner  as  in  subsection  10-201  .c.(lXa)  of  this  Regulation,  above.  If  the  Ethics  Counselor 
believes  that  the  Secretary  of  Defense  should  take  action  pursuant  to  10  U.S.C.  2397a(d) 
(reference  (a)),  the  Ethics  Counselor  shall  forward  a  written  report  to  the  GC,  DoD  through  the 
DoD  Component  DAEO  with  a  leconunendation  for  action; 

(a)  The  report  need  be  filed  only  when  the 
Ethics  Counselor  determines  that  there  is  sufficient  evidence  to  believe  that  a  violation  has 
occurred; 


(b)  The  report  shall  include  all  relevant  facts,  a 
summary  of  witness  statements,  and  a  justification  for  the  recommendation  to  refer  or  not  to  refer 
the  violation  for  enforcement  action. 


(5)  If  a  violation  of  10  U.S.C.  2397b  (reference  (a))  is 
suspected,  the  Ethics  Counselor  shall  report  the  matter  to  the  DoD  Component  DAEO  in  the 
same  manner  as  in  subsection  10-201  .c.(l)(a)  of  this  Regulation,  above; 


135 


Aug  93# 

DoD  5500. 7-R 


(6)  If  it  is  suspected  that  an  individual  is  receiving 
retired  pay  contrary  to  37  U.S.C.  801  (reference  (e)),  a  report  of  the  matter  shall  be  made  to  the 
Defense  Finance  and  Accoimting  Service.  A  copy  of  that  report  shall  be  sent  to  the  DoD 
Component  DAEO; 


(7)  If  a  violation  of  5  C.F.R.  2635  (reference  (f))  in 
subsection  2-100  of  this  Regulation  involving  a  loss  to  the  Federal  Government  of  $5,000  or 
more  is  suspected,  the  Ethics  Counselor  shall  report  the  matter  to  the  DoD  Component  DAEO  in 
the  same  manner  as  in  subsection  10-201.c.(l)(a)  of  this  Regulation,  above. 

d.  In  addition,  if  any  of  the  above  violations  fall  within  a  DoD 
Component's  procurement  fiaud  program,  the  Ethics  Counselor  shall  ensure  that  referrals, 
coordinations,  and  reports  required  by  that  program  are  accomplished.  If  the  matter  includes  a 
suspected  violation  of  the  Gratuities  Clause  in  a  defense  contract,  the  Ethics  Counselor  shall 
report  the  matter  in  accordance  with  DoD  Component  procedures  issued  pursuant  to  FAR  3.203 
(reference  (g))  in  Appendix  B  of  this  Regulation.  See  subsection  10-202  of  this  Regulation, 
below. 


e.  For  matters  not  handled  within  the  DoD  Component's  procurement 

fraud  program,  any  civil  or  criminal  referrals  to  DoJ  or  the  local  U.S.  Attorney  of  violations  of 
this  Regulation  shall  be  coordinated  with  the  DoD  Component  DAEO.  The  DoD  Component 
DAEO  shall  be  informed  of  referrals  of  violations  of  this  Regulation  handled  Avithin  the  DoD 
Component's  procurement  fraud  program. 

10-202.  Violations  of  41  U.S.C.  423  (reference  (b)) 

a.  Administrative  Sanctions.  Suspected  violations  of  41  U.S.C.  423 
(reference  (b))  shall  be  processed  in  accordance  with  FAR  3.104-1 1  (reference  (g))  in  Appendix 
B  of  this  Regulation.  See  41  U.S.C.  423(h)(2)  (reference  (b)). 

b.  Civil  Sanctions.  Suspected  civil  violations  may  be 
referred  through  the  DoD  Component  DAEO  to  DoJ.  See  41  U.S.C.  423(i)  (reference  (b)). 

c.  Criminal  Sanctions.  Suspected  violations  that  involve  the 
improper  release  of  source  selection  information  should  be  referred  to  the  appropriate  criminal 
investigative  organization.  See  41  U.S.C.  423(j)  (reference  (b)). 

d.  Reporting.  Any  suspected  violation  of  the  provisions 
of  41  U.S.C.  423  (reference  (b))  shall  be  reported  as  soon  as  practicable  to  the 
appropriate  contracting  officer.  See  41  U.S.C.  423(h)(1)  (reference  (b)).  Any  actions 
taken  as  the  result  of  the  above  referrals  shall  be  reported  to  the  DoD 
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(iv)  Potential  or  actual  violations  of  other  laws  governing  the  conduct  or  financial  holdings  of  officers 
or  employees  of  that  agency,  and  that  a  follow-up  is  made  to  ensure  that  actions  ordered,  including  divestiture  and 
disqualification,  have  been  taken; 

(10)  The  agency's  standards  of  conduct  regulations,  financial  disclosure  systems,  and  post  employment 
enforcement  systems  are  evaluated  periodically  to  determine  their  adequacy  and  effectivenesci  in  relation  to  current  agency 
responsibilities; 

(11)  Information  developed  by  internal  audit  and  review  staff,  the  Office  of  the  Inspector  General,  if  any,  or 
other  audit  groups  is  reviewed  to  determine  whether  such  infbmation  discloses  a  need  for  revising  agency  standards  of  conduct 
or  for  taking  prompt  corrective  action  to  remedy  actual  or  potential  conflict  of  interest  situations; 

(12)  The  services  of  the  agency's  Office  of  Inspector  General,  if  any,  are  utilized  when  appropriate,  including 
refenal  of  matters  to  and  acceptance  of  matters  from  that  Office; 

(13)  A  list  of  those  persons  to  whom  delegations  of  authority  are  made  pursuant  to  2638.204(a)  is  maintained 
and  made  available  to  the  Office  of  Government  Ethics,  upon  request;  and 

(14)  Information  required  by  the  Act  or  requested  by  the  Office  of  Government  Ethics  in  the  performance  of  its 
responsibilities  is  provided  in  a  complete  and  timely  manner. 

Sec.  2638.204  Deputy  ethics  official. 

(a)  Functions.  A  designated  agency  ethics  official  may,  if  necessary,  delegate  to  one  or  more  deputy  ethics  officials 
any  of  the  duties  referred  to  in  2638.203,  except  for  those  frjnctions  set  forth  in  2634.604(c)(2)  of  Part  2634  and  referred  to  in 
2638.203(b)(3)(oertification  of  nominee  statements).  A  deputy  ethics  official  shall  worfr  under  the  supervision  of  ihe  designated 
agency  ethics  official  in  carrying  out  such  delegated  functions. 

(b)  Dual  status.  A  deputy  ethics  official  may  also  be  designated  pursuant  to  to  2638.202  to  serve  as  the  alternate 
agency  ethics  official.  During  the  absence  of  the  designated  agency  ethics  official  a  deputy  ethics  official  who  has  been 
designated  as  the  alternate  ethics  official  shall  perform  the  functions  set  forth  in  2634.604(c)(2)  of  Part  2634  and  referred  to  in 
2638.203(bK3)- 

SUBPART  O:  EXECUTIVE  AGENCY  ETHICS  TRAINING  PROGRAMS 
Sec.  2638.701  Executive  agency  ethics  training  programs;  generally 

Each  executive  branch  agency  shall  maintain  a  program  of  ethics  training  designed  to  ensure  that  all  of  its  employees  are  aware 
of  the  Federal  conflict  of  interest  statutes  and  principies  of  efrrical  conduct.  As  a  minimum,  each  agency  program  shall  consist  of 
initial  ethics  orientation  required  by  Sec.  2638.703  of  this  subpart  and  annual  ethics  training  required  by  Sec.  2638.704  of  this 
subpart.  For  purposes  of  this  subpart,  the  term  "employee"  shall  include  special  Government  employees  (as  defined  in  18  U.S.C. 
202(a))  and  officers  of  the  uniformed  services. 

Sec.  2638.702  Responsibilltiea  of  the  designated  agency  ethics  official;  review  by  the  Office  of  Government  Ethics 

(a)  It  shall  be  the  responsibility  of  the  designated  agency  ethics  official  of  each  executive  agency  or  his  or  her  designee 
to  make  any  written  determinations  provided  for  in  this  sutx>art  arid  to: 

(1)  Direct  the  agency  ethics  training  program  to  ensure  that  it  meets  the  requirements  of  E.0. 12674  (as 
modified  by  E.O.  1 2731 )  and  of  this  subpert  and  that  Ihe  course  content  is  legally  correct; 

(2)  Ensure  the  availability  of  qualified  individuals  to  provide  the  annual  training  required  by  Sec.  2638.704  of 
this  subpart.  For  the  purposes  of  this  subpart,  the  following  shall  be  considered  qualified  individuals: 

(i)  The  designated  agency  ethics  official  described  in  Sec.  2638.201; 

(ii)  The  alternate  agency  ethics  official  described  in  Sec.  2638.202(b); 

(iii)  A  deputy  ethics  official  described  in  Sec.  2638.204; 

(iv)  Any  employee  of  the  Office  of  Government  Ethics  whose  services  are  made  available  by  the 
Office  of  Government  Ethics;  and 

(v)  An  individual  determined  by  the  designated  agency  ethics  official  or  his  or  her  designee  to 
possess  sufficient  familiarity  with  the  conflict  of  interest  statutes  and  standards  of  ethical  conduct  regulations  applicable  to 
agency  employees  to  respond  to  routine  questions  raised  during  training;  and 
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(3)  Furnish  to  the  Office  of  Government  Ethics  by  August  31  of  each  year  a  written  plan  for  annual  ethics  ^ 

training  by  the  agency  for  the  following  calendar  year.  The  first  written  plan  for  annual  ethics  training  for  calendar  year  1993  shall 
be  submitted  by  August  31, 1992.  Each  training  plan  shall  include;  \ 

(i)  An  estimate  of  the  total  number  of  agency  employees  described  in  Sec.  2638.704(b)  of  this 
subpart  who  must  be  provided  annual  ethics  training; 

(ii)  An  estimate  of  the  number  of  agency  employees  to  whom  the  annual  ethics  training  course  will 
be  presented  without  the  presence  of  a  qualified  individual  under  the  exception  provided  at  Sec.  2638.704(d)(2)(i)  of  this  subpart, 
together  with  a  written  description  of  the  basis  for  allowing  an  exception; 

(iii)  Estimates  of  the  number  of  special  Government  employees  and  the  number  of  officers  In  the 
uniformed  services  to  whom  the  annual  ethics  training  course  will  be  presented  without  the  presence  of  a  qualified  individual 
under  the  exceptions  provided  at  Sec.  2638.704  (d)(2)  (ii)  and  (iii)  of  this  subpart 

(iv)  An  estimate  of  the  number  of  training  classes  to  be  provided  during  the  calendar  year, 

(v)  An  estimate  of  the  average  class  size;  and 

(vl)  Any  other  infbnnation  that  the  designated  agency  ethics  officiai  believes  will  facilitate  OGE's 
review  of  the  agency's  planned  program  of  ethics  training. 

(b)  Each  agency's  annual  ethics  training  plan  will  be  reviewed  by  the  Office  of  Government  Ethics  and  any  deficiencies 
shall  be  communicated  in  writing  to  the  designated  agency  ethics  official  concerned  by  November  1 5  of  each  year,  or  75  days 
after  receipt  of  the  agency  plan,  whichever  occurs  later. 

Sec.  2638.703  Initial  agency  ethics  orientation 

(a)  Each  agency  employee  shall,  on  or  before  January  2, 1993,  be  provided: 

(1)  A  copy  of  part  I  of  Executive  Order  12674,  Principles  of  Ethical  Conduct  for  Government  Officers  and 
Employees,  dated  April  12, 1989,  as  amended  by  E.0. 12731, 3  CFR,  1990  Comp.,  p.  306; 

(2)  The  names,  titles,  office  addresses,  and  telephone  numbers  of  the  designated  agency  ethics  official  and 
other  agency  ethics  officials  available  to  answer  questions  regarding  the  employee's  ethical  responsibilities;  and 

(3)  A  minimum  of  one  hour  of  official  duty  time  for  the  purpose  of  permitting  the  employee  to  review  the  written 
materials  furnished  pursuant  to  this  section.  Where,  within  the  period  spedfied,  the  agency  provides  an  ethics  training  course 
during  official  duty  time,  including  annual  ethics  training  prm.'lded  In  accordance  with  Sec.  2638.704  of  this  subpart,  or  a  new 
entrant  receives  ethics  training  provided  by  the  Office  of  Government  Ethics  or  the  White  House  Office,  the  period  of  official  duty 
time  set  aside  for  individual  review  may  be  reduced  by  the  time  spent  in  such  training. 

(b)  Each  new  agency  employee  who  enters  on  duty  after  May  7, 1992,  shall,  within  90  days  of  the  date  of  his  or  her 
entrance  on  duty,  or  on  or  before  January  2, 1993,  whichever  is  later,  be  provided  with  the  materials  and  time  specified  in 
paragraph  (a)  of  this  section. 

(c)  When  cop  ies  of  the  material  described  in  paragraph  (a)(1}  of  this  section  are  retained  and  readily  accessible  in  the 
employee's  immediate  office  for  use  by  several  employees,  the  requirement  of  paragraph  (a)(1)  of  this  section  may  be  met  by 
furnishing  each  employee  a  copy  for  the  purpose  of 

review. 

Sec.  2638.704  Annual  agency  ethics  training 

*  (a)  Annual  ethics  training.  Executive  branch  agendas  must  provide  each  amployoe  Identified  in  paragraph  (b)  of  this  * 

*  section  with  ethics  training  every  calendar  year.  This  training  must  maet  the  oontem  raquiremants  contained  in  paragraph  (c)  of  * 

*  this  section  and  tlw  presentation  requirements  oontainod  in  paragraph  (d)  of  this  section.  Exoept  as  provided  in  paragraphs  * 

^  (d)(2Kii)  and  (dK2)(iii)  of  this  section,  employees  must  be  provided  a  minimum  of  one  hour  of  official  duty  time  for  this  training  ^ 

(b)  Employees  covered.  Executive  branch  agency  en^yeee  to  whom  this  section  appNas  fodude  all  of  the  following; 

(1)  Employees  appointed  by  the  President; 

(2)  Employees  employed  within  rhe  Executive  Office  of  the  President; 

(3)  Employees  required  to  file  public  finandal  disclosure  reports  under  part  2634  of  this  chapter; 
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(4)  Employees  required  to  file  confidential  (nonpublic)  financial  disclosure  reports  under  subpart  I  of  part  2634 
of  this  chapter  or  any  supplemental  regulation  or  addendum  of  the  concerned  agency  (agency  employees  who  are  excluded  from 
the  confidential  financial  disclosure  requirements  through  the  use  of  an  alternative  procedure  approved  by  the  Office  of 
Government  Ethics  pursuant  to  Sec.  2634.905(c}  of  this  chapter  must  also  receive  annual  ethics  training  from  their  agency 
pursuant  to  the  paragraph); 

(5)  Contracting  officers  within  the  meaning  of  41  U.S.C.  423(p)(4); 

(6)  Procurement  officials  within  the  meaning  of  41  U.S.C.  423(p)(3);  and  (7)  Other  agency  employees 
designated  by  the  head  of  the  agency  or  his  or  her  designee  based  on  a  detemnination  that  such  training  is  desirable  in  view  of 
their  particular  official  duties. 

(c)  Course  content.  Agencies  are  encouraged  to  vary  the  emphasis  and  course  content  of  annual  agency  ethics  training 
courses  from  year  to  year  as  necessary  within  the  context  of  their  ethics  programs.  However,  each  training  course  must  include, 
as  a  minimum; 


(1 )  A  reminder  of  the  employees'  responsibilities  under  part  I  of  Executive  Order  12674,  as  modified,  the 
Standards  of  Ethical  Conduct  for  Employees  of  the  Executive  Branch,  part  2635  of  this  chapter,  and  any  supplemental  regulation 
thereto  by  the  concerned  agency: 

(2)  A  reminder  of  the  employees'  responsibilities  under  the  conflict  of  interest  statutes  contained  in  18  U.S.C. 

chapter  11;  and 


(3)  The  names,  titles,  office  addresses,  and  telephone  numbers  of  the  designated  agency  ethics  official  and 
other  agency  ethics  officials  available  to  answer  questions  regarding  the  employees'  ethical  responsibilities. 

(d)  Course  presentation.  The  training  course  shall  be  presented  in  accordance  with  the  following  faquirsments; 

(1)  Except  as  provided  in  paragraph  (dK2)  of  this  section,  annual  ethics  training  shaN  be  presented  verbally, 
either  in  person  or  by  telecommunications,  oompirter-based  methods,  or  recorded  means.  A  qualified  individual,  as  defined  in 
Sec.  2638.702(a)(2)  of  this  subpart,  shall: 

(i)  Present  the  training,  if  foe  training  is  presented  In  person;  or 

(ii)  Prepare  the  recorded  matorialt  or  presentation,  if  the  training  is  presented  by  teleoommunication, 
computer-based  methods  or  recorded  trwans. 

(2)  An  agency  may  provide  annual  ethics  training  by  means  other  than  those  specified  in  paragraph  (dKI)  of 
this  section  under  foe  following  drcumstsnoes: 

(i)  Where  the  designated  agency  ethics  officisl,  or  his  or  her  designee,  has  made  a  written 
determination  that  drcumstanoes  make  it  impracticat  to  provide  training  to  a  paiboular  empleyee  or  group  of  employees  in 
accordance  with  paragraph  (dKI)  of  this  section.  In  such  cases,  annual  sthica  training  may  be  presented  by  means  of  written 
materials,  provided  that  a  minimum  of  one  hour  of  official  duty  time  is  set  aside  for  emplo)^s  to  attend  the  presentation  or 
review  written  materials; 


(Ii)  In  the  case  of  special  Government  employees  covered  by  paragraph  (b)  of  this  section,  an 
agency  may  meet  the  annual  training  requirement  by  distribution  of  written  materials,  or  by  other  means  at  the  agency's 
discretion.  For  spedal  Government  employees  who  are  expected  to  work  fewer  than  60  days  In  a  calendar  year,  the  requirement 
that  the  employee  be  provided  with  one  hour  of  offidal  duty  time  for  annual  sthica  training  is  waived;  and 

(ill)  In  the  case  of  officers  in  the  unifomred  services  who  serve  on  active  duty  for  30  or  fewer 
consecutive  days  and  who  are  covered  by  paragraph  (b)  of  this  section,  an  agency  may  meet  the  annual  training  requirement  by 
distribution  of  written  materials,  or  by  other  moans  at  the  agency's  discration.  For  these  offioers,  the  requirement  that  the  officers 
be  provided  with  one  hour  of  official  duty  time  for  annual  ethics  training  is  waived. 
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(3)  If  the  DoD  Component  DAEO  makes,  with  the 

approval  of  OGE,  a  written  determination  that  it  is  impractical  to  accomplish  CIAET  training  in 
the  presence  of  a  Qualified  Individual,  then  DoD  employees  who  gre  required  to  receive  AET 
may  be  trained  by  other  means  within  the  minimum  training  requirement  set  out  by  OGE  in 
5  C.F.R.  2638.704  (reference  (a))  in  subsection  1 1-100  of  this  Regulation,  above.  OGE  requires 
the  written  determination  to  identify  the  particular  DoD  employees  or  groups  of  DoD  employees 
concerned  and  the  specific  circumstances  that  make  tlie  presence  of  a  Qualified  Individual 
impractical  (mere  administrative  inconvenience  or  cost  to  an  agency,  standing  alone,  shall  not 
justify  such  determination). 


c.  The  term  "immediate  oflBce"  as  used  in  5  C.F.R.  2638.703 
(reference  (a))  in  subsection  1 1-100  of  this  Regulation,  above,  shall  mean  the  local  Ethics 
Counselor's. 


d.  CIAET  shall  be  a  minimum  of  one  hoar. 

e.  Those  DoD  employees  who  are  required  to  receive  AET 
will  satisfy  their  1993  annual  ethics  training  obligation  if  they  attended  CIAET  in  1992  or  1993. 

*  11-301.  Initial  Ethics  Training  (lETl  for  New  DoD  Employees 

a.  Within  90  days  of  entering  on  duty,  all  DoD  employees 
who  did  not  receive  CIAET,  including  those  required  to  receive  AET  and  enlisted  members, 
shall  receive  lET  for  new  DoD  employees. 

b.  lET  shall  be  accomplished  in  person  by  a  Qualified 
Individual  or  by  recording  in  the  presence  of  a  Qualified  Individual,  and  such  lET  shall  qualify 
as  AET  for  the  year  the  new  DoD  employees  entered  on  duty,  subject  to  the  following 
exceptions: 


( 1 )  If  the  DoD  Component  DAEO  determines  it  is 
impractical  to  accomplish  EET  in  the  presence  of  a  Qualified  Individual,  DoD  employees  who 
are  not  required  to  receive  AET  may  be  trained  by  other  means  within  the  minimum  training 
requirements  set  out  by  OGE  in  5  C.F.R.  2638.703  (reference  (a))  in  subsection  1 1-100  of  this 
Regulation,  above, 


(2)  If  the  DoD  Component  DAEO  determines  that  it  is 
impractical  to  accomplish  BET  in  the  presence  of  a  (^alified  Individual,  then  DoD  employees 
who  diig  required  to  receive  AET  may  be  trained  by  other  means  within  the  minimum  training 
requirement  set  out  by  OGE  in  5  C.F  R.  2638.704  (reference  (a))  in  subsection  11-100  of  this 
Regulation,  provided  that  such  DoD  employees  receive  additional  annual  ethics  training,  either 
CIAET,  lET  or  AET,  if  more  than  three  months  remain  of  the  calendar  year  in  which  those  DoD 
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c.  The  term  ’’immediate  oflfice"  as  used  in  5  C.F.R.  2638.703 
(reference  (a))  in  subsection  1 1-100  of  this  Regulation,  above,  shall  mean  the  local  Ethics 
Counselor's  office. 

d.  lET  shall  be  a  minimum  of  one  hour. 

11-302.  Annual  Ethics  Training  (AETl 

a.  Beginning  in  calendar  year  1 994,  gli  DoD  employees  who 
file  an  SF  278  or  SF  450,  Appendix  C  of  this  Regulation,  contracting  officers  and  procurement 
officials,  shall  receive  ethics  training  annually. 

b.  AET  shall  be  accomplished  in  person  by  a  Qualified 
Individual  or  by  recording  in  the  presence  of  a  Qualified  Individual,  subject  to  the  following 
exceptions; 

(1)  If  the  DoD  Component  DAEO  determines  it  is 
impractical  to  accomplish  AET  in  the  presence  of  a  (^alified  Individual,  then  special 
Government  employees  and  military  officers  serving  fewer  than  30  consecutive  days  annually, 
may  be  trained  by  other  means  within  the  minimum  training  requirements  set  out  by  OGE  in 

5  C.F.R.  2638.704  (reference  (a))  in  subsection  1 1-lOO  of  this  Regulation,  above;  i 

(2)  If  the  DoD  Component  DAEO  makes  a  written 
determination  that  it  is  impractical  to  accomplish  AET  in  the  presence  of  a  Qualified  Individual, 
then  DoD  employees  other  than  special  Government  employees  and  military  members  serving 
fewer  than  30  days  annually  may  be  trained  by  other  means  within  the  minimum  training 
requirement  set  out  by  OGE  in  5  C.F.R.  2638.704  (reference  (a))  in  subsection  1 1-100  of  this 
Regulation,  above.  OGE  requires  the  written  determination  to  identify  the  particular  DoD 
employees  or  groups  of  DoD  employees  concerned  and  the  specific  orcumstances  that  make  the 
presence  of  a  Qualified  Individual  impractical  (mere  administrative  inconvenience  or  cost  to  an 
agency,  standing  alone,  shall  not  justify  such  determination). 

c.  AET  shall  be  a  minimum  of  one  hour. 

11-303.  Annual  Ethics  Training  Plans.  DoD  Agency  (see  definition  of 
'Agency")  ethics  training  plans  for  1994  and  subsequent  ethics  training  plans  in  accordance  with 
subsections  11-301  and  1 1-302  of  this  Regulation,  above,  shall  be  submitted  by  DoD  Component 
DAEOs  or  designees  directly  to  OGE.  DoD  Components  that  are  not  Agencies  shall  submit 
annual  ethics  training  plans  to  SOCO  for  approval  and  inclusion  in  the  ethics  training  plan 
SOCO  submits  to  OGE. 
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EXECUTIVE  ORDER  12674’ 

April,  12. 1989 

*  As  amunded  by  * 

EXECUTIVE  ORDER  12731 
SS  Federal  Register  42547 
October  19. 1990 

Principles  of  Ethical  Conduct  for  Government  Officers  and  Employees 

By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and  the  laws  of  the  United  States  of 
America,  and  in  order  to  establish  fair  and  exacting  standards  of  ethical  conduct  for  all  executive  branch 
employees,  it  is  hereby  ordered  that  Executive  Order  12674  of  April  12, 1989,  is  henceforth  modified  to  read 
as  follows: 

Part  l-Principles  of  Ethical  Conduct 

Section  101 .  Principles  of  Ethical  Conduct.  To  ensure  that  every  dfizen  can  have  complete  confidence  in  the 
integrity  of  the  Federal  Government,  each  Federal  employee  shall  respect  and  adhere  to  the  fundamental 
principles  of  ethical  service  as  implemented  in  regulations  promulgated  under  sections  201  and  301  of  this 
order: 


(a)  Public  senrice  is  a  public  trust  requiring  employees  to  place  loyalty  to  the  Constitution,  the  laws, 
and  ethical  principles  above  private  gain. 

(b)  Employees  shall  not  hold  financial  Interests  that  conflict  with  the  conscientious  performance  of 

duty. 

(c)  Employees  shall  not  engage  in  financial  transactions  using  nonpublic  Government  information  or 
allow  the  Improper  use  of  such  information  to  further  any  private  interest 

(d)  An  employee  shall  not,  except  pursuant  to  such  reasonable  exceptions  as  are  provided  by 
regulation,  solicit  or  accept  any  gift  or  other  Kern  of  monetary  value  from  any  person  or  entity  seeking  official 
action  from,  doing  business  with,  or  conducting  activities  regulated  by  the  employee's  agency,  or  whose 
interests  may  be  substantially  affected  by  the  performance  or  nonperformance  of  the  employee's  duties. 

(e)  Employees  shall  put,  forth  honest  effort  in  the  performance  of  their  duties. 

(f)  Employees  shall  make  no  unauthorized  commitments  or  promises  of  any  kind  purporting  to  bind 
the  Government. 

(g)  Employees  shall  not  use  public  office  for  private  gain. 

(h)  Employees  shall  act  impartialiy  and  not  give  preferential  treatment  to  any  private  organization  or 
individual. 

(i)  Employees  shall  protect  and  conserve  Federal  property  and  shall  not  use  it  for  other  than 
authorize  actives. 

(j)  Employees  shall  not  engage  in  outside  employment  or  activities,  including  seeking  or  negotiating 
for  employment,  that  conflict  with  official  Government  duties  and  responsibilities. 

(k)  Employees  shall  disclose  waste,  fraud,  abuse,  and  corruption  to  appropriate  authorities. 

(l)  Employees  shall  satisfy  in  good  faith  their  obligations  ss  citizens,  including  all  just  financial 
obligations,  especially  those  such  as  Federal.  State,  or  local  taxes-that  are  impo^  by  law. 

(m)  Employees  shall  adhere  to  all  laws  and  regulations  that  provide  equal  opportunity  for  all 
Americans  regardless  of  race,  color,  religion,  sex,  nntional  origin,  age,  or  handicap. 

(n)  Employees  shall  endeavor  to  avoid  any  actions  creating  the  appearance  that  they  are  violating  the 
law  or  the  ethical  standards  promulgated  pursuant  to  this  Order. 

Sec.  102.  Limitations  on  Outside  Earned  Income. 

(a)  No  employee  who  is  appointed  by  tire  President  to  a  full-time  noncareer  position  in  the  executive 
branch  (inciuding  full-time  noncareer  employees  In  the  White  House  Office,  the  Office  of  Policy  Development, 
and  the  Office  of  Cabinet  Affairs),  shall  receive  any  earned  income  for  any  outside  employment  or  actn^ 
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performed  during  that  Presidential  appointment. 

(b)  The  prohibition  set  forth  in  subsection  (a)  shall  not  apply  to  any  fulltime  noncarcer  employees 
employed  pursuant  to  3  U.S.C.  105  and  3  U.S.C.  107(a)  at  salaries  below  the  minimum  rate  of  oasic  pay  then 
paid  for  GS-9  ot  *he  Genera!  Schedule.  Any  outside  employment  must  comply  with  relevant  agency  standards 
of  conduct,  including  any  requirements  for  approval  of  outside  employment. 

Part  ll-Office  of  Government  Ethics  Authority 

Sec-  201.  The  Office  of  Government  Ethics.  The  Office  of  Government  Ethics  shall  be  responsible  fur 
administering  this  order  by: 

(a)  Promulgating,  in  consultation  with  the  Attorney  General  and  the  Office  of  Personnel  Management, 
regulations  that  establish  a  single,  comprehensive,  ana  dear  set  of  executive  branch  standards  of  conduct 
that  shall  be  objective,  reasonable,  and  enforceable. 

(b)  Developing,  disseminating,  and  periodically  updating  an  ethics  manual  for  employees  of  the 
executive  branch  describing  the  applicable  statutes,  rules,  decisions,  and  polides. 

(c)  Promulgating,  viith  the  concurrence  of  the  Attorney  General,  regulations  interpreting  the  provisions 
of  the  post-employment  statute,  section  207  of  title  18,  United  States  Code;  the  general  conflid-of-interest 
statute,  section  208  of  title  18,  United  States  Code;  and  the  statute  prohibiting  supplementation  of  salaries, 
section  209  of  title  18,  United  States  Code. 

(d)  Promulgating,  in  consuitation  with  the  Attorney  General  and  the  Office  of  Personnel  Management, 
regulations  establishing  a  system  of  nonpublic  (confidential)  financial  disclosure  by  executive  branch 
employees  to  complement  the  system  of  public  disclosure  under  the  Ethics  in  Government  Act  of  1978.  Such 
regulations  shall  bidude  criteria  to  guide  agendas  in  determining  which  employees  shall  submit  these  reports. 

(e)  Ensuring  that  any  implementing  regulation  issued  by  agendas  under  this  order  are  consistent  with 
and  promulgated  in  accordance  with  this  order. 

Sec.  202.  Executive  office  of  the  President.  In  that  the  agendes  within  the  executive  Office  of  the  President 
(EOP)  currently  exercise  functions  that  are  not  distind  and  separate,  from  each  other  within  the  meaning  and 
for  the  purposes  of  section  207(e)  of  title  18,  United  States  Code,  those  agendes  shall  be  treated  as  one 
agency  under  sect'on  207(c)  of  tide  18,  United  States  Code. 

Part  Ill-Agency  Responsibilities 

Sec.  301 .  Agency  Responsibilities.  Each  agency  head  is  dired'xi  to: 

(a)  Supplement,  as  necessary  and  appropriate,  the  comprehensive  executive  branch-wide  regulations 
of  the  Office  of  Government  Ethics,  with  regulations  of  spedal  applicability  to  tfie  particular  functions  and 
activities  of  that  agency.  Any  supplementary  agency  regulations  shall  be  prepared  as  addenda  to  the 
branch-wide  regulations  and  promulgated  jointly  with  the  Office  of  Government  Ethics,  at  the  agency's 
expense,  for  inciusion  in  Tide  5  of  the  Code  of  Federal  Regulations. 

(b)  Ensure  the  review  by  all  employees  of  this  order  and  regulations  promulgated  pursuant  to  the 

order. 

(c)  Coordinate  with  the  Office  of  Government  Ethics  in  developing  annual  agency  ethics  training  plans. 
Such  training  shall  include  mandatory  annual  briefings  on  edrics  and  standards  of  conduct  for  all  employees 
appointed  by  the  President,  all  employees  in  the  Executive  Office  of  the  President,  all  officials  required  to  file 
public  or  r.onpublic  financial  disclosure  reports,  all  employees  who  are  contracting  officers  and  procurement 
officials,  and  any  other  employees  designated  by  the  agency  head. 

(d)  Where  practicable,  consult  formally  or  informally  with  the  Office  of  Government  Ethics  prior  to 
granting  any  exemption  under  section  208  of  title  18,  United  States  Code,  and  provide  the  Director  of  the 
Office  of  Government  Ethics  a  copy  of  any  exemption  granted. 

(e)  Ensuie  that  the  rank,  responsibilities,  authority,  staffing,  and  resources  of  the  Designated  Agency 
Ethics  Official  are  sufficient  to  ensure  the  effectiveness  of  the  agency  ethics  program. 
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EXECUTIVE  ORDER  12834’ 

58  Federal  Register  591 1 
January  22, 1993 

Ethics  Commitnents  by  Executive  Branch  Appointees 

By  the  authority  vested  in  me  as  President  of  the  United  States  by  the  Constitution  and  laws  of  the  United 
States  of  Ameiica,  including  section  301  of  title  3,  United  States  Code,  and  sections  3301  and  7301  of  title 
5,  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1 .  Ethics  Pledges. 

(a)  Every  senior  appointee  in  every  executive  agency  appointed  on  or  after  January  20, 1993, 
shall  sign,  and  upon  signing  shall  be  contractually  committed  to,  the  following  pledge  ("senior  appointee 
pledge")  upon  becoming  a  senior  appointee: 

"As  a  condition,  and  in  consideration,  of  my  employment  in  the  United  States  Government 
in  a  senior  appointee  position  invested  with  the  public  trust,  I  commit  myself  to  the 
following  obligations,  which  I  understand  are  binding  on  me  and  are  enforceable  under 
law: 

"1 . 1  will  not,  within  five  years  after  the  termination  of  my  employment  as  a  senior 
apttointee  in  any  executive  agency  in  which  I  am  appointed  to  serve,  lobby  any  officer  or 
employee  of  that  agency. 

"2.  In  the  event  that  I  serve  as  a  senior  appointee  in  the  Executive  Office  of  the  President 
CEOP*),  I  also  will  not,  within  five  years  after  i  cease  to  be  a  senior  appointee  in  the  EOP, 
lobby  any  officer  or  employee  of  any  other  executive  agency  with  respect  to  which  I  had 
personai  and  substantial  responsibility  as  a  senior  appointee  in  the  EOP. 

"3. 1  will  not,  at  any  time  after  the  termination  of  my  employment  in  the  United  States 
Government,  engage  in  any  activity  on  behalf  of  any  foreign  government  or  foreign 
political  party  which,  if  undertaken  on  January  20, 1 993,  would  require  me  to  register 
under  the  Foreign  Agents  Registration  Act  of  1938,  as  amended. 

*4. 1  will  not,  within  five  years  after  termination  of  my  personal  and  substantial  participation 
in  a  trade  negotiation,  represent,  aid  or  advise  any  foreign  government,  foreign  political 
party  or  foreign  business  entity  with  the  intent  to  Influence  a  decision  ot  any  officer  or 
employee  of  anyexecutive  agency,  in  carrying  out  his  or  her  official  duties.  ”5. 1 
acknc^edge  that  the  Executive  order  entitled  'Ethics  Commitments  by  Executive  Branch 
Appointees,'  issued  by  the  President  on  January  20,1993,  which  I  have  read  before 
signing  this  document,  defines  certain  of  the  terms  applicable  to  the  foregoing  obligations 
and  sets  forth  the  methods  for  enforcing  them.  I  expressly  accept  the  provisions  of  that 
Executive  order  as  a  part  of  this  agreement  and  as  binding  on  me.  I  understand  that  the 
terms  of  this  pledge  are  in  addition  to  any  statutory  or  other  legal  restrictions  applicable  to 
me  by  virtue  of  Federal  Government  service." 

(b)  Every  trade  negotiator  who  is  not  a  senior  appointee  and  is  appointed  to  a  positicn  in  an 
executive  agency  on  or  after  January  20, 1 993,  shall  (prior  to  personally  and  substantially  participating  in  a 
trade  negotiation)  sign,  and  upon  s’jning  be  contractually  committed  to,  the  following  pledge  ("trade 
negotiator  pledge"); 

"As  a  condition,  and  in  consideration,  of  my  employment  in  the  United  States  Government 
as  a  trade  negotiator,  which  is  a  position  invested  with  the  public  trust,  I  commit  myself  to 
the  following  obligations,  which  I  understand  are  binding  on  me  and  are  enforceable  under 
law: 

"1 . 1  vdll  not,  within  five  years  after  termination  of  my  persona!  and  substantial  participation 
III  a  trade  negotiation.represant,  aid  or  advise  any  foreign  government,  foreign  political 
party  or  foreign  business  entity  with  the  intent  to  influence  a  decision  of  any  officer  or 
employee  of  any  executive  agency,  in  carrying  out  his  or  her  official  duties. 


'  TTiisiBpnntlM*  had  lyp«rac(*  and  (pacing  levltiontintde  for  diirtty.  Althoughno  cfiangastMra  made  to  Ilia  text,  only  tnaodginalnilala 
authortiativa. 
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"2. 1  acknowledge  that  the  Executive  order  entitled  'Ethics  Commitments  by  Executive 
Branch  Appointees,'  issued  by  the  President  on  January  20,1993,  which  I  have  read 
before  signing  this  document,  defines  certain  of  the  terms  applicable  to  the  foregoing 
obligations  and  sets  forth  the  methods  for  enforcing  them.  I  expressly  accept  the 
provisions  of  that  Executive  order  as  a  part  of  this  agreement  and  as  binding  on  me.  I 
understand  that  the  terms  of  this  pledge  are  in  addition  to  any  statutory  or  other  legal 
restrictions  applicable  to  me  by  virtue  of  Federal  Government  service." 

Sec.  2.  Definitions.  As  used  herein  and  in  the  pledges; 

(a)  "Senior  appointee"  means  every  full-time,  non-career  Presidential,  Vice-presidential  or  agency 
head  appointee  in  an  executive  agency  whose  rate  of  basic  pay  is  not  less  than  the  rate  for  level  V  of  the 
Execu^ve  Schedule  (5  U.S.C.  5316)  but  does  not  include  any  person  appointed  as  a  member  of  the  senior 
foreign  service  or  solely  as  a  uniformed  service  commissioned  officer. 

(b)  Trade  negotiator"  means  a  full-time,  non-career  Presidential,  Vice-presidential  or  agency  head 
appointee  (whether  or  not  a  senior  appointee)  who  personally  and  substantially  participates  in  a  trade 
negotiation  as  an  employee  of  an  executive  agency. 

(c)  "Lobby"  means  to  knowingly  communicate  to  or  appear  before  any  officer  or  employee  of  any 
executive  agency  on  behalf  of  another  (except  the  United  States)  with  the  intent  to  influence  official  action, 
except  that  the  term  "lobby"  does  not  include; 

(1)  communicating  or  appearing  on  behalf  of  and  as  an  officer  or  employee  of  a  State  or 
local  government  or  the  government  of  the  District  of  Columbia,  a  Native  American  tribe  or  a  United  States 
territory  or  possession; 

(2)  communicating  or  appearing  with  regard  to  a  judicial  proceeding,  or  a  criminal  or  civil 
law  enforcement  inquiry,  investigation  or  proceeding  (but  not  with  regard  to  an  administrative  proceeding) 
or  with  regard  to  an  adminhtrative  proceeding  to  the  extent  that  such  communications  or  appearances  are 
made  after  the  commencement  of  and  in  connection  with  the  conduct  or  disposition  of  a  Judicial 
proceeding; 

(3)  communicating  or  appearing  with  regard  to  any  government  grant,  contract  or  similar 
benefit  on  behalf  of  and  as  an  officer  or  employee  of; 

(A)  an  accredited,  degree-granting  institution  of  higher  education,  as  defined  in 
cectior:  1201(a)  of  title  20,  United  States  Code;  or 

(B)  a  hospital;  a  medical,  scientific  or  environmental  research  institution;  or  a 
charitable  or  educational  institution;  provided  that  such  entity  is  a  not-for-profit  organization  exempted  from 
Federal  income  taxes  under  sections  501(a)  and  501(c)(3)  of  title  26,  United  States  Code; 

(4)  communicating  oi  appearing  on  behalf  of  an  international  organization  in  which  the 
United  States  participates,  if  the  Secretary  of  State  certifies  in  advance  that  such  activity  is  in  the  interest 
of  the  United  States; 

(5)  communic'.;ting  or  appearing  solely  for  the  purpose  of  furnishing  scientific  or 
technological  information,  subject  to  the  procedures  and  conditions  applicable  under  section  207Q)(5)  of 
title  18,  United  States  Code;  or 

(6)  giving  testimony  under  oath,  subject  to  the  conditions  applicable  under  section 
207(j)(6)  of  title  18,  United  States  Code. 

(d)  "On  behalf  of  another"  means  on  behalf  of  a  person  or  entity  other  than  the  individual  signing 
the  pledge  or  his  or  her  spouse,  child  or  parent. 

(e)  "Administrative  proceeding"  means  any  agency  process  for  rulemaking,  adjudication  or 
licensing,  as  defined  in  and  governed  by  the  Administrative  Procedure  Act,  as  amended  (5  U.S.C.  551 ,  et. 
seq.). 

(f)  "Executive  agency"  and  "agency"  mean  "Executive  agency"  as  defined  in  section  105  of  title  5, 
United  States  Code,  except  that  the  term  includes  the  Executive  Office  of  the  President,  the  United  States 
Postal  Service  and  the  Postal  Rate  Commission  and  excludes  the  General  Accounting  Office.  As  used  in 
paragraph  1  of  the  senior  appointee  pledge,  "executive  agency"  means  the  entire  agency  in  which  the 
senior  appointee  is  appointed  to  serve,  except  that; 
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SECTION  2.  OTHER  LAWS  RELATED  TO  STANDARDS  OF  ETHICAL  CONDUCT 


A-200.  OGE  Digest.  Other  ethics  statutes  are  summarized  in  5  C.F.R. 
263S.801(d)  and  902  in  subsection  2-100  of  this  Regulation. 

A-201 .  Related  Statutes.  Engaging  in  the  following  activities  may  subject 
current  and  former  DoD  employees  to  criminal  and/or  other  penalties: 

a.  Aiding,  abetting,  counseling,  commanding,  inducing,  or 
procuring  another  to  commit  a  crime  under  any  criminal  statute  (18  U.S.C.  2); 

b.  Concealing  or  failing  to  report  to  proper  authorities  the 
commission  of  a  felony  under  any  criminal  statute  if  the  individual  knew  of  the  actual 
commission  of  the  crime  (18  U.S.C.  4); 

c.  Conspiring  vnth  one  or  more  persons  to  commit  a  crime 
under  any  criminal  statute  or  to  defraud  the  United  States,  if  any  party  to  the  conspiracy  does  any 
act  to  further  the  object  of  the  conspiracy  (18  U.S.C.  371); 

d.  Misuse  of  a  Federal  Government  vehicle  (3 1  U.S.C.  1344 

and  1349(b)); 

e.  Interference  in  an  examination  or  personnel  action  in 
connection  with  Federal  Government  employment  (18  U.S.C.  1917); 


641); 


f  Conversion  of  Federal  Government  property  ( 1 8  U.  S .  C. 


g.  Private  use  of  public  money  (18  U.S.C.  653), 
embezzlement  of  the  money  or  property  of  another  individual  in  the  possession  of  a  DoD 
employee  by  reason  of  his  Federal  Government  employment  (18  U.S.C.  654); 

h.  Certain  political  activities  (5  U.S.C.  7321-7327,  18  U.S.C. 
600-603  and  606-607  apply  to  civilian  DoD  employees,  and  DoD  Directive  1344.10  applies  to 
military  members); 


i.  Failing  to  register  under  the  Foreign  Agents  Registration 
Act  of  1983  and  acting  as  an  agent  of  a  foreign  principal  when  required  to  register  (18  U.S.C. 
219); 


j.  Soliciting  contributions  for  gifts  or  giving  gifts  to 
superiors,  or  accepting  gifts  from  subordinates  (5  U.S.C.  7351)  applies  to  civilians;  regulations 

163 


#Firsl  Amendment  (Ch  1,  11/2/94) 


set  out  in  5  C.F.R.  2635.301  through  304  in  subsection  2-100  of  this  Regulation,  and  subsection 
2-203  of  this  Regulation,  apply  to  both  military  and  civilian  DoD  employees; 

k.  Accepting,  without  statutory  authority,  any  present, 
emolument,  ofiBce  or  title,  or  employment  of  any  kind,  from  any  king,  prince,  or  foreign  state 
without  the  consent  of  the  Congress;  this  restriction  applies  to  any  person  holding  any  ofiice  or 
profit  in  or  trust  of  the  Federal  Government,  including  all  retired  military  members  and  Regular 
enlisted  members  (Article  I,  Section  9,  Clause  8,  of  the  Constitution  of  the  United  States; 
exceptions  to  this  restriction  are  at  37  U.S.C.  908); 

l.  Unionactivitiesofmilitary  members  (10  U.S.C.  976); 

m.  Violating  merit  system  principles  (5  U.  S .  C .  23 0 1 ). 
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form  Apt>roytd 
OMB  No.  0704^7 
Ccp/mOecJr.  199B 


REPORT  OF  OOO  AND  DEFENSE  RELATED  EMPLOYMENT 
AS  REQUIRED  BY  10  U.S.C.  §2397 

(If  additional  space  is  required,  use  blank  shaets  of  papar  refarancing  item  numbers  below.) 


Public  reporting  burden  lor  this  collection  of  Information  H  estimated  to  average  t  hour  per  response,  including  the  time  for  reviewing  instructions,  searching  enisting  data  sources,  gathering 
arKf  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate  or  ary  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden,  to  Washington  Headquarters  Services.  Directorate  for  information  Operations  and  Aeports.  1215  Jefferson  OavH  Highway.  5o«ie 
1204,  Arlington.  VA  22202<4902.  and  to  the  Office  Of  Marsagement  aisd  Sudget,  Paperwork  Aeduction  Project  (07044KM7).  Washin^on.  OC  20S03- 


Privacy  Act  Statement 

AUTHORITY:  10  U.S.C.  §2397;  10  U.S.C.  §2397b:  Executive  Order  9397.  November  1943  (SSN). 

PRINCIPAL  PURPOSES:  Each  report  will  be  reviewed  by  Department  of  Detente  officials  to  determine  compliance  with  the  intent  of  the  Act.  The 
purpose  of  requesting  the  SSN  is  for  positi  e  identification  and  retrieving  the  record. 

ROUTINE  USE:  Information  derived  from  the  reports,  including  names  of  reporting  individuals  and  their  current  and  former  employers, 

shall  be  provided  annually  to  the  Congress.  The  reports  themselves  shall  be  available  for  review  by  members  of  the  public 
and  may  otherwise  be  made  available  as  authorized  by  law. 

DISCLOSURE:  Mandatory.  Knowing  or  willful  failure  to  file  or  report  information  required  to  be  reported  by  this  law.  or  falsification  of 

information,  may  subject  you  to  administrative  penalty  of  up  to  S10,000  pursuant  to  regulations  promulgated  bv  the 
Secretary  of  Defense.  Knowing  or  willful  falsification  of  information  required  to  be  filed  may  also  subject  you  to  criminal 
prosecution  under  18  U.S.C.  §1001,  leading  to  a  fine  of  not  more  than  $10,000  or  imprisonment  for  not  more  than  five 
years  or  both. 


(Mease  read  Instructions  before  completing  this  form.) 


1.  NAME  (Ltst.  first.  Middit  hiiiW) 


2.  SOOAL  SECURITY  NO. 


3.  HOME  TELEPHONE  NO. 


4.  HOME  ADDRESS 


a.  STREET 


5.  IS  THIS  AN  INITIAL  REPORT?  pr ,.  or 


a.  YES  (lfrtt.~go  M  Itsm  tj 


c.  STATE  1  d.  ZIP  CODE 


6a.  STATUS 

asmaayattfiellcMt) 


c.  If  this  is  NOT  an  initial  report,  reason  fer 
subsequent  report  is:  otm) 


(1)  change  in  employer 


(2)  change  in  duties 


(1)  RETIRED  MILITARY-04  OR  ABOVE 


E 


(3)  RETIRED  QVILIAN-PAIO  EQUAL  TO  GS-13  OR  ABOVE 


(4)  FORMER  aVILIAN-PAID  EQUAL  TO  GS‘13  OR  ABOVE 


(5»  PRESENT  OOD  EMPLOYEE 


SECTION  I 

To  be  completed  only  by  former  officers  or  employees  of  DoO  who  are  now  employed  by  contractor.  (Category  I) 


7a.  DATE  OF  TERMINATION  OF  MOST  RECENT  1  Tit.  NAME  OF  MOST  RECENT  MILITARY  DEPARTMENT  OR  OOD  AGENCY 
OOO  SERVICE  OR  EMPLOYMENT  (rrtduoo) 


8.  DATE  OF  EMPLOYMENT  WITH  DEFENSE 
CONTRACTOR  (rrmidoo) 


10.  NAME  OF  DEFENSE  CONTRAODR  EMPLOYER 


12.  WORK  ADDRESS 


a.  STREET 


9.  IS  YOUR  ANNUAL  COMPENSATION  FROM  OR  SALARY  RATE  WITH  THE 
DEFENSE  CONTRAaOR  S25X)00  OR  MORE? 


11.WORK  TELEPHONE  NO. 


d.  ZIP  CODE 


b.  SPECIFIC  TITLEfS) 


13.  YOUR  POSITION  WITH  CONTRACTOR 


(X  ont  that  bssi  dtsalbss  poVNonJ 


(1)  Administrator  (4)  Manager 


(2)  Researcher  I  I  (S)  Consultant 


(3)  Contract  Officer  I  I  (6)  Other 


c  YOU  MUST  PROVIDE  A  DETAILED  DESCt.lPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Include  specifics  on  contracts  or  actions  related  to 
duties  held  in  ALL  former  OoD  positions  that  are  reported  in  Item  14  below  See  Instructions 


14.  YOUR  FORMER  OOO  POSITION 


a.  IX  one  that  a«i  dtsalhti  popriarij _  b  SPECIFIC  TITLE 

(1)  Administrator  I  I  (4)  Manager 


(2)  Researcher _ (5)  Consultant  c.  SPECIFIC  DOO  ORGANIZATION 

(3)  Contract  Officer  (6)  Other 


d.  YOU  MUST  PROVIDE  A  DETAILED  DESCRIPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Report  information  requested  in  14.a.,  b..  c..  and 
d.  for  each  former  OoD  position  held  within  2  years  prior  to  contractor  position  See  Instructions. 


15.  OOO  DISQUALIFICATION  AOIONS  (IF  ANY)  c.  DESCRIBE  DISQUALIFICATION  AaiONS 

fiMO  >««fi  prior  fe  cotttrtctor 

4  YES  (H  “ro$.'‘gotoUfHnli<.) 
b  NO  (If  ’Mo.'  go  fo  Jcem 


DO  Form  1787#  FEB  94  Previoits  unions  wHt  used.  pege  i  of  4  Peges 


#First  Amendment  (Ch  1,  11/2/94) 


Previous  editions  will  be  used. 
182  -  1 
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SECTION  il 

To  be  completed  only  by  former  employees  of  contractors  who  are  now  OoO  officers  or  employees.  (Category  II) 

16.a.  DATE  OF  TERMINATION  WITH  DEFENSE  fie.b.  NAMC  OF  FORMER  DEFENSE  CONTRACTOR  EMi>LOVER  faioanaino 

CONTRACTOR  (ryaiMOO) 


17.  DATE  OF  EMPLOYMENT  OR  SERVICE 
WITH  OOO  (YYMuoo) 


IS  YOUR  ANNUAL  SALARY  WITH 
OOO  AT  A  RATE  EQUAL  TO  OR 
ABOVE  OS-137 


1 19.  NAME  OF  SPECIFIC  OOO  OROANUATION(S)  BY  WHICH  EMPLOYEO  AWrt*.  mr  tart  2  ym) 


a  YES  specify  AMOUNT 

b.  NO  * 

20.  WORK  TELEPHONE  NO. 


21.  WORK  AOORESS 

•.  STREET 


c.  STATE  d.  ZIP  CODE 


1  (X  OAC  b«(  ^tbtrtbet  po$HionJ  \ 

(1)  Adminisirator 

(4)  Manager 

(2)  Researcher 

(S)  Consultant 

(3)  Contract  Officer 

(6)  Other 

b.  SPECIFIC  TITLEiS) 


C.  YOU  MUST  PROVlOE  A  OETAILEO  DESCRIPTION  OF  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Include  tp«cifics  On  contraas  or  actions  r«lated  to 
duties  held  in  AL).  contractor  positions  that  are  reported  in  Item  23  below.  See  Instructions. 


23.  CONTRACTOR  POSITION 
a.  (If  ent  ttwr  6t<<  eesabet  poMee) 


(1)  AJministrator 

(4)  Manager 

(2)  Researcher 

(S)  Consultant 

_ 

(3)  Contract  Officer 

(6)  Other 

b.  SPECIFIC  TITLE 

c.  SPECIFIC  DEFENSE  CONTRAaOR  NAME  AND  BRANCH 


d.  YOU  MUST  PROVlOE  A  DETAILED  DESCRIPTION  Of  YOUR  DUTIES  ON  A  SEPARATE  SHEET.  Report  information  requested  in  23a.,  b..C.,  and 
d.  for  each  contractor  posHion  held  within  two  years  prior  to  current  position.  See  Imtructiont. 

_  To  be  completed  by  att  filers. 

24.  I  certify  that  the  above  information  is  true,  complete,  and  correct  to  the  best  of  my  knowledge.  I 
understand  that  I  must  file  e  new  report  of  DoO  and  defense  related  employment  within  30  days  if,  within 
the  two  years  immediately  following  the  termination  of  my  most  recent  DoD  service  or  employment,  the 
information  in  this  report  ceases  to  be  accurate.  I  understand  subsequent  reports  are  not  required  after 
such  two  year  period. 


a.  SIGNATUKE 


I  b.  DATE  SIGNED  (rrsMsoe) 


REVIEW 

To  be  completed  by  reviewing  official. 

2S.  I  certify  that  I  have  reviewed  this  Report  of  DoD  and  Defense  Related  Employment  (DO  Form  1787)  in 
accordance  with  the  guidance  set  out  in  OoD  Directive  SS00.7,  enclosure  8. 


SIGNA'.  ORE 


26.  COMMENTS 


C  DATE  SIGNED  (rruaiooi 
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DD  FORM  1787 

REPORT  OF  OOD  AND  DEFENSE  -  RELATED  EMPLOYMENT 
AS  REQUIRED  BY  10  U.S.C.  §2397 


Aug  93// 

DoD  5500. 7-R 


WHO  MUST  FILE 
CATEGORY  I  (Complete  Section  I) 

a.  Each  person  who  has  lelL  service  or  employment  with  a  OoD 
Component,  who: 

(1 )  is  a  retired  military  oflicer  or  former  military  ofllcer  who 
served  on  active  duty  at  least  1 0  years  and  who  held,  for  any  period 
during  that  service,  the  grade  of  0-4  or  above,  or  is  a  former 
civilian  officer  or  employee  whose  pay  at  any  time  during  the  three 
year  period  prior  to  the  end  of  OoD  service  or  employment  was 
equal  to  or  greater  than  the  minimum  rate  for  a  GS-13  at  that 
time; 

(2)  within  the  two-year  period  immediately  following  the 
termination  of  service  or  employment  with  a  DoD  Component,  is 
employed  by  a  defense  contractor  who,  during  the  year  preceding 
employment,  was  awarded  $10,000,000  or  more  in  OoO  contracts; 
and 

(3)  is  employed  by  the  defense  contractor  and  at  any  time 
during  a  year  receives  compensation  of  or  is  salaried  at  a  rate  of 
$2(>,000  per  year  or  more  from  the  defense  contractor.  'Employed* 
includes  the  rendering  of  services  as  a  consultant,  lawyer,  agent  or 
other  kind  of  assistanL 


b.  For  a  two  year  period  following  thj  termination  of  your  last 
position  with  a  DoD  Component,  you  are  required  to  Rle  a  new  OD 
Form  1787  each  time  your  duties  with  the  defense  contractor 
change  significantly  and  each  time  you  become  employed  with  a 
new  defense  contractor. 


CATEGORY  II  (Complete  Section  li) 

Each  civilian  officer  and  employee  (whether  or  not  full-time!  of  a 
DoD  (^mponent,  who; 

(1)  is  employed  at  a  pay  rate  equal  to  or  greater  than  tlie 
minimum  rate  for  GS-13: 

(2)  within  the  two-year  period  prior  to  the  beginning  of 
service  or  employment  with  the  D«0  Component,  was  employed  by 
a  defense  contractor  who,  during  a  year,  was  awarded  $10,000,000 
or  more  in  DoD  contracts;  end 

(3)  was  employed  by  the  defense  contractor  and  at  any  time 
during  that  year  received  compensation  of  or  was  salaried  at  a  rate 
of  $25,000  per  year  or  more  from  the  defense  contractor. 
'Employed*  includes  the  rendering  of  services  as  a  consultant, 
lawyer,  agent  or  other  kind  of  assistant. 


WHEN  AND  WHERE  TO  FILE 

a.  Civilians  shall  submit  their  reports  to  the  Designated  Agency 
Ethics  Official  of  the  individual's  present  or  former  DoD 
Component  in  accordance  with  DoD  Component  procedures. 
Retired  or  former  military  officers  shall  subr  i-t  their  reports  to  the 
Designated  Agency  Ethics  Oificial  of  the  DoD  Component  to  which 
they  were  last  assigned. 

b.  Current  DoD  officers  and  employees  shell  file  a  repor:  within 
30  days  after  entering  employment  or  service  with  any  DoD 
(^mponent. 

c.  Former  DoD  officers  and  employees  shall  file  an  initial  report 
within  90  days  after  the  date  on  which  the  individual  began 
employment  with  the  defense  contractor. 

d.  Former  DoD  officers  and  employees  shall  file  subsequent 
reports  each  time,  during  the  two-year  period  after  service  or 
employment  with  the  DoD  Component  ended,  that  the  person's 
duties  with  the  defense  contractor  significantly  change  or  the 
person  begins  employment  with  another  defense  contractor.  Such 
reports  shall  be  filed  within  30  days  after  the  date  of  the  change. 


INSTRUCTIONS  FOR  COMPLETION 

Items  1  through  6  apply  to  all  individuals 
completing  this  form. 

Rems  1  through  4.  Provide  the  appropriate  informaUon, 

Rem  5.  Mark  'Yes*  if  this  is  the  first  DD  Form  1787  you  have 
ever  filed  and  go  to  Item  6.  Mark  'No'  if  you  have  filed  a  DD  Form 
1787  in  the  past  and  answer  5.c. 

RemS.  Mark  the  bos(es)  which  indicates  your  status  and 
include  the  highest  grade  or  rank  that  you  held  prior  to  leaving 
that  DoD  position.  If  you  hold  more  than  one  atatus,  mark  one  box 
to  show  which  stetua  was  most  recenUy  aequired.  Keep  in  mind 
that  the  requirement  to  file  DD  Ponn  1787  is  impeeed  on  former 
and  retired  civilian  employees  who  have  been  paid  at  a  rate  equal 
to  or  greater  than  the  minimum  rate  at  the  time  for  a  08-13  at 
any  time  during  the  three  year  period  prior  to  teraUnatlon 
from  the  last  DoD  position. 

SECTION  I 

This  part  only  applies  to  individuals  in  Category  I. 

Rem  7.  Provide  the  requested  date  and  name  your  most 
recent  Military  Department  or  DoD  agency. 

Rem  8.  Provide  the  date  your  employment  with  the  defenae 
contractor  began.  If  you  are  no  longer  employed  by  the  defense 
contractor,  provide  the  date  of  terminaUon  en  a  soparate  aheel 
referencing  this  item  number.  Provide  the  informaUon  requested 
in  tl'e  following  items  for  your  most  recent  defense  contractor 
employer  even  if  no  longer  employed. 
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INSTRUCTIONS  FOR  COMPLETION  OF  OD  FORM  1787  (Continued) 


Aug  93# 

DoD  5500. 7-R 


SECTION  I  (Continued) 

Item  9.  Indicate  whether  your  annual  compensation  from  or 
salary  rate  with  the  defense  contractor  is  above  $25,000  by 
marking  ”Yes”or"No." 

Items  10  through  12.  Provide  the  appropriate  information  for 
your  present  or  most  recent  defense  contractor  employer. 

Hern  13.  Indicate  your  position  with  the  defense  contractor 
by  marking  the  boz(es)  next  to  the  title  that  best  describes  your 
position.  Also  provide  your  specific  titletsil.  You  are  required  to 
provide  a  detailed  description  of  your  specific  duties  on  a 
separate  sheet  of  paper  referencing  this  item  number.  You 
must  provide  the  names  of  ail  contracts  and  details  of  all 
duties  you  have  performed  on  behalf  of  the  defense 
contractor  that  relate  in  any  way  to  your  duties  in  all  former 
DoO  positions  held  within  the  two  years  prior  to  the 
beginning  of  your  employment  with  the  defense  contractor. 
You  must  also  identify  each  maior  defense  system  on  which 
you  have  performed  work  on  behalf  of  the  defense 
contractor,  regardless  of  whether  that  work  relates  to  your 
former  DoD  position.  Ail  these  former  DoD  positions  must 
be  reported  in  Item  14. 

"Major  Defense  System"  means:  A  combination  of  elements 
that  will  function  together  to  produce  the  capability  required  to 
fulfill  a  mission  need.  Elements  may  include  hardware, 
equipment,  software,  or  any  combination  thereof,  but  excludes 
construction  or  other  improvements  to  real  property.  A  system 
shall  be  considered  a  majM  aystem  if  (a)  OoO  is  responsible  for  the 
system  and  the  total  expenditures,  and  research,  development, 
test,  and  evaluation  for  tlM  ayatom  are  estimated  to  be  mote  than 
$76,000,000  (baaed  on  fiscal  year  1980  constant  dollars)  or  the 
eventual  total  expenditure  for  procurement  of  more  than 
$300,000,000  (based  on  flacal  year  1980  constant  dollars);  (b)  a 
civilian  agency  is  responsible  for  the  system  and  total  expenditures 
of  the  system  are  estimated  to  exceed  $760,000  (bated  on  fiscal 
year  1980  constant  dollars)  or  the  dollar  threshold  for  a  "major 
system"  established  by  the  agency  pursuant  to  0MB  circular  A- 
lOS,  entitled  "Major  Syatams  Acquisitions,"  whichever  is  greater, 
or  (c)  the  system  is  designated  a  "major  siratem"  by  the  head  of  the 
agency  responsible  for  the  system. 

Keni  14.  Indicate  your  former  DoO  position  by  marking  the 
box(es)  next  to  the  title  that  best  describes  your  position.  Also 
provide  your  specific  titls(s>  and  include  your  organisation  code 
letters.  You  are  required  to  provide  a  detailed  description  of 
your  specific  duties  on  a  separata  shoot  of  paper  roferoncing 
this  Item  number.  You  must  provide  the  names  of  all 
contracts  and  details  of  all  duties  you  performed  while  in 
your  former  DoD  position  that  relate  in  any  way  to  your 
position  with  the  defense  contractor  reported  in  Item  13. 
You  must  alto  identify  each  major  defense  aystem  you 
performed  any  work  on  wblio  in  your  former  DoD  position, 
regardless  of  whether  that  work  relates  to  your  position  with 
the  defense  contractor  reported  in  item  13.  If  you  held  more 
than  one  DoO  position  during  the  two  years  prior  to  the  beginning 
of  your  employment  with  the  defense  contractor,  provide  all  the 
information  requested  in  Item  14.a.,  b.,  and  c.  for  each  DoO 
position  on  a  separate  sheet  of  paper  referencing  this  item  number. 

Item  1$.  Indicate  whether  there  were  ary  OoD 
disqualification  actions  related  to  you  during  the  two  years  prior  to 
your  defense  contractor  employment.  If  there  were,  dose,  ibe  the 
actions  in  detail.  A  "disqualifimtion  action*  is  a  formal  exclusion 
of  a  person  from  taking  part  in  a  perticulnr  matter,  usually  to 
prevent  a  conflict  of  interest. 
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SE<niON  II 

This  part  only  applies  to  individuals  in  Category  II. 

Item  16.  Provide  the  requested  date  and  name  your  roost 
recent  former  defense  contractor  employer. 


Item  1  ?.  Provide  the  requested  date. 


Kern  18.  Indicate  whether  your  annual  salary  with  the  DoD 
Component  is  equal  to  or  above  the  minimum  rate  for  a  (7S-13  by 
marking  "Yes"  or  "No."  Various  pay  schedules,  levels  and  steps 
can  be  confusing.  Provision  of  your  annual  salary  will  ensure  your 
compliance  with  applicabti  law  and  is  required  to  process  your 
report. 


Items  19  through  21.  Provide  the  appropriate  information  for 
your  DoD  Cemponentorganixation. 


ttern  22.  Indicate  your  DoD  position  by  marking  the  box(es} 
next  to  the  title  that  b^  describes  your  position.  Also  provide 
your  specific  Utle(s)  and  include  your  organisation  code  letters. 
You  are  required  to  provide  a  detailed  description  of  your 
specific  duties  on  a  separate  sheet  of  paper  referencing  this 
itemnumber.  You  must  provide  the  names  and  details  for  all 
contracts  and  aotioas  that  relate  In  any  way  to  your  duties  In 
all  former  defease  contractor  positions  held  within  the  two 
years  prior  to  the  beginning  of  your  service  or  employment 
with  the  DoD  Component.  All  these  former  defense 
contractor  positions  must  be  reported  in  Item  $3. 


Item  23.  Indicate  your  former  position  with  the  defense 
contractor  by  marking  the  bos(es)  next  t*  the  title  that  best 
describes  your  position.  Also  provide  your  specific  titie(s).  You 
are  required  to  provide  a  detailed  description  of  your 
specific  duties  on  a  separata  sheet  of  paper  rrfaroneing  this 
item  number.  You  must  include  names  and  details  for  all 
contracts  and  actions  that  relate  In  any  way  to  your  position 
with  your  DoD  Component  reported  in  Item  SS.  If  you  have 
been  employed  by  more  than  one  defense  contractor  during  the  two 
years  prior  to  the  beginning  of  your  service  or  employment  with 
the  DoD  Component,  provide  ail  information  requested  in  Item 
2S.a.,  b.,  and  c.  for  each  defense  contractor  position  on  a  separate 
sheet  of  paper  referencing  this  item  nurpber. 

CERTIFICATION 

All  filers  must  certify  tliis  report 
by  signing  and  dating. 

Item  24.  You  must  sign  end  date  this  report. 


REVIEW 

Item  25.  Reviewing  official  must  sign  and  date  after 
reviewing  the  report  in  accordance  with  DoO  Directive  6600.7, 
cncloture  8. 
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